
TAX POLICY DIVISION
DAWN CASH, DIRECTOR

January 19, 2011

PHONE ( 405) 521 -3133
FACSIMILE ( 405) 522-0063

Re: LR 11 -017; Income Tax - Zero Emissions Facility Credit Moratorium

Dear

This is in response to your inquiry of October 21, 2010 wherein you requested a ruling
concerning the tax credit moratorium under 68 O. S. § 2357.32A. What follows is verbatim your

facts and requested ruling and our response thereto. 

Background: 

owns and operates a 123 megawatt wind generation facility located in and
Project'). On June 24, 2008 the Oklahoma Department of Environmental

Quality ( "DEQ ") determined that the Project qualified as a zero- emission facility in accordance with
68 Okla. Stat. § 2357.32A. The DEQ Determination Letter is attached hereto as Exhibit A. The
Project commenced the production ofelectricity in the first calendar quarter of2009. All electricity
produced in 2009 was sold and transferred to an unrelated third parity (sic) in early 2010. 

On May 12, 2009, pursuant to 68 Okla. Stat. § 2357.32A (F), entered into a Zero - 
Emission Facilities Production Tax Credit Sales and Transfer Agreement ( the " Agreement') with

Buyer "). The Agreement is attached hereto as

Exhibit B. Pursuant to the terms ofthe Agreement, agrees, for a ten year period, to sell and
transfer its OK PTCs generated by the Project to the Buyer and the Buyer agrees to acquire the OK
PTCs. The Agreement further provides that in January of each calendar year, notifies the
Buyer of the quantity of OK PTCs generated by the Project during the preceding calendar -year
ending December 31 and available for transfer to the Buyer. Upon payment by the Buyer in January
or June, the OK PTCs are immediately transferred to the Buyer pursuant to the terms of the
Agreement. See copy of the submission to the Oklahoma Tax Commission ( attached hereto as
Exhibit C) received on March 1, 2010 (see USPS certified mail receipt attached hereto as Exhibit D) 

for reporting the transfer of the 2009 OK PTCs in the spring of 2010 by to the Buyer; 
notwithstanding that the attached copy of Form 572 has not been fully completed, it is asserted that
the Form 572 included in the submission was properly completed in all respects and transferred the
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2009 OK PTCs to the Buyer before March 1, 2010. 

is a calendar year taxpayer. TheBuyer has a fiscal tax year beginning on July 1st of
each year and ending on June 30th of the following year. Thus, Buyer's estimated income tax
payment dates are 9/ 15 and 12/ 15 ofthe initial calendar year and the following calendar year' s dates
are 3/ 15 and 7/ 15. The due date ofthe income tax return for the Buyer's fiscal tax year is 9/ 15 in the

second calendar year. 

Relevant Authorities: 

Title 68 Okla. Stat. §2357.32A provides that for tax years beginning on or after January 1, 
2003, there shall be allowed a credit against the income tax for the taxpayer's production and sale to

an unrelated person of electricity generated by zero - emission facilities located in this state. The
amount of credit allowed but not used by a taxpayer is freely transferable at any time during the
following ten tax years with the transferee having rights to claim and use the credit under terns
which would apply to the transferor. At the election of the taxpayer, the credit may be claimed as a
payment oftax or an estimated income tax payment. Because is a calendar year taxpayer, 

the OK PTCs it generates form the production of electricity become qualified on December 31 st of
each calendar year of production and eligible for sale and transfer on January 1 of the following
calendar year. Thus, OK PTCs may not be taken into account for any tax periods which occur prior
to the OK PTCs being eligible for transfer on January 1 of the calendar year following the calendar
year in which the electricity was produced. 

Effective June 9, 2010, Section 4 ofHB 3024 enacts a one -year moratorium during the period
July 1, 2010 through June 30, 2011 ( the " Moratorium Period ") for claiming OK PTCs. HR 3024
provides that OK PTCs continue to be established during the Moratorium Period. No credits which
accrue during the Moratorium Period may be used to file an amended tax return for any taxable year
prior to the taxable year beginning January 1, 2012. Prohibition of the claiming of OK PTCS
generated during the Moratorium Period ceases to be operative on July 1, 2011. 

On June 29, 2010, the Oklahoma Tax Commission adopted emergency rules that were
approved by the Governor and became effective on August 9, 2010. Okla. Admin. Code §710- 50- 15 - 
110(c) ( 2) provides that the OK PICs generated during the Moratorium Period may be claimed on
returns filed on or after July 1, 2011. 

Issues and OTC Conclusions (conclusions in bold) 

1. When may the Buyer claim OK PICs associated with electricity produced at the Project during
calendar years 2009, 2010 and 2011 assuming, in January or June ofeach subsequent calendar year, 
the Buyer properly acquires the OK PICs generated in any such preceding calendar year? 
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A. The Moratorium Period has no impact on the qualification of OK PTCs and the date
such credits may be sold and transferred. 

B. The Moratorium Period does not impact the OK PTCs associated with electricity
produced by Project in calendar year 2009 and transferred to the Buyer before March
1, 2010. Buyer may claim these OK PTCS against its estimated income tax payments
and /or taxes due for ten taxable years after December 31, 2009. 

C. The Moratorium Period does not impact the OK PTCs associated with electricity
produced during January 1, 2010 - June 30, 2010 and transferred to the Buyer in
January or June of2011 because this period is not included in the Moratorium Period. 
Buyer may claim these OK PTCs against its estimated income tax payments and /or
taxes due for ten taxable years after December 31, 2010. 

D. The Moratorium Period does impact the OK PTCs associated with electricity
produced during July, 2010 - December, 31, 2010 and transferred to the Buyer in
January or June of 2011 because this period is included in the Moratorium Period. 

After the Moratorium Period ends on July 1, 2011, Buyer may claim these OK PTCs
only against its estimated income tax payments and /or taxes due for ten taxable years
after December 31, 2011. 

E. The Moratorium Period impacts the OK PTCs associated with electricity produced
during January 1, 2011 - June 30, 2011 and transferred to the Buyer in January or
June of 2012 because this period is included in the Moratorium Period. After the

Moratorium Period ends on July 1, 2011, Buyer may claim these OK PTCs only against
its estimated income tax payments and /or taxes due for ten taxable years after
December 31, 2011. 

F. The Moratorium Period does not impact a taxpayer' s utilization or transfer of the

OK PTCs associated with electricity produced after July 1, 2011, because 68 Okla. Stat
2357.32A (H) will have then expired. 

2. Does 68 Okla. Stat. § 2357.32A ( H) increase the 10 year carry forward period for OK PICs
associated with electricity produced by the Project during the Moratorium Period? 

No. FIB 3024 does not address the credit carry forward period. Thus, OK PTCs for
electricity produced during the Moratorium Period may be carried forward for a
period not exceeding ten tax years from the end of the tax year in which the Project
produced the electricity generating the OK PTCs. 
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This response applies only to the circumstances set out in your request ofOctober 21, 2010. 
Pursuant to Commission Rule 710: 1- 3- 73( e), this Letter Ruling may be generally relied upon only by
the entity to whom it is issued, assuming that all pertinent facts have been accurately and completely
stated, and that there has been no change in applicable law. 

If I can be of further assistance, please feel free to call me at ( 405) 521 -3133. 

Sincerely, 

OKLAHOMA TAX COMMISSION

bm , 441
Michael C. Ka mane

Tax Policy Analyst


