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1. What is the taxability of well services or stimul
this mean we must charge sales tax?

'OKLAHOM

August 24, 2011

RE: LR-10-086; (Sales Tax Inquiry)

Dea

I am writing this letter in response to your request regarding Oklaho

Facts:

Our client provides well service stimulation services such as, 1) cementing, 2) fracturing
and/ or 3) acidizing; generally for new wells but , in limited cases, existing wells.

In Texas, their services are considered nontaxable services. So, instead of charging,
collecting and remitting Texas sales tax from their customers (owner/operators of oil/gas
wells), they either pay Texas sales tax directly to Texas vendors OR, they accrue and
remit Texas use tax on materials used or consumed while providing their service.

Also, there are certain materials used while providing nontaxable well services, such as
sand, cement and oil base chemicals that are exempt from Texas sales/use tax.

In rare cases, our client provides taxable services and is required to collect Texas sales
tax from their customers and remit it to the State of Texas. In this case, the tax
responsibilities are significantly different.

We have a pretty good understanding as to our multistate tax responsibilities here but, we
need to obtain confirmation as to their state sales/use tax responsibilities when they
provide similar services within your state.

Questions:
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ma sales tax and I wish to
apologize for any inconveniences that may have occurred due to the late response to your
request. Set forth verbatim are the facts presented along with our responses thereto.
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2. Do we charge sales tax on materials?

3. Are there any materials (such as cement, sand, oil-base or non oil-base chemicals) exempt
from state/use tax?

4. What materials are exempt?

5. Is labor subject to sales tax?

6. Are delivery charges associated with well services subject to sales tax?

7. Axe there any other common charges associated with well services subject to state sales tax?
8. What other charges associated with well services may be subject to state tax?

9. Are there any charges associated with well services that we have not previously discussed
exempt from state sales tax?

10. What type charges, other than those previously discussed are exempt from state tax?

11. If the stimulation services are performed on existing wells (work-overs) Versus new wells,
do the previously provided answers change?

12. Does your agency have legal support relating to well service?
13. If so, what are the reg or ruling numbers?

14. Considering the type of services provided, would my client be subject to or responsible for
any other state tax?

15. What other taxes would my client be subject to or, responsible for?
16. Gross receipts tax? What is the name of the tax?
17. Please provide me the applicable agency ruling so that I may research this tax.
18. Occupation tax? What is the name of the tax?
19. Please provide me the applicable agency ruling so that I may research this tax.
What section of the tax code associated with this tax may I research?
20. They are a corporation, are they responsible for corporate or franchise tax? Which one?

21. Please provide me the applicable agency ruling so that I may research this tax.

22, What section of the tax code associated with this tax may I research?

23. Can you think of anything relevant to advising my client in this area that I have failed to
discuss? '




If NONTAXABLE: Does this mean we are required to accrue use tax?
24. Do we pay and/ or remit use tax on materials?
25. What materials are subject to use tax?

26. Are there any materials (such as cement, sand, oil-base or non oil-base chemicals) exempt
from state/use tax?

27. Are there any other materials that are exempt from use tax?
28. What other charges associated with well services is subject to use tax?

29. If the stimulation services are performed on existing wells (work-overs) Versus new wells,
do the previous provided answers change?

30. Can your agency provide promulgated rulings or publications associated with well services?
31. Please provide me with promulgated authorities associated with well services.

32. Considering the type of services provided, would my client be subject to or, responsible for
any other state tax?

33. What other taxes would my client be subject to or, resp‘onsible for?

34. Gross receipts tax? What is the name of the tax?

35. Please provide me the applicable agency ruling so that I may research this tax.
36. Occupation tax? What is the name of the tax?

37. Please provide me the applicable agency ruling so that I may research this tax.
What section of the tax code associated with this tax may I research?

38. They are a corporation, are the responsible for corporate or franchise tax? Which one?
39. Please provide me the applicable agency ruling so that I may research this tax.

40. What section of the tax code associated with this tax may I research?
41. Can you think of anything important that I have failed to ask?

Response:

The well stimulation services, described above, are not one of the enumerated transactions
subject to sales tax in Oklahoma pursuant to Section 1354 of Title 68 of the Oklahoma statutes.
The separately stated charges billed customers for tangible personal property i.e., sand, cement
‘and chemicals are subject to sales tax in Oklahoma.




If your Client acts wholly as a provider of a nontaxable service, it would be the taxable
consumer/user of all items of tangible personal property and taxable services used to provide the
service. Oklahoma Administrative Code 710:65-19-309. As such, your client would not
separately state the charges for sand, cement and chemicals and itemize tax but would owe state
sales or use tax and any local tax as applicable on the items purchased to provide the well
stimulation services. If your client makes purchases from outside Oklahoma, from a vendor that
is not required to collect Oklahoma sales or use tax, it is required to accrue and remit Oklahoma
state and any local use tax on the items purchased. OAC 710:65-1-7.

If your client acts as a vendor making sales of tangible personal property —sand, cement and
chemicals-along with the provision of a nontaxable service, it must collect sales tax on the gross
receipts' attributable to these sales in Oklahoma and report and remit same to the Oklahoma Tax
Commission. Separately stated charges for the well stimulations services are not subject to sales
tax. In addition, vendors can make purchases of tangible personal property exempt from sales
tax for resale purposes pursuant to an Oklahoma sales tax permit. 68 O.S. § 1357(3).

Outlined below are some of the other taxes your client could owe relating to performance of its
well stimulation services in Oklahoma:

INCOME TAX-An income tax is imposed upon the “Oklahoma taxable income” of every
resident or nonresident individual and upon every corporation doing business in Oklahoma or
deriving income from sources within the State.

WITHHOLDING TAX- Businesses which employ or will employ one or more individuals in
the State of Oklahoma are under a duty to deduct and withhold income tax from the wages paid
each employee. The amount of tax to be withheld is determined in accordance with the table
devised by the Tax Commission. These businesses/employers must apply for a withholding
tax account. Application is made by submitting to the Taxpayer Assistance Division,
Oklahoma Tax Commission, 2501 N Lincoln Blvd., Oklahoma City, OK 73194, a completed
Business Registration, Packet A available telephonically at (405) 521-3160 or online at
www.tax.ok.gov. A permit is not issued, but the employer will be issued an account using its FEIN
for the purpose of reporting and remitting withholding tax.

AD VALOREM-Local ad valorem taxes may be applicable; check with the county assessor in
the county in which the project 1s located.

' The terms gross receipts, gross proceeds and sales price are synonymous and are defined as "the total amount of
consideration . . . for which personal property or services are sold . . . whether received in money or otherwise. . .
without any deduction for the following:

1. the seller’s cost of the property sold,

2. the cost of materials used, labor or service cost,

3. interest, losses, all costs of transportation to the seller, all taxes imposed on the seller, and any other expense of

the seller,

4. charges by the seller for any services necessary to complete the sale, other than delivery and installation

charges,

5. delivery charges and installation charges, unless separately state on the invoice, billing or similar document

given to the purchaser, and
6. credit for any trade-in....” 68 O.S. § 1352(12)(a).




BUSINESS ACTIVITY TAX

The Oklahoma Business Activity Tax is imposed on all entities regardless of form e.g., sole
proprietorships, partnerships, limited liability companies, trusts and all types of corporations,
doing business in Oklahoma for tax years 2010, 2011 and 2012.

The administrative rule provisions relating to Sales and Use Tax, Chapter 65, Income Tax,
Chapter 50, Withholding Tax, Chapter 90, Ad Valorem Tax, Chapter 10, and Business Activity
Tax, Chapter 95 can be viewed on the Tax Commission’s website at www.tax.ok.gov

Additionally, information regarding Oklahoma unemployment taxes and registration
requirements for corporations is available on the Oklahoma Employment Security Commission’s
and the Secretary of State’s websites at www.oesc.ok.gov and www.s0s.0k.gov, respectively.

This response applies only to the circumstances discussed in your written request of May 11,
2010. Pursuant to Oklahoma Administrative Code 710:1-3-73(e), this Letter Ruling may be
generally relied upon only by the entity to whom it is issued, assuming that all pertinent facts
have been accurately and completely stated, and there has been no change in applicable law.

Sincerely,

OKLAHOMA TAX COMMISSION

e

Marc Morrison
Tax Policy Analyst




