July 1, 2002

Re: Our File Number LR-02-071; Sales tax on listed transactions
Dear

This is in response to your inquiry concerning a series of transactions. I have copied your
fact situations and questions into this letter and each question is followed by our answer.

1. Facts
Overview

is a software developer. The software is
designed to facilitate individual stock trading on various national stock exchanges
("Trading Software"). Typically the Trading Software is licensed to a
Broker/Dealer, which then allows the Broker/Dealer's customer ("End User") to
use the Trading Software in one of two manners. The End User may use the
Trading Software on a computer terminal located in the Broker/Dealer's office.
Alternatively, the End User may download the software from the Broker/Dealer's
website or under certain circumstances from TradeCast's website for use in End
User's home or office.

offices are in Texas. does not have any offices outside of
Texas. Additionally, TradeCast has no employees other than those located in
and working in Texas, except in the limited circumstances discussed below.

License Agreements

The license fee relative to the Trading Software is payable by the Broker/Dealer
directly to The license fee is a fixed fee multiplied by the number of



times the End User uses the Trading software to place an order relative to a
stock trade. No fee is charged for a canceled order.

The Trading Software is licensed pursuant to a software license entered into between

and the Broker/Dealer ("Site License"). The Site License typically has a term of one year

subject to termination by either party on sixty (60) days notice. The Site License provides that
retains ownership of the code for the duration of the Site License and thereafter. Use

of the software pursuant to a Site License by an End User must be in the Broker/Dealer's office

(i.e. the site) and may not be by or through the Internet.

Under certain circumstances, a Broker/Dealer may enter into an amendment to the standard
Site License with to permit the End user to use the Trading Software through the
Internet. If the Broker/Dealer enters into an Internet Amendment with then each
End User must enter into a Sublicense Agreement ("Sublicense") with respect to the End
User's use of the Trading Sofiware. The Sublicense is executed via point and click method on
the Internet.

The software also possesses the capability to supply charts, graphs and analytics (" Analytic
Software") to the individual End User. The license fee relative to the Analytic Software is a
fixed monthly charge (i) for each workstation provided in the Broker/Dealer's office, payable by
the Broker/Dealer directly to and (ii) for each End User of the Analytic Software
provided to the End User via the Internet, payable by the End User directly to

The Site License Agreement and Internet Amendment (including Sublicense Agreement as
Exhibit A to the Internet Amendment) Forms are attached as Exhibits I and 2 respectively. It
is intended that all of the agreements be enforceable pursuant to the provisions of applicable
Texas Law.

Sales and Installation
Software programs developed by are advertised in trade publications, or will in the
future be advertised in trade publications with national circulation, through direct mail and
other multi-media campaigns. contact with customers occurs almost exclusively

by telephone, mail and Internet from its offices in Texas. Except in limited circumstances, all
software is shipped to the customer's location via common carrier, Internet or personally
delivered by an employee of

Information Services

provides Broker/Dealers direct access to the and other
exchanges. Third-party Market Data Feed vendors, such as Hyperfeed, provide this exchange
information to TradeCast's order execution and charts and graphs systems. The Market Data
Feed vendors deliver the exchange information in a useable format.

There are complex compliance rules regarding access to exchange information and market data.
As a convenience to our customers, acts as a conveyor of this information.



software, on an End User's workstation, accesses servers
where the real-time information is received and maintained. This may be done via the Internet
or through a dedicated third-party telecommunications line. The real-time information is not
software. It is not downloaded, or delivered in any way, to customers' computers.

Broker/Dealer customers merely have the ability to view the information. The tool
that they use to view this information is the Trading Software.

A typical invoice separately states the Exchange Fees and Market Data Feeds from
the software license fees. However, without the Market Data Feed, the Trading Software
would not function as intended. Likewise, exchange information and market data are not
useful to End Users without some tool, such as our software, to view the information and
execute trades. While it is possible for an End User to access exchange information and
market data independent of ‘to date it has not happened.

II. Questions
Please provide a ruling on the following items:
1. Nexus:

A. In Quill Corp. v. North Dakota, 112 S. Ct. 1904, the physical presence of only a few
licensed floppy diskettes in a state did not constitute a sufficient presence in that state
to create sales or use tax nexus. Has Oklahoma established a physical presence standard
relative to Quill?

Response to Question 1A: Oklahoma Tax Commission Rule 710:65-15-1 deals with
interstate sales. It was last amended effective June 5, 2000.

B. Ifall of Oklahoma customers received the licensed software exclusively
via Internet download, would have nexus in Oklahoma-?

Response to Question 1B:  Since you have employees and property in Oklahoma various
times, would have nexus with Oklahoma. Rule 710:65-1-8 defines the phrase
“maintaining a place of business” and Rule 710:65-21-6 requires vendors to hold use tax
permits if they are maintaining a place of business in Oklahoma and making sales into
Oklahoma.

C. sometimes provides its customers with computer hardware. For
non-Internet customers, the company evaluates whether its larger customers require
quote servers or routers, which are hardware that would be at the customer's location,
and provides them where necessary. provides other customers with
hardware, i.e. a "dongle," which attaches to their computer and tallies the number of
quotes or trades. All of this equipment remains property and will
physically revert to should the customer cancel his license. Does providing
this hardware establish a significant presence resulting in nexus?



Response to Question 1C:  Yes.

D. will establish nexus if an. employee, based in Texas, with no authority to
propose or negotiate sales:
a. Occasionally travels to Oklahoma to provide technical support services for a
licensee (Broker/Dealer) located in Oklahoma pursuant to the Site License?
b. Frequently travels to Oklahoma to provide technical support services for a
licensee (Broker/Dealer) located in Oklahoma pursuant to the Site License?

Response to Question 1D:  Either circumstance is sufficient connection with Oklahoma to
require the collection of sales tax on the sale of the software installed and use tax on taxable
sales made into Oklahoma.

E. Wwill establish nexus if an employee, based in Texas, with no authority to
propose or negotiate sales:
a. Occasionally travels to Oklahoma to install Trading Software on a licensee's
(Broker/Dealer) computer hardware under a Site License?
b. Frequently travels to Oklahoma to install Trading Software on a licensee's
(Broker/Dealer) computer hardware under a Site License?

Response to Question 1E:  Either circumstance is sufficient connection with Oklahoma to
require the collection of sales or use tax on taxable sales made into Oklahoma.

F. will' establish nexus if an employee, based in Texas:
a. Occasionally travels to Oklahoma to solicit customers (sales calls,
proposals, etc.) or take sales orders?
b. Frequently travels to Oklahoma to solicit customers (sales calls, proposals, etc.)
or take sales orders?

Response to Question 1F:  Either circumstance is sufficient connection with Oklahoma to
require the collection of sales or use tax on taxable sales made into Oklahoma.

2. License Fees:

A. Are software license fees for non-customized software, which are delivered via a
tangible medium (i.e. CD-ROM), subject to the sales or use tax?

Response to 2A: Yes Please see rule 710:65-19-52.

B. Are software license fees for non-customized software, which are digitally
delivered via the Internet, subject to the sales or use tax?

a. As described in the "Information Services " section, if provides a
quote server (physical computer hardware), which parses the raw data and
accepts requests from the trading software, does this change the intangible
nature of the downloaded software license fees?



Response to 2Ba:  Yes, since the customer would be using the software on a machine owned
by

b. Typically, customers access real-time quotes via third party
telecommunications lines from their location to our based servers.
Are electronic information services subject to the tax and does this effect the
electronically delivered software license fees?

Response to 2Bb:  Separately stated and agreed to charges of electronic information
services are not subject to sales tax in Oklahoma. The fact that the electronic information
service is delivered to the customer via hardware and software owned by does not
effect the taxability of the information services provided.

C. Does have tax collection responsibilities for software licenses where our
Broker/Dealer customer sublicenses the Trading Software to an End User?
Specifically, can our customer issue us a resale certificate for the Trading Software
and collect the tax, where applicable, from their customers?

Response to 2C: If the Broker/Dealer holds an Oklahoma Sales Tax Permit and provides
the documentation set out in rule 710:65-7-8, the sale to them, for resale, of software, would
qualify as being exempt from sales tax.

3. Information Services:
Which of the following revenue items are subject to the sales or use tax?

A. Island Book Fee: "Island" is a specific Electronic Communication Network ("ECN").
An ECN enables traders, market makers, and institutions to display their bids or
offers and thereby make a market on stocks. The fee is
paid by the Broker/Dealer for the integrated Island book, which combines four
levels of Island book quotes. The End User accesses the Island Book electronically
on based servers.

Response to 3A: This charge is not subject to sales tax in Oklahoma, provided it is
separately stated from any taxable charge for equipment or software.

B. Exchange Fee: A direct pass-through of the amount charged by the various financial
exchanges |
for their exchange information. The End User submits a request for the specific
exchange from which it wants information. A third-party carrier (market data feed
vendor) provides the exchange information. passes through the amount the
exchange charges for the information.

Response to 3B: This charge is not subject to sales tax in Oklahoma, provided it is
separately stated from any taxable charge for equipment or software.



C: Market Data Feeds: These are pass-through- charges from vendors that provide the
exchange information. Presently, a typical invoice combines the Market Data
Feeds with the license fee charged directly to the Broker/Dealer for their Internet users'
access to TradeCast's order execution and charts and graphs software. Are the Market
Data Feeds considered a taxable service as a standalone revenue item? If not, are the
Market Data Feed charges taxable when lumped together with the license fee revenue
items?

Response to 3C: This charge is not subject to sales tax in Oklahoma, provided it is
separately stated from any taxable charge for equipment or software. Ifit is lumped together
with a taxable sale of software, the entire charge is subject to sales tax.

D. Charts & Graphs Fee: License fee for the use of charts and graphs system
used at the Broker/Dealer's office. This system graphically depicts the market's status
in real-time. The fee is charged per terminal.

Response to 3D: This charge is subject to sales tax as the licensing of software.

E. Internet Workstation Fee: License fee charged directly to the Broker/Dealer for their
Internet users' access to order entry and charts and graphs system. The
license fee includes a non-itemized pass-through of the Market Data Feed costs.

Response to 3E: This charge is subject to sales tax in Oklahoma.
4. Miscellaneous Fees:

The following are descriptions of other services that offers to its customers and
how they are billed. Please indicate whether these items are subject to the sales or use tax.
A. Order Fee: This is a nominal fee charged for each order, which does not include a
cancelled order, placed through order entry system by a user in the
Broker/Dealer's office or via a dial-in arrangement (this does not include Internet,
users).

Response to 4A: This fee is subject to sales tax in Oklahoma.

B. Internet Order Fee: - Nominal fee charged for each order, which does not include a
cancelled order, placed through order entry system via the Internet by the
Broker/Dealer's End User, not located in the Broker/Dealer's office.

Response to 4B: This fee is subject to sales tax in Oklahoma.
C. Minimum Order Fee: The cumulative minimum Order Fees required to be paid by the

Broker/Dealer each month. The amount due is calculated by subtracting the actual
Order Fees from the minimum Order Fee set forth in the contract with the



Broker/Dealer. If the Broker/Dealer's actual Order Fees exceed the Minimum Order
Fee, then no Minimum Order Fee is due. In this case the Broker/Dealer pays the actual
fee.

Response to 4C: This fee is subject to sales tax in Oklahoma.

D. Contract Change Fee: Fee charged for the modification of licensing agreements or
contracts.

Response to 4D: This fee is not subject to sales tax in Oklahoma provided it is separately
stated from any taxable fees.

E. Late Count Charge: Fee charged for a Broker/Dealer's failure to upload trade count
information to a Federal Trade Police Server as required pursuant to the
Broker/Dealers contract.

Response to 4E: This fee is not subject to sales tax in Oklahoma.

F. Late Fee: Fee charged for late payment of bill. We believe that the taxability of the
Late Fee is contingent upon the taxability of the revenue item upon which it relates.

Response to 4F: We agree that the taxability of the Late Fee is contingent upon the
taxability of the revenue item upon which it relates.

G. Administrative Fee: $13.85 per user for reporting and keeping track of
information to the exchanges.

Response to 4G: This fee is not subject to sales tax in Oklahoma.
H. Back Office Fee: This is a license fee charged (generally $500 per month) for the use

of reconciler program that consolidates Broker/Dealer accounts at the end
of each day and submits them to-the appropriate clearing firm.

Response to 4H: This fee is subject to sales tax in Oklahoma as a charge for a software
program.
I. Installation Fee: This is a one-time fee charged to ASP customers for setting

up their account, the software, and the hardware and ranges from $5,000 to $7,500.

Response to 41: This fee is not subject to sales tax provided it is separately stated from the
underlying sales of the software, or hardware, or both.

J.  Communication Fee: This is a direct pass through of the amount charged by various
telecommunication vendors for customers' connectivity to the
servers.



Response to 4J: This fee is not subject to sales tax in Oklahoma. It is subject to sales tax
when it is billed to TradeCast by the telecommunications provider, unless it is an interstate
WATS or interstate private line service.

Resale Certificates:

In some instances, Broker/Dealers sublicense the Trading Software to their customers.
These Broker/Dealers download the Trading Software from Internet website and
maintain a copy on their servers. The Broker/Dealers do not use the Trading Software to execute
trades; instead, they, sublicense the sofiware to their customers ("End Users"). The
Broker/Dealers will either. provide a copy of the software to their End Users, or the End Users
will access the software at the Broker/Dealers' physical location. In either case, the
Broker/Dealers invoice their End Users for the service. In this case, where is the taxable
incident? Should the Broker/Dealers issue a resale certificate and collect the sales or
use tax from their customers?

Response to “Resale Certificates”: If they hold sales tax permits and they are reselling the
software, your-customers may make purchases of software exempt from sales tax. Oklahoma
Tax Commission Rules 710:65-7-6, 710:65-7-8 and 710:65-13-200 deal with the exemption for
sales for resale.

A complete copy of the sales tax rules has been mailed to you. They are also available at
our web site:

www.oktax.state.ok.us
This response applies only to the circumstances set out in your request of April 25, 2002.
Pursuant to Commission Rule 710:1-3-73(e), this Letter Ruling may be generally relied upon
only by the entity to whom it is issued, assuming that all pertinent facts have been accurately and
completely stated, and that there has been no change in applicable law.

If 1 can be of further assistance, please feel free to contact me.

Sincerely,
OKLAHOMA TAX COMMISSION

Michael G. Pillow
Tax Policy Analyst



