NON-PRECEDENTIAL DECISION OKLAHOMA TAX COMMISSION

JURISDICTION: OKLAHOMA TAX COMMISSION
CITE: 2015-09-29-08 / NON-PRECEDENTIAL
ID: P-15-036-H

DATE: SEPTEMBER 29,2015
DISPOSITION: SUMMARY DISPOSITION GRANTED
TAX TYPE: INCOME

APPEAL.: NONE TAKEN

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The above-styled and numbered cause comes on for consideration pursuant to assignment
regularly made by the Oklahoma Tax Commission to Jay L. Harrington, Administrative Law
Judge. PROTESTANT (“Protestant”) appears pro se.> The Compliance Division (“Division™)
of the Oklahoma Tax Commission appears through OTC ATTORNEY, Assistant General
Counsel, Office of General Counsel, Oklahoma Tax Commission.

PROCEDURAL HISTORY

On April 10, 2015, the protest file was received by the Office of Administrative Law
Judges for further proceedings consistent with the Uniform Tax Procedure Code® and the Rules
of Practice and Procedure Before the Office of Administrative Law Judges.> On April 13, 2015,
the Court Clerk (“Clerk”)* mailed the Introductory Letter to the Protestant that this matter had
been assigned to ALJ, Administrative Law Judge (“*ALJ”), and docketed as Case Number P-15-
036-H. The letter also advised the Protestant that a Notice of Prehearing Teleconference would
be sent by mail and enclosed a copy of the Rules of Practice and Procedure Before the Office of
Administrative Law Judges.® On April 13, 2015, OTC ATTORNEY filed an Entry of
Appearance as Division’s Counsel. On April 14, 2015, the Clerk mailed the Notice of
Prehearing Teleconference to the last-known address of the Protestant, setting the Prehearing
Teleconference for June 11, 2015, at 10:00 a.m.® On April 16" and 17", the U.S. Postal Service
returned the Introductory Letter and Prehearing Teleconference Notice, respectively, as

! “pro se” (proh say or see), adv. & adj. [Latin] For oneself; on one’s own behalf; without

a lawyer <the defendant proceeded pro se> <a pro se defendant>. -- Also termed pro persona;
in propria persona; propria persona; pro per. See PROPRIA PERSONA. BLACK'S LAw
DicTioNARY (9™ ed. 2009), available at http://web2.westlaw.com.

2 OKLA. STAT. ANN. tit. 68, § 201 et seq. (West 2014).

3 OKLA. ADMIN. CODE §§ 710:1-5-20 through 710:1-5-47.

* OKLA. ADMIN. CODE § 710:1-5-10(c)(2) (June 25, 2009).

®1d. Unless otherwise noted herein, the ALJ notifies the parties by letter.

® OKLA. STAT. ANN. tit. 68, § 208 (West 2014). The Clerk mailed the notice to the
Protestant at LAST KNOWN ADDRESS.
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“RETURN TO SENDER/NOT DELIVERABLE AS ADDRESSED/UNABLE TO
FORWARD.” On April 21, 2015, the Clerk re-mailed the Introductory Letter and Prehearing
Teleconference Notice to the Protestant at DIFFERENT ADDRESS.

On June 9, 2015, the Protestant filed a Position Letter, with a copy of a letter from OTC
ATTORNEY dated June 2, 2015, attached thereto.” On June 11, 2015, at 10:00 a.m. the ALJ
held the Prehearing Teleconference as scheduled, with both parties appearing. On June 11, 2015,
the ALJ issued the Scheduling Order setting this matter for hearing on August 13, 2015, at 9:30
a.m., with pre-trial briefs and/or position letters due on or before August 6, 2015. On June 15,
2015, OTC ATTORNEY informed the Clerk that the Protestant’s new mailing address was NEW
YORK ADDRESS.

On July 20, 2015, the Division filed its Motion for Summary Disposition and Brief in
Support (“MSD”), with Exhibits A through C, attached thereto. The Verification attached to the
Division’s MSD was duly sworn under oath, on behalf of the Division, by SUPERVISOR,
Compliance Division, Oklahoma Tax Commission.® On August 4, 2015, the Protestant filed his
Position Letter.® The ALJ acknowledged receipt of the Division’s MSD and the Protestant’s
Position Letter, cancelled the hearing, closed the record, and submitted the Division’s MSD for
ruling on August 5, 2015. On August 6, 2015, OTC ATTORNEY filed a Motion to Reopen
Record and Admit Division’s Exhibit D into Evidence.'® On August 7, 2015, the ALJ issued an
Order Granting the Division’s Motion to Reopen Record and Admit Division’s Exhibit D into
Evidence.ﬂThe ALJ reclosed the record and submitted the Division’s MSD for ruling on August
10, 2015.

FINDINGS OF MATERIAL FACTS
AS TO WHICH THERE IS NO CONTROVERSY

Upon review of the file and records, including the record of the proceedings, the exhibits
received into evidence, the protest, the Protestant’s Position Letter and the Division’s Motion,
the undersigned finds:

1. OnJuly 14, 2014, the Protestant filed his Oklahoma Resident Income Tax Return for
the 2011 Tax Year. The Protestant claimed zero (0) Federal Adjusted Income and zero (0)
income tax due. On Line 23, the Protestant claimed $275.00 in Oklahoma withholding and a

" The Protestant’s return address on the letter was DIFFERENT ADDRESS.
8 See OkLA. ADMIN. CODE § 710:1-5-38.1(1) (July 11, 2013).
® The Protestant did not attach exhibits to his Position Letter.

19 The Division’s Certificate of Mailing reflects the Protestant’s address as NEW
YORK ADDRESS.

1d. The Clerk mailed the Order and letter to the Protestant’s updated address.
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refund of $275.00. The Protestant attached Two (2) Federal Forms 4852 (Substitute for W-2,
Wage and Tax Statement...) reflecting the following, ' in pertinent parts, to-wit:

12 bivision’s Exhibit A.
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Form One (1).
Box 1 PROTESTANT

Box 2 SSHXXX-XX-XXXX
Box 3 OKLAHOMA ADDRESS
Box 4 “I have been unable to obtain (or have received an incorrect: \ Form W-2.”
Box 5 Employer’s or payer’s name, address, and ZIP code:
COMPANY.
COMPANY ADDRESS
Box 7 Form W-2. Enter wages, tips, other compensation, and taxes withheld.

a. Wages, tips, and other compensation ~ -0-
b. Social security wages -0-
c. Medicare wages and tips -0-
d. Advance EIC -0-
e. Social security tips -0-
f. Federal income tax withheld $1647.01
g. State (Oklahoma) income tax withheld $ 275.00
h. Local income tax withheld -0-
i. Social security withheld $1058.15
j. Medicare tax withheld $ 365.32
Form Two (2)

Box 4 “I have been unable to obtain (or have received an incorrect; \ Form 1099-R”
Box 5 Employer’s or payer’s name, address, and ZIP code:

RETIREMENT PLAN

PLAN ADDRESS

Box 8 Form 1099-R. Enter distributions from pensions, annuities, retirement/profit-
sharing plans, IRAs, insurance contracts, etc.

a. Gross distribution $15337.20
b. Taxable amount -0-

c. Taxable amount not determined \

d. Total distribution \

e. Capital gain included -0-

f. Federal income tax withheld -0-

g. State (Oklahoma) income tax withheld -0-

h. Local income tax withheld -0-

i. Employee contributions -0-

2. On July 24, 2014, the Tax Commission notified the Protestant by letter that the
$275.00 refund on the 2011 Return was intercepted and applied to his income tax account for the
1986 Tax Year."

3. On February 20, 2015, the Division issued an assessment for the 2011 Tax Year,
based upon “...an adjustment to your income by the IRS under the authority of Section 6103(d)**

13 Division’s Exhibit D.
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of the Internal Revenue Code (Report No. 122014, Dated: December 5, 2014), as follows,* to-
wit:

Year: 2011

Corrected Taxable Income $22,667.00
Tax as Adjusted 1,015.00
Additional Tax Due 1,015.00
Interest @ 15% from due date to April 21, 2015 456.88
Tax and Interest due within 60 days $ 1,471.88
30 Day Delinquent Penalty @ 10% 101.50
Tax, Interest & Penalty if paid after 60 days $ 1,573.38

4. On March 25, 2015, the Division received a protest to the assessment for 2011 Tax
Year, with attachments thereto. The Protestant states in pertinent part, “I have already
established that I’m not evolved in any federal excise taxable events or activities. As you may
well know the ‘income’ is not the object of the tax; it is the basis for determining the amount of
tax. The tax is laid on the activity or event, but not just any activity or event, it has to be a
privileged federal activity or event.”®

1.R.C. § 6103(d).
151d. Division’s Exhibit B.

18 Division Exhibit C at 2.
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CONCLUSIONS OF LAW

1. The Legislature vested the Tax Commission with jurisdiction over the parties and
subject matter of this proceeding.’

2. A party may file a motion for summary disposition on any or all issues on the ground
that there is no substantial controversy as to any material fact.’® The procedures for such motion
are as follows:

(1) The motion for summary disposition shall be accompanied by a concise
written statement of the material facts as to which the movant contends no
genuine issue exists and a statement of argument and authority demonstrating
that summary disposition of any or all issues should be granted. The moving
party shall verify the facts to which such party contends no genuine
controversy exists with affidavits and evidentiary material attached to the
statement of material facts.

(2) If the protest has been set for hearing, the motion shall be served at least
twenty (20) days before the hearing date unless an applicable scheduling order
issued by the Administrative Law Judge establishes an earlier deadline. The
motion shall be served on all parties and filed with the Office of the
Administrative Law Judges.

(3) Any party opposing summary disposition of issues shall file with the
Administrative Law Judge within fifteen (15) days after service of the motion
a concise written statement of the material facts as to which a genuine issue
exists and the reasons for denying the motion. The adverse party shall attach
to the statement evidentiary material justifying the opposition to the motion,
but may incorporate by reference material attached to the papers of the
moving party. All material facts set forth in the statement of the movant
which are supported by acceptable evidentiary material shall be deemed
admitted for the purpose of summary disposition unless specifically
controverted by the statement of the adverse party which is supported by
acceptable evidentiary material.

(4) The affidavits that are filed by either party shall be made on personal
knowledge, shall show that the affiant is competent to testify as to the matters
stated therein, and shall set forth matters that would be admissible in evidence
at a hearing. A party challenging the admissibility of any evidentiary material

17 OKLA. STAT. ANN. tit. 68, § 207 (West 2014) and OKLA. ADMIN. CODE § 710:1-5-
38.1 (July 11, 2013).

18 1d.
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submitted by another party may raise the issue expressly by written objection
or motion to strike such material.

(5) If the taxpayer has requested a hearing, the Administrative Law Judge will
issue a notice to the parties scheduling the motion for a hearing limited to oral
argument. If the taxpayer has not requested a hearing, the Administrative Law
Judge will rule on the motion based on the submission of the parties, including
the motion, opposition to the motion, and attachments thereto.

(6) If the Administrative Law Judge finds that there is no substantial
controversy as to the material facts and that one of the parties is entitled to a
decision in its favor as a matter of law, the Judge will grant summary
disposition by issuing Findings of Fact, Conclusions of Law, and
Recommendations.  Such Findings of Fact, Conclusions of Law and
Recommendations are subject to review by the Commission pursuant to OAC
710:1-5-10, 710:1-5-40 and 710:1-5-41. If a motion for summary disposition
is denied, the Administrative Law Judge will issue an order denying such
motion.

(7) If the Administrative Law Judge finds that there is no substantial
controversy as to certain facts or issues, the Judge may grant partial summary
disposition by issuing an order which specifies the facts or issues which are
not in controversy and directing that the action proceed for a determination of
the remaining facts or issues. If a hearing of factual issues is required,
evidentiary rulings in the context of the summary procedure shall be treated as
rulings in limine. Any ruling on partial summary disposition shall be
incorporated into the Findings of Fact, Conclusions of Law, and
Recommendations issued at the conclusion of the proceedings before the
Administrative Law Judge.

3. The rules promulgated pursuant to the Administrative Procedures Act™® are presumed
to be valid and binding on the persons they affect and have the force of law.

4. The Oklahoma Income Tax Act®® imposes an income tax upon the Oklahoma taxable
income of every resident or nonresident individual.?*

5. Every Oklahoma resident who has sufficient income to require the filing of a Federal
income tax return must file an Oklahoma tax return stating his or her taxable income,?” and must
transmit the return to the Commission and remit the amount of tax due.”

19 OkLA. STAT. ANN. tit. 75, § 250 et seq. (West 2002).
20 OKLA. STAT. ANN. tit. 68, § 2351 et seq. (West 2008).
2L OKLA. STAT. ANN. tit. 68, § 2355 (West 2008).

22 See OKLA. STAT. ANN. tit. 68, § 2368(A) (West 2008).
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6. If a taxpayer fails to file any required report or return, the Tax Commission may use
any information in its possession or obtainable by it to determine the correct amount of tax for
the taxable period.?*

7. The term “taxpayer”?

shall mean in pertinent part as follows, to-wit:

1) Any person owing or liable to pay any state tax;

(@) Any person required to file a report, a return, or remit any
tax required by the provisions of any state tax law;

(3) Any person required to obtain a license or a permit or to
keep any records under the provisions of any state tax law;

(e) The term “person” means an individual, trust, estate,
fiduciary, partnership, limited liability company, or a
corporation, and shall include any municipal subdivision of
the state;

()] The term “individual” means a natural person;

8. Assessments shall be made in accordance with the Uniform Tax Procedure Code.?®

9. The income information furnished by the IRS shall be that upon which any tax
liability is computed. Unless otherwise indicated in the Revenue Agent’s Report (“RAR”), all
income is considered to be from Oklahoma sources, as are all deductions and credit, to the extent
that they are allowed by Oklahoma Statute. The taxpayer is considered to be, or to have been an
Oklahoma resident during the year or years examined by the IRS by virtue of the fact that the
results of the examination are disclosed to the Commission by the IRS.*

10. The assessment of taxes or additional taxes shall be proposed in writing and shall be
mailed to the taxpayer at the taxpayer’s last-known address.?

23 See OKLA. STAT. ANN. tit. 68, § 2355 (West 2008). See also OKLA. STAT. ANN.
tit. 68, 8 2375 (West 2008).

24 OKLA. STAT. ANN. tit. 68, § 221(A) (West 2014).

2> OKLA. STAT. ANN. tit. 68, § 202(d) (West 2014).

26 OKLA. STAT. ANN. tit. 68, § 201 et seq. (West 2014).
" See OKLA. ADMIN. CODE § 710:50-5-10(a).

28 OKLA. STAT. ANN. tit. 68, § 221(A) (West 2014).
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11. The Tax Commission shall also collect interest at the rate of one and one-quarter
percent (1%4%) per month from the date prescribed by state law.?

12. The Tax Commission shall also collect a penalty of ten percent (10%) on the total
amount of tax due and delinquent if the taxpayer fails to remit the tax and interest within sixty-
days (60) of the mailing of a proposed assessment.*°

DISCUSSION

A party may file a motion for summary disposition on any or all issues on the ground that
there is no substantial controversy as to any material fact. The Divisions’ MSD asserts that is no
genuine issue of fact that the assessment for the 2011 Tax Year, which the Division based upon
information received from the Internal Revenue Service (“IRS”) is correct.

The income information furnished by the IRS shall be that upon which any tax liability is
computed. Unless otherwise indicated in the Revenue Agent’s Report (“RAR”), all income is
considered to be from Oklahoma sources, as are all deductions and credit, to the extent that they
are allowed by Oklahoma Statute. The taxpayer is considered to be, or to have been an
Oklahoma resident during the year or years examined by the IRS by virtue of the fact that the
results of the examination are disclosed to the Commission by the IRS.3* The Protestant was a
resident of Oklahoma during the 2011 Tax Year, and according to the information received from
the IRS, the Protestant had sufficient income to require the filing of an Oklahoma income tax
return.’ The Protestant is a “taxpayer” pursuant to Section 202(d) of Title 68* and the
Oklahoma Income Tax Act® for the 2011 Tax Year. The Division issued and mailed the
assessrg;ent for the 2011 Tax Year in accordance with Oklahoma Statutes and Tax Commission
Rules.

There is no substantial controversy as to the material facts. The Division is entitled to a
decision in its favor as a matter of law.

29 OKLA. STAT. ANN. tit. 68, § 217(B) (West Supp. 2015).
%0 OKLA. STAT. ANN. tit. 68, § 217(D) (West Supp. 2015).
31 See Note 27, supra.

32 See Note 15, supra.

% See Note 38, supra.

3 OKLA. STAT. ANN. tit. 68, § 2351 et seq. (West 2008).

% See Notes 26-30, supra.
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DISPOSITION

The OKLAHOMA TAX COMMISSION ORDERS granting the Division’s MSD, based
upon the facts, as more fully set forth herein.

OKLAHOMA TAX COMMISSION

CAVEAT: This decision was NOT deemed precedential by the Commission. This means that
the legal conclusions are generally applicable or are limited in time and/or effect. Non-
precedential decisions are not considered binding upon the Commission. Thus, similar issues
may be determined on a case-by-case basis.

NOTE: The distinction between a Commission Order designated as “Precedential” or “Non-
Precedential” has been blurred because all OTC Orders resulting from cases heard by the Office
of Administrative Law Judges are now published, not just “Precedential” Orders. See OKLA.
STAT. ANN. tit.68, § 221(G) (West Supp. 2014) and OKLA. STAT. ANN. tit. 75, § 302 (West
2002). See also OTC Orders 2009-06-23-02 and 2009-06-23-03 (June 23, 2009), which also
conclude the language of the Statute is “clear and unambiguous.”
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