NON-PRECEDENTIAL DECISION OKLAHOMA TAX COMMISSION

JURISDICTION: OKLAHOMA TAX COMMISSION
CITE: 2015-02-26-13/ NON-PRECEDENTIAL
ID: P-09-195-H
DATE: FEBRUARY 26, 2015
DISPOSITION: MOTION GRANTED
TAX TYPE: SALES
APPEAL: NO APPEAL TAKEN
ORDER

This comes on before the Oklahoma Tax Commission’ pursuant to regular assignment on
the Agenda, The Commission, having reviewed the facts and authorities presented and being
fully advised in the premises, finds and orders that the Application for Oral Argument Before the
Oklahoma Tax Commission En Banc is hereby denied. Having reviewed the files and. records
herein, the Commission hereby adopts the Findings of Fact, Conclusions of Law and
Recommendation made and entered by the Administrative Law Judge on the 7th day of July,
2014, and the same, appended hereto, together herewith shall constitute the Order of the
Commission, dated this February 26, 2015.

FINDINGS OF FACT AND CONCL USIONS OF LAW
(ISSUE NO. TWO)

PROTESTANT (“Protestant”) appears through attorneys, ATTORNEY 1, ATTORNEY
2, and ATTORNEY 3, FIRM. The Compliance Division (“Division”) of the Oklahoma Tax
Commission appears through OTC ATTORNEY 1, First Deputy Genera Counsel, Office of
General Counsel, Oklahoma Tax Commission.

PROCEDURAL HISTORY

On November 20, 2009, the protest file was received by the Office of Administrative
Law Judges for further proceedings consistent with the Uniform Tax Procedure Code® and the
Rules of Practice and Procedure Before the Office of Administrative Law Judges? On
November 23, 2009, the Court Clerk (“Clerk”)® mailed the Introductory Letter to the Protestant’s
Counsel, which advised of the case assignment to ALJ, Administrative Law Judge (“ALJ’), and
docketed as Case Number P-09-195-H. The letter also advised Counsel that a Notice of
Prehearing Conference (“PHC”) would be sent by mail and enclosed a copy of the Rules of
Practice and Procedure Before the Office of Administrative Law Judges.*

! OKLA. STAT. ANN. tit. 68, § 201 et seq. (West 2001).
2 OKLA. ADMIN. CODE §§ 710:1-5-20 through 710:1-5-47.
® OKLA. ADMIN. CODE § 710:1-5-10(c)(2) (June 25, 2009).

*1d. Unless otherwise noted herein, the ALJ notified the parties by letter.
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On November 23, 2009, the ALJ advised that the Oklahoma Bar Association must grant
out-of -state attorneys a Special Temporary Permit to Practice in the State of Oklahoma.”

On December 2, 2009, OTC ATTORNEY filed an Entry of Appearance as Counsel for
the Division. On December 8, 2009, the Clerk mailed the Notice of PHC to Counsel, setting the
PHC for January 11, 2010, at 2:30 p.m.

On December 21, 2009, Protestant filed a Motion to Associate Counsel (ATTORNEY 1),
with Exhibits A through C, attached thereto. On December 22, 2009, the ALJ issued an Order
Admitting to Practice.

On January 6, 2010, the Division, on behalf of the parties, filed a Request for Scheduling
Order in Lieu of Scheduled Prehearing Conference, along with a proposed scheduling order.

On January 8, 2010, the Protestant filed a Motion to Associate Counsel (ATTORNEY 2),
with Exhibits A through C, attached thereto. On January 11, 2010, the ALJ issued an Order
Admitting to Practice.

On January 11, 2010, the ALJ issued a Scheduling Order and Notice of Alternative
Hearing Date.

On February 12, 2010, the Division filed its Preliminary Witness and Exhibit List.

On March 22, 2010, the parties filed a Joint Request to Suspend Scheduling Order in
order to address and resolve discovery issues and potential resolution of issuesin this matter. On
March 23, 2010, the ALJ issued an Order Granting Joint Request to Suspend Scheduling Order,
with arevised proposed schedule to submit on or before May 6, 2010.

The ALJ omits the Procedural History from April 28, 2010 to June 19, 2011.

On June 20, 2011, ATTORNEY 3 filed an Entry of Appearance as Co-Counsel for the
Protestant.®

The ALJ omits the Procedural History from August 12, 2011 to November 16, 2011.

On November 17, 2011, the parties filed a Joint Status Report requesting the issues in this
matter be bifurcated,” as more fully set forth therein.

® OKLA. STAT. tit. 5, Ch. 1, App. 1, Art. 2, § 5 (West Supp. 2009).

® ATTORNEY 3 is admitted to practice in the State of Oklahoma. See Entry of Appearance filed
herein.

" The parties filed the Joint Status Report pursuant to a Teleconference with the ALJ on
November 15, 2011.
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On November 22, 2011, the ALJ issued an Order Bifurcating Proceedings as
follows, to-wit:

I ssue No. One

Whether Protestant properly took sales tax deductions on its
Oklahoma sales tax returns during the period of November 12,
2004 through October 31, 2007 for purchases made on private
label credit cards (“PLCC”) when the PLCC accounts were
written off as worthless and deducted on PROTESTANT’s
federal corporate income tax returns, will be submitted on
stipulations and briefs in accordance with the Amended
Scheduling Order dated September 28, 2011.

| ssue No. Two

Whether and to what extent Protestant is acting as a
“contractor” under Oklahoma law when it contracts to affix
tangible personal property to real property owned by its
customers, is hereby bifurcated from Issue No. 1. On or before
February 17, 2012, a status report regarding Issue No. 2 isto be
submitted to the undersigned.®

On February 17, 2012, the parties filed a Joint Status Report on Issue No. Two advising
that this matter could not be resolved and the parties requested to file a proposed scheduling
order in thirty (30) days.

On February 28, 2012, the ALJ advised the parties to submit a joint proposed scheduling
order on or before March 19, 2012.

On March 19, 2012, the parties filed a Joint Proposed Scheduling Order.
On March 20, 2012, the ALJ issued the Scheduling Order setting this matter for hearing
on October 9 & 10, 2012, at 9:30 am., with position letters and/or memorandum briefs due on or

before September 28, 2012.

On August 15, 2012, the parties filed a Request to Modify Scheduling Order on Issue No.
Two.

On August 17, 2012, the ALJ issued an Amended Scheduling Order to submit this matter
on stipulations, briefs, and the ALJ to hear Oral Argument on March 5, 2013, at 9:30 am.

® On November 29, 2012, the ALJ issued an Amended Scheduling Order on Issue No. Two, as
more fully set forth therein.
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On November 28, 2012, the parties filed a Joint Motion to Amend Scheduling Order
(Issue No. Two) as more fully set forth therein.

On November 29, 2012, the ALJ issued an Amended Scheduling Order (Issue No. Two)
with the ALJ to hear Oral Argument on May 6, 2013, at 9:30 am.

On March 15, 2013, the parties filed a Joint Motion to Suspend Amended Scheduling
Order (Issue No. Two) until the record closed on Issue No. One and submitted for decision.

On March 19, 2013, the ALJ issued the Order (Issue No. Two) striking the November
29th Scheduling Order. The ALJ directed the parties to file a proposed scheduling order on Issue
No. Two, within fifteen (15) days after the record closed and the case submitted for decision on
Issue No. One.

On July 2, 2013, the parties filed a Joint Proposed Scheduling Order, as more fully set
forth therein.®

On July 3, 2013, the ALJ issued the Scheduling Order on Issue No. Two with a hearing
set for November 18-19, 2013, at 9:30 am., with position letters and/or memorandum briefs due
on or before November 12, 2013.

On August 6, 2013, OTC ATTORNEY 2 filed an Entry of Appearance as Co-Counsel of
record for the Division.

On September 30, 2013, the Division filed a Request for Extension of Time to File
Pretrial Motions and Responses. Counsel for the Protestant did not have any objection to the
request.

On September 30, 2013, the ALJ issued an Order Granting Request for Extension of
Time on Issue No. Two extending the deadlines for filing Pretrial Motions and Responses to
October 4, 2013 and October 21, 2013, respectively.

On October 7, 2013, the Protestant filed a Motion for Summary [Disposition] and
Memorandum of Law (“MSD”),*® with Exhibits 1 through 3, attached thereto.

On October 8, 2013, the parties filed the Stipulated Facts and Issue (Issue No. Two). On
October 8, 2013, the ALJ directed the Division to file its response to the Protestant’s MSD on or
before October 21, 2013.

On October 21, 2013, the Division filed its Response to Protestant’s Motion for Summary
Disposition and Memorandum of Law in Support of its Motion for Summary Disposition
(“Response”) to the Protestant’ s MSD.

° On June 18, 2013, the ALJ closed the record and Issue No. One submitted for decision.

'% See OKLA. ADMIN. CODE § 710:1-5-38.1 (July 11, 2013).
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On November 1, 2013, the ALJ confirmed the teleconference held on October 31, 2013,
as follows, to-wit:

The undersigned has summarized the matters discussed during the Teleconference,
asfollows, to-wit:

|ssue One (1):
e Pursuant to OTC Order No. 2013-10-17-03 (October 17,

2013), and Stipulation No. 34, the verification of the Bad
Debt Deductions (dollar amount) is remanded back to the
parties to determine a reasonable sampling method. The
parties are to file a status report on or before January 29,
2014.

| ssue Two (2):

e Divison’s Counsdl isto provide contact information for the cities
of Tulsa and Oklahoma City, if they wish to attend any hearing
and/or Oral Argument on Issue Two (2). The Clerk will send out
notice to the respective municipalities.

e Protestant’s Counsdl is to determine the dollar amounts for Type
1 and Type 2 Ingtallations, and file a status report, prior to
hearing.

e Divison's Counsdl isto email the electronic copies of Stipulated
Exhibits 6, 7, and 12. The undersigned will review the electronic
copiesto determine if they are legible and acceptable. If they are
not legible, the undersigned will advise Counsel in writing that
legible hard copies must be obtained to replace the current
Stipulated Exhibits.

e Counsd will supplement the Stipulated Exhibits to include
copies of the “Itemized Materids and Labor List(s),” which
reflect how the lump sums were determined on the Installation
Contracts, which comprise Stipulated Exhibit 7. To the extent
possible, as discussed, Counsal will provide an example(s) of
cash register receipts to support Stipulated Exhibit 7.

e Counsd will provide an example(s) of contracts between
Protestant and the Installers.

e The undersigned confirmed with Divison’s Counsd that the
statement made in the Protestant’s Motion for Summary

" The ALJ held the teleconference at his request.
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Disposition, Page 2, and Footnote 1 isaccurate. The Division
“...isnot challenging the fact that the Installation Contracts
involved improvementsto real property.”

e The undersigned advised Counsdl that a ruling on the pending
Motion for Summary Disposition would not issue prior to
hearing, but would be incorporated into the Findings,
Conclusions and Recommendations.

e The Divison has not filed its own Motion for Summary
Disposition. The Divison filed only a Response to the
Protestant’s Motion for Summary Disposition on October 21,
2013.

e The parties are attempting to resolve any issues regarding Type 2
Installations prior to hearing. |If the parties cannot resolve any
issues regarding Type 2 Ingtallations prior to hearing, the parties
will attempt to enter into Stipulations. If Stipulations are
possible, the parties will file Briefs supplementing the Motion for
Summary Disposition and the Response, on November 12, 2013,
according to the Scheduling Order. In that event, a hearing on
the merits will not be necessary. Counsdl indicated that they
wished to present Oral Arguments on the pending Motion for
Summary Disposition, which would be held on November 18,
2013, at 9:30 am., in accordance with the Scheduling Order. |f
the parties cannot agree on Stipulations for Type 2 Installations,
then the parties would file Briefs on November 12". Ord
Arguments would be held at 9:30 am. on November 18",
followed by a hearing on the merits regarding Type 2
Installations. Counsel will advise the undersigned how the
parties wish to proceed prior to November 12, 2013.

e Protestant's Counsel advised that Issue Il has been taken to
hearing in one (1) other jurisdiction, that being the State of
Indiana. Counsel indicated the hearing was held last week in
Indiana. (Emphasis added.)

e The undersigned did not address one (1) matter during the
Teleconference. Has Protestant engaged its own Court Reporter
for purposes of the hearing/Oral Argument on November 18"2 If
not, does it intend to or does the Clerk need to make other
arrangements? Please advise the Clerk if other arrangements
should be made by this office.

On November 6, 2013, the ALJ notified the City of Bixby and the City of Oklahoma City
of the pending hearing, as follows, to-wit:
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Pursuant to the Municipalities request that they receive notice of
protests and claims for refund hearings; please be advised that a
hearing has been scheduled in the above-captioned matter on
November 18-19, 2013, at 9:30 am. in the Courtroom located at
3700 North Classen, Suite 260, Oklahoma City, Oklahoma.

For details concerning the hearing, please contact OTC
ATTORNEY 1, in the Office of General Counsel, at (405) 319-
8550.

On November 12, 2013, the parties filed Supplemental Stipulations, with Exhibits A
through C, attached thereto.”® On November 18, 2013, at 9:30 am. the ALJ heard Oral
Argument on the Protestant’s MSD."®* ATTORNEY 2 appeared on behalf of the Protestant.
OTC ATTORNEY 1 and OTC ATTORNEY 2 appeared on behalf of the Division.
Representatives for the Municipalities appeared not.®* ATTORNEY 2 provided Binders to
Division's Counsel and the ALJ, with Exhibits A through N, for “demonstrative’ purposes
only.”® The Division did not have any objection to the use of the exhibits for “demonstrative”
purposes only.*® After Oral Argument concluded, the ALJ advised ATTORNEY 2 that the
Protestant’s MSD did not include an argument on the violation of equal protection.’ OTC
ATTORNEY 1 did not object, and advised the Division would address the equal protection
argument in its “proposed” Findings of Fact and Conclusions of Law. The ALJ announced
judicia notice of the “electronic” copies of Stipulated Exhibits 6, 7, and 12, which the Division
provided.® The parties did not object. At the conclusion of Oral Argument, the ALJ held the
record open for the Protestant to make a written request for a transcript of Oral Argument.™®
Upon receipt of the transcript the ALJ gave the parties notice the date proposed Findings of Fact
and Conclusions of Law (“Proposed Findings’) would have to be filed. Upon the filing of the
Proposed Findings, the ALJ would close the record and the Protestant’s MSD would submit for
decison. On November 19, 2013, by e-mail, the Clerk received the written request for a
transcript of Oral Argument on the Protestant’s MSD.2 ATTORNEY 2 also requested that the

'2 The parties stipulated to Supplemental Exhibits A through C. Tr. at 6.

'® The Protestant, through ATTORNEY 2, waived its right to a confidential hearing as provided by
the provisions of OKLA. STAT. ANN. tit. 68, § 205 (West Supp. 2014). ATTORNEY 2 subsequently
withdrew the waiver of confidentiality. See Procedural History hereinafter.

" Tr. at 4.

*Tr. at 8-9.

°1d.

" Tr. at 46-48.

'® Tr. at 6-7. See Note 1, supra.

¥ Tr. at7.

%2 On November 22, 2013, the Clerk received a hard copy of the letter.
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Protestant’s waiver of confidentiality be withdrawn and confidentiality invoked.?* The Division
did not object to the request.

On November 20, 2013, the ALJ issued an Order Granting Request to Withdraw Waiver
of Confidentiality and to Invoke Confidentiality (Issue No. Two).

On November 20, 2013, the ALJ advised the Protestant the “estimated” cost of the
transcript was $86.30.

On November 25, 2013, the Clerk received the check for the “estimated” cost of the
transcript.

On December 26, 2013, the Clerk received the Transcript from the Court Reporter.

On December 27, 2013, the ALJ notified the Protestant that the “fina” cost of the
Transcript was $125.00 minus $86.30 leaving a balance due of $38.70.

On January 16, 2014, the Clerk received the balance for the “final” cost of the Transcript.
On January 17, 2014, Clerk mailed “copies’ of the Transcript to the parties. The ALJ
advised the parties Proposed Findings file on or before March 3, 2014, at which time the ALJ

would close the record and the Protestant’s MSD submit for ruling.

On March 3, 2014, by e-mail, the Protestant filed its Proposed Findings, which also
serves as the Protestant’ s Post-Hearing Brief.

On March 4, 2014, due to inclement weather,? the Division filed its Proposed Findings,
which also serves as the Division’s Post-Hearing Brief.

On March 5, 2014, the ALJ acknowledged the filing of the parties Proposed Findings.
The ALJ closed the record and submitted the Protestant’s MSD for ruling on March 4, 2014.

On April 1, 2014, OTC ATTORNEY 2 filed a Notice of Withdrawa as Co-Counsel of
Record for the Division.

! See Note 14, supra.

2 1d.

% On Sunday, March 2, 2014, at 8:14 p.m. the Commissioner of Public Safety, as authorized by
the Governor, announced that due to inclement weather state agencies could temporarily reduce non-

essential services. The Office of Administrative Judges was closed on March 3, 2014 and open for
business on March 4, 2014. See Note 1, supra.
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STIPULATED FACTSAND ISSUE

On October 8, 2013, the parties filed Stipulated Facts and Issue, with Exhibits 1 through
12, as follows,* to-wit:

The parties hereby submit this joint Stipulated Facts and Issue,
limited to “Issue No. 2" relating to the protest of [RETAILE
STORE f/k/a OLD COMPANY NAME.” (“PROTESTANT” or
“Taxpayer”) to the assessment of state and local sales tax (and any
corresponding interest and penalties) by the Compliance Division
of the Oklahoma Tax Commission (“Division”).

STIPULATED FACTS

Background

1. PROTESTANT is a corporation organized under OUT OF STATE law with a
principal place of business in CITY,”® STATE. PROTESTANT was at all times registered to
conduct business in Oklahoma during the assessment period of November 1, 2004 through
October 31, 2007 (the “ Assessment Period”) at issue in this protest.

2. PROTESTANT is a retailer of home improvement products and services, including
lumber, electrical and plumbing supplies, and other items for improving and maintaining
residences and businesses. In addition, PROTESTANT also engages persons (the “Installers’) to
install products selected by PROTESTANT’s customers such as roofing, vinyl siding, decks,
hardwood, laminate flooring, vinyl flooring, ceramic tile, carpeting, doors and windows, storm
doors and windows, showers, fencing, water heaters, water softeners, toilets, vanities, faucets
and sinks, lights and ceiling fans, and kitchen countertops and cabinets at PROTESTANT’s
customers' locations.

3. PROTESTANT operates PROTESTANT locations in Oklahoma, each employing
dozens of individuals.

Procedural Facts

4. Division, formerly the Audit Division, conducted a sales and use tax audit of
PROTESTANT for the Assessment Period.

5. PROTESTANT executed Statute of Limitation Waiver Agreements on or about
December 12, 2007 and July 29, 2008 extending the time to assess until December 31, 2008 and

! The text of the stipulated facts is set out verbatim, unless otherwise noted.
25
See Note 1, supra.
% The Stipulations for Issue No. One reflects that the Protestant’s principal place of business is

CITY 2, STATE.
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December 31, 2009, respectively. True and correct copies of the Statute of Limitation Waiver
Agreements are attached hereto as Exhibit 1.

6. Division, by letters dated May 7, 2009, proposed to assess PROTESTANT and, as
officers and individuals, PRESIDENT, President, and VICE PRESIDENT, Vice President, sales
tax, penalty and interest accrued through June 30, 2009 in the amount of $6,899,999.63. True
and correct copies of the proposed assessment([s] are attached hereto as Exhibit 2.

7. PROTESTANT requested, and was granted, an extension of time to respond to
Division's letter[s] of assessment until October 4, 2009. A true and correct copy of
PROTESTANT's request for extension and Division's letter granting PROTESTANT'S
extension request is attached hereto as Exhibit 3.

8. PROTESTANT's timely protest to the assessments was dated October 1, 2009 and
received by Division on October 2, 2009. A true and correct copy of PROTESTANT’s protest is
attached hereto as Exhibit 4.

9. Based on documentation submitted by PROTESTANT subsequent to filing its
protest, Division revised its audit workpapers. With respect to “Issue No. 2, PROTESTANT
and Division agree the amount of sales tax at issue, exclusive of penalty and interest, is
$1,343,371.27. A true and correct copy of the revised audit workpapers related to “Issue No. 2"
is attached hereto as Exhibit 5.

Selection of tems By the Customer

10. All of the installation contracts (“Installation Contracts’) included in Issue No. 2
involve a customer’s selection of a product which was either in inventory at an PROTESTANT
store or was specially ordered by an PROTESTANT store for the customer.

11. True and correct copies of photographs taken at an PROTESTANT store location in
Norman, Oklahoma are attached as hereto as Exhibit 6.

The Installation Contracts

12. PROTESTANT regularly enters into written Installation Contracts with customers in
Oklahoma. True, correct and representative copies of Installation Contracts used during the
Assessment Period are attached hereto as Exhibit 7.

13. A true, correct and representative copy of the terms and conditions which appeared on
Installation Contracts during the Assessment Period is attached hereto as Exhibit 8.

14. A true, correct and representative copy of PROTESTANT s installed sales policy in

effect from the beginning of the Assessment Period through April 3, 2005 is attached hereto as
Exhibit 9.
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15. A true, correct and representative copy of PROTESTANT' s installed sales policy in
effect from April 4, 2005 through July 1, 2007 is attached hereto as Exhibit 10.

16. A true, correct and representative copy of PROTESTANT's installed sales policy in
effect from July 2, 2007 through the end of the Assessment Period is attached hereto as Exhibit
11.

Thelnstallation Transaction

17. Some of PROTESTANT’s Installation Contracts require a “Detail Fee,” sometimes
referred to as an “in-home measurement fee,” which includes among other things measuring and
evaluating the space, determining how much installation materials will likely be necessary, and
estimating how much time will be required for the installation. If required, PROTESTANT
charges and collects from the customer a Detail Fee immediately and assigns an Installer to visit
the customer location. The Installer takes measurements at the customer’'s location and
completes both a labor cost estimate and a material quantity estimate for the proposed project.
Upon receiving the material quantity estimate, an PROTESTANT employee calculates the
material component of the Installation Contract by multiplying the material quantity by the retail
price of the products itemized in the contract, and adding the retail price of any additional
materials that may be required for the installation. If the cost for basic installation is dependent
on the amount of materials, such as _ ¢ per sg. ft., the PROTESTANT employee multiplies the
states price for installation by the quantity of materials to determine the labor cost for the
Installation Contract. The customer receives credit towards the total Installation Contract price
for any Detail Fee previously paid by the customer.

18. Once the customer agrees to the price and is ready to enter into an Installation
Contract, the customer typically executes the Installation Contract at the service station in the
area of an PROTESTANT store where the product islocated. At the station, the PROTESTANT
employee enters the specifics into its computer system, which then calculates the total amount
that PROTESTANT will charge and collect from the customer. This information is then
entered/printed on the face of the Installation Contract.

19. At the checkout register, the cashier processes the sale and collects payment for the
Installation Contract using a cash register linked to PROTESTANT's computer system, which
retrieves the previoudly entered information relating to the Installation Contract.

20. After the customer pays the amount of the Installation Contract in full,
PROTESTANT typically, if it hasin stock itemsto be installed, moves the materials identified in
the Instalation Contract to the Installed Sales Bay for pick-up by the Installer. In some cases,
the manufacturer may directly deliver the items pursuant to the Installer’s direction. In either
event, although not prohibited by the Installation Contract, the customer generally does not take
the materials to be installed from the store.

21. Once the installation is complete, the customer executes a Certificate of Completion,

a true, correct and representative copy of which is attached hereto as Exhibit 12. Thereafter,
PROTESTANT contacts the customer to determine if the customer is satisfied. Once the
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customer is satisfied with the installation, PROTESTANT pays the Installer for services
rendered.

Tax Remittance

22. During the Assessment Period, PROTESTANT remitted Oklahoma state and local
use tax to the OTC for the Instalation Contracts included in Issue No. 2 on PROTESTANT's
costs for the materials included in the Instalation Contracts. PROTESTANT accrued and
remitted local use tax based on the location of the store in which the customer executed the
Installation Contract.

Division assessed PROTESTANT sales tax on the retail price of the materials identified
in the Installation Contracts, sourcing its assessment to the city/county of installation.
PROTESTANT was credited in the assessment for the amount of use tax remitted by
PROTESTANT.

DECISION TO BE APPLIED TO SUBSEQUENT PERIODS

PROTESTANT and Division agree that the determination made with respect to the issues
in this proceeding will be applied to subsequent periods provided the parties agree that the facts
are substantially similar to the facts herein and there has been no change in applicable law.

SUPPLEMENTAL STIPULATIONS

1. Type 2 Indtallation Transactions: After the Administrative Law Judge conducted a
pre-hearing conference with counsel on October 31, 2013, the parties conferred regarding the
issue of “Type 2 Installations.” Protestant PROTESTANT (“PROTESTANT”), upon reviewing
its own records and the audit work papers prepared by the Division, has now confirmed that the
Division’'s sales tax assessment in this case (the “Assessment”) does not include assessment of
additional salestax on Type 2 Installation transactions. As aresult, the parties hereby stipulate
as follows: (i) The assessment of additional sales tax does not include Type 2 Installation
transactions occurring in Oklahoma during the Assessment Period; (ii) the issue of whether Type
2 Installations®” are subject to sale tax is not before the Administrative Law Judge in this case;
and (iii) there is no need for a hearing or adjudication of any issues relating to Type 2
Installations.

" See MSD at 20. “For Type 2 Installations, either a manufacturer delivers the product to be
installed directly to an Installer or the Installer already has the materials in his inventory. ...For Type 2
Installations, since PROTESTANT gains neither title to nor possession of the materials, the materials cost
are not itemized in the Installation Contract.” See also Exhibit 2 to MSD. “For some sales,
PROTESTANT does not own the products and materials to be installed (“Type 2 Installations”), such as
solid-surface granite countertops and certain brands of garage doors (e.g., Amarr and Wayne Dalton).
For Type 2 Installations, either a manufacturer delivers the product to be installed directly to an Installer
or the Installer already has the materials in his inventory. For Type 2 Installations, since PROTESTANT
gains neither title to nor possession of the materials, the material costs are not itemized in the Installation
Contract.”
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2. Customer Receipts: Attached as Exhibit A are true and correct copies of sales
receipts relating to Type 1 installation transactions given by PROTESTANT to customers in
Oklahoma. Although the receipts were generated after the Audit Period in this case, their
appearance is generaly representative of the types of receipts provided to Installed Sales
Contract customers during the Audit Period. The receipts typically itemized the materials and
labor. PROTESTANT typically does not retain hard copies of the customer receipts on
installation transactions.

3. PROTESTANT Documentation: Attached as Exhibit B is atrue and correct copy of
aPROTESTANT s store’s electronic receipt information retained for alimited period of time by
the store. Although the document contained in Exhibit B was generated after the Audit Period in
this case, the document is representative of documents generated during the Audit Period.

4. PROTESTANT Contract with Installer: Attached as Exhibit C is atrue and correct
copy of a contract between PROTESTANT and an installer used in Oklahoma during the Audit
Period. Its terms are typical of Installer Contracts used by PROTESTANT during the Audit
Period.

STATEMENT OF MATERIAL FACTS
ASTO WHICH THERE ISNO CONTROVERSY

1. During the Assessment Period, the Protestant was an OUT OF STATE corporation®
with its principal place of businessin CITY, STATE.? Claimant was at all times registered to
conduct business in Oklahoma during the Assessment Period.*

2. Protestant isaretailer of home improvement products and services, including lumber,
electrical, and plumbing supplies, and other items for improving and maintaining residences and
businesses. In addition, Protestant also engages (the “Installers’) to install products selected by
Protestant’s customers such as roofing, vinyl siding, decks, hardwood, laminate flooring, vinyl
flooring, ceramic tile, carpeting, doors and windows, storm doors and windows, showers,
fencing, water heaters, water softeners, toilets, vanities, faucets and sinks, lights and ceiling fans,
and kitchen countertops and cabinets at Protestant’s customers’ locations.®

% See Note 1, supra.
29 . .
See Stipulation 1.
%d.
¥ see Stipulation 2. See also MSD Exhibit 2. “[Protestant] primarily engages in two types of
customer transactions: (i) standard retail sales of tangible personal property and some services (i.e.
assembly and delivery services) to customers (no contract); and (ii) installation contract transactions

undertaken pursuant to its installed sales and real property improvement line of business (“Installation
Contracts”).”
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3. During the Assessment Period, Protestant regularly entered into a Contract For
Installation Services with Installers.® The terms of atypical Contract For Installation Services,
in pertinent parts,* states as follows, to-wit:

WHEREAS, [Protestant] does not instal certain goods and/or
materials (“Goods’) sold by it and customers purchasing such
Goods at times desire to arrange for installation hereof by a
qualified Installer; and

WHEREAS, [Protestant] is willing to arrange for certain of said
installations as desired by customers through Installer; and

WHEREAS, Installer is willing and desires to do such installation
work but only as an independent Installer and not as an employee
of [Protestant], and pursuant to the terms and conditions set out
herein.

During the term of this Contract, Installer may accept one or more
(“Order(s)”) tendered by [Protestant], on behalf of customers, to
install the following Goods:

Windows, Doors, Cabients [sic]

(describe specific types of Goods, e.g., kitchen cabinets, flooring,
ceiling fans, etc.) in customers residential premises (the
“Premises’), provided that each accepted Order can be performed
satisfactorily by Installer. Acceptance of an Order shall occur
when Instaler executes the Installed Sales Contract between
[Protestant] and its customer (the “Customer Contract”) for the
particular job covered by that Order. Installer will instal the
Goods and perform each Order in a neat and professional manner
in accordance with (i) the Installation instructions as contained in
the current manufacturer’s specifications, (ii) Instructions as
contained in the Customer Contracts, (iii) [Protestant’s] Installer
Performance Standards, a copy of which have been provided to
Installer and which are incorporated by reference as if fully set out
herein, (iv) the established trade practices in the area, and (v) all
applicable laws, rules, regulations, ordinances, building codes, or
other lawful requirement. Installer shall promptly notify
[Protestant] and the applicable customer if, as aresult of a change
in existing applicable lawful requirements or enactment of a new
applicable lawful requirement, any additional Goods or labor are

%2 |d. See Supplemental Stipulation 4. See also Supplemental Exhibit C.

3 4.
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necessary to complete the installation in accordance with the
Customer Contract.

Installer stipulates and agrees that it has no ownership or security
interest in any Goods furnished by [Protestant] for any Order
accepted pursuant to this Contract, and that any such interest that
might arise as a matter of law is hereby fully, unconditionally, and
forever released and waived, that [Protestant] is the owner of such
Goods unless and until they are purchased by [Protestant’s|
installed customers as a bailee for hire* In case of shortage of

¥ “hailee.” (16¢) A person who receives personal property from another, and has possession of
but not title to the property. « A bailee is responsible for keeping the property safe until it is returned to the
owner. See bailment. [Cases: Bailment ¢=~1.] Black’'s Law Dictionary (9th ed. 2009), available at
http://westlaw.com.

“bailment.” (16¢) 1. A delivery of personal property by one person (the bailor) to another (the
bailee) who holds the property for a certain purpose, usu. under an express or implied-in-fact contract. *
Unlike a sale or gift of personal property, a bailment involves a change in possession but not in title. Cf.

pawn. [Cases: Baiment 4=1.] “The customary definition of a bailment considers the
transaction as arising out of contract. Thus Justice Story defines a bailment as ‘a

delivery of a thing in trust for some special object or purpose, and upon a contract
express or implied, to conform to the object or purpose of the trust’ [Joseph Story, Bailments 5 (9th ed.
1878)]. There has, however, been a vigorous dissent to this insistence on the contractual element in
bailments. Professor Williston ... defines bailments broadly ‘as the rightful possession of goods by one
who is not the owner’ [4 Samuel Williston, Law of Contracts 2888 (rev. ed. 1936)].... It is obvious that the
restricted definition of a bailment as a delivery of goods on a contract cannot stand the test of the actual
cases. The broader definition of Professor Williston is preferable.” Ray Andrews Brown, The Law of
Personal Property § 73, at 252, 254 (2d ed. 1955). “Although a bailment is ordinarily created by the
agreement of the parties, resulting in a consensual delivery and acceptance of the property, such a
relationship may also result from the actions and conduct of the parties in dealing with the property in
question. A bailment relationship can be implied by law whenever the personal property of one person is
acquired by another and held under circumstances in which principles of justice require the recipient to
keep the property safely and return it to the owner.” 8A Am. Jur. 2d Bailment § 1 (1997). actual
bailment. (1821) A bailment that arises from an actual or constructive delivery of property to the bailee.
bailment for hire. A bailment for which the bailee is compensated, as when one leaves a car with a
parking attendant. — Also termed lucrative bailment. Cf. bailment for mutual benefit. bailment for
mutual benefit. (1868) A bailment for which the bailee is compensated and from which the bailor
receives some additional benefit, as when one leaves a car with a parking attendant who will also wash
the car while it is parked. Cf. bailment for hire. bailment for sale. A bailment in which the bailee agrees
to sell the goods on behalf of the bailor; a consignment. [Cases: Bailment 1=2; Sales =457.] bailment
for sole benefit of bailor. See gratuitous bailment. constructive bailment. (1843) A bailment that
arises when the law imposes an obligation on a possessor of personal property to return the property to
its rightful owner, as with an involuntary bailment. Cf. involuntary bailment. gratuitous bailment. (1811)
A bailment for which the bailee receives no compensation, as when one borrows a friend's car. « A
gratuitous bailee is liable for loss of the property only if the loss is caused by the bailee’s gross
negligence. — Also termed naked bailment; depositum; naked deposit; gratuitous deposit; deposit;
bailment for sole benefit of bailor. involuntary bailment. (1840) A bailment that arises when a person
accidentally, but without any negligence, leaves personal property in another’'s possession. ¢ An
involuntary bailee who refuses to return the property to the owner may be liable for conversion. — Also
termed involuntary deposit. See abandoned property, lost property, mislaid property under property. Cf.
constructive bailment. lucrative bailment. See bailment for hire. naked bailment. See gratuitous
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[Protestant’s] Goods for any job, Installer will arrange with the
[Protestant’s] store where the Order is originated unless requested
by the customer to leave such Goods. Installer will not install
Goods containing defects and will notify [Protestant] promptly of
any such defective Goods. Additionally, Installer will not be
authorized to use [Protestant’s] dumpsters to dispose of any waste
Goods and shall dispose of such Goods in compliance with all
applicable governmental law, rules, and regulations.

[Protestant] will tender, for acceptance by the Installer, the
Customer Contract which shall contain the specifications for the
job to be performed and the installation charge based on the
negotiated Schedule of Installer's Charges attached hereto as
Appendix A (the “Installer's Schedule”).®* The Installer'sinvoice,
(b) executed “Waivers of Lien”, (c) executed Installer's
Certification of Completion, (d) executed customer’s Certificate of
Completion, and (e) verification by [Protestant] that the Order has
been properly completed in accordance with the Customer
Contract and the provisions of this Contract. Installer will not be
paid by [Protestant] for any work not specified on the Customer
Contract unless agreed to in writing by [Protestant] in change order
or new Customer Contract.

In the event customer requests changes in or additions to the
specified work involving additional Goods or labor, or in the event
a change is necessitated as a result of a change in the condition of
the Premises from that stated in the Customer Contract, Installer
will notify [Protestant] immediately. In the event no change order
or new customer contract is executed by [Protestant’s|, Installer
may not perform such work. If Installer performs such work it will
be deemed a material breach of this Contract and Installer shall
assume full responsibility and liability for all such work and must
advise customer that said changes and/or additions, will not be
subject to [Protestant’'s|] guarantees. Further, al leads and
prospects for additional business resulting from or in any way
connected to any work or Orders tendered hereunder are the
property of [Protestant].

bailment. 2. The personal property delivered by the bailor to the bailee. [Cases: Bailment i==4.] 3. The
contract or legal relation resulting from such a delivery. [Cases: Bailment ¢=1.] 4. The act of posting bail
for a criminal defendant. 5. The documentation for the posting of bail for a criminal defendant. Black’s
Law Dictionary (9" ed. 2009), available at http://westlaw.com.

% 1d. Appendix A (the “Installers Schedule”) is not attached to Supplemental Exhibit C.
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In the event the full contract price under a Customer Contract is
not paid upon execution, Installer, upon request of [Protestant]
agrees to maintain a fidelity bond naming [Protestant] as an
obilgee with a company acceptable to [Protestant] and in an
amount approved by [Protestant]. (Emphasis added.)

4. During the Assessment Period, the Protestant’ s Installed Sales Policy was in pertinent
parts,® as follows, to-wit:

GENERAL DESCRIPTION. By thisinstalled sales
contract (the “Contract”), Customer agrees to
purchase and [Protestant] agrees to sell the goods
and/or materials (the “Goods’) and the services to
install same (the “Installment Services’) in or on the
above-identified Premises, for the stated total cash
price  (the “Price’) and according to the
specifications and other provisions of the Contract
documents, including (a) this Contract form, (b) the
Addendum, if and to the extent applicable, (c¢) and
any attached sketches, materias lists, floor plans,
and/or specification sheets.

INSTALLATION SERVICES. Customer
authorizes [Protestant] (a) to arrange for the
Installation Services to be performed by an
experienced Instaler (licensed when legally
required), (b) to issue a work order to the Installer
to perform the Installation Services, (C) to inspect
the Installer’ swork, and (d) to pay the Installer after
completion of the work and after receipt of a
certificate, signed and dated by Customer, that the
work has been satisfactorily completed (the
“Certificate of  Completion”). Customer
understands that [Protestant] will rely upon the
Certificate of Completion in paying the Installer for
the Installation Services.

GOODS. [Protestant] will arrange for delivery of
the Goods to the Premises. Any surplus materials
upon completion of the Installation Services shall
remain the property of [Protestant] and shal be
returned to [Protestant] by the Installer.

% See Stipulations 14 through 16. See also Exhibits 8, 9 through 11.
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PRICE. The Price owed by Customer to
[Protestant] covers the Goods, Installation Services,
and applicable taxes. The Price assumes sound
existing substructures, superstructure and points of
attachments. The price shall be increased by the
cost and reasonable profit to [Protestant] of having
to provide additional Goods and/or Installation
Services as a result of defective substructures,
superstructures, or points of attachments.

PAYMENT. Payment of the Price by Customer to
[Protestant] is due in full upon execution of the
Contract.

MANUFACTURER WARRANTY FOR
GOODS/[PROTESTANT'S] WARRANTY FOR
INSTALLATION SERVICES. Customer is
entitled to any warranty provided by a manufacturer
of the Goods sold under this Contract. The Installer
will provide Customer with any manufacturer
consumer warranty information accompanying the
Goods, and Customer may aso obtain such
information by contacting [Protestant]. [Protestant]
does not warrant the Goods. [Protestant] does
warrant that the Instalation Services will be
performed by the Installer in a good and
“workmanlike manner.” ... (Emphasisadded.)

From April 4, 2005 to July 1, 2007, and July 2, 2007 through October 31, 2007, there
were “revisions’ and/or “additions’ to various provisions, but it appears that the three (3)
“Installed Sales Policies’ in effect during the Assessment Period are substantially the same as set
out above. The “revisions’ and/or “additions’ appear to consist mostly of procedural changes
addressing how the Protestant handles and/or processes Installed Sales.*”

5. During the Assessment Period, Protestant regularly entered into written “Installation
Contracts’ with customers in Oklahoma.®

6. Once the customer agrees to the price and is ready to enter into an “Installation
Contract,” the customer typically executes the “Installation Contract” at the service station in

37 1d.

% 1d. See Stipulation of Facts 12 and 17. See also Exhibit 7 for Representative copies of
“Installation Contracts” used during the Assessment Period.
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the area of a Protestant’s store where the product is located. At the station, the Protestant’s
employee enters the specifics into its computer system, which then calculates the total amount
that Protestant will charge and collect from the customer. This information is then
entered/printed on the face of the “Installation Contract.”

7. At the checkout register, the cashier processes the sale and collects payment for the
Installation Contract using a cash register linked to Protestant’s computer system, which
retrieves the previously entered information relating to the Installation Contract.*’

8. After the customer pays the amount of the Installation Contract in full, Protestant
typically, if it hasin stock items to be installed, moves the materials identified in the Installation
Contract to the Installed Sales Bay for pick-up by the Installer.**

9. In some cases, the manufacturer may directly deliver the items pursuant to the
Installer’s direction. In either event, athough not prohibited by the Installation Contract, the
customer generally does not take the materials to be installed from the store.*?

10. Once the ingtallation is complete, the customer executes a Certificate of Completion,
which is part of the Itemized Installed Sales Contract.*® The Certificate of Completion contains
the following information, to-wit:

Customer Name Printed Store Number P.O. #
I, the buyer, hereby certify that the Contractors, or their assigned
sub-contractors, furnished al goods and/or services, that
instalation, repairs and alteration or improvements have been
completed as set-forth in our sales contract with [Protestant]
defined in the contract.

Date Buyer’s Signature Address

% 1d. See Stipulation 18. See also Exhibit 8.

0 See Stipulation 19. See also Supplemental Stipulations 2 and Exhibits A and B. “The receipts
typically itemizes the materials and labor.”

*1 See Stipulation 20.

“21d.

* See Stipulation 21. See also Exhibits 7 and 12.
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11. The Subcontractor (“Installer”) executes a Waiver of Lien and One Year Warranty,
which is aso part of the Itemized Installed Sales Contract,* and states as follows, in pertinent
part, to-wit:

I, the undersigned Contractor, having been employed by the
customer whose name appears on the reverse side, do hereby
certify that the work referred to on the reverse side has been
completed to the customer’s satisfaction. In consideration of the
receipt of one dollar and other good consideration and valuable
consideration, | hereby acknowledge receipt of PAYMENT IN
FULL, and hereby waive and relinquish al liens and all rights and
clams of lienswhich I, the undersigned, now have or may hereafter
have for labor or material furnished. I, the undersigned, certify
that all the work performed and materials furnished, if any, by any
other party or parties upon the order of the undersigned, has been
fully paid for. Further, | the undersigned, agree to cause the
prompt release of any mechanic’s lien which may be filed against
the premises referred to on the reverse side by any subcontractor,
laborer, mechanic or material supplier claming the fight to file
such alien through work related to this contract. | further agree to
hold harmless and indemnify the customer whose name appears on
the reverse side and/or [Protestant], from and against all costs and
expenses arising from or by reason of such lien or the release or
discharge of such liens.

12. All of the Installed Sales Contracts covered by the Assessment Period involved an
improvement to real property.*

CONCLUSIONSOF LAW
A. SALESTAX
1. The Tax Commission has promulgated rules as provided by law for the purpose of

compliance with the Oklahoma Administrative Procedures Act® and to facilitate the
administration, enforcement, and collection of taxes under the Oklahoma Sales Tax Code.*’

* See Exhibits 7 and 12. Some of the examples of Installed Sales Contract in Exhibit 7 omit the
language “I hereby acknowledge receipt of PAYMENT IN FULL.”

* See Procedural History herein at 5-6.

6 See Note 49, infra.

*" OKLA. STAT. tit. 68, §§ 1351 et seq. (West Supp. 2006). The Legislature amended the Sales Tax
Code numerous times during the Assessment Period, which spans November 1, 2004 through October
31, 2007. The portions of the Sales Tax Code cited hereinafter are from the 2006 Legislative Session,
unless otherwise noted herein. The language is the same, only the numbering changed through the 2006
Legislative Session. The amendments to the Sales Tax Code during the 2007 Legislative Session did not
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2. The rules promulgated pursuant to the Administrative Procedures Act are presumed
to be valid and binding on the persons they affect and have the force of law.*

3. The collection and remittance of sales tax is governed by the Oklahoma Sales Tax
Code (“Sales Tax Code’).*® The Sales Tax Code levies “upon al sales™ not otherwise

become effective until November 1, 2007, the day after the Assessment Period ended.
*8 OKLA. STAT. ANN. tit. 75, § 250 et seq. (West 2002).
9 See Note 48, supra.
%0 OKLA. STAT. tit. 68, § 1352(21)(a) (West Supp. 2006):

“Sale’ means the transfer of either title or possession of tangible personal
property for a vauable consideration regardless of the manner, method,
instrumentality, or device by which the transfer is accomplished in this state, or
other transactions as provided by this paragraph, including but not limited to:

a. the exchange, barter, lease, or rental of tangible personal property resulting
in the transfer of thetitle to or possession of the property,

b. the disposition for consumption or use in any business or by any person of
all goods, wares, merchandise, or property which has been purchased for
resale, manufacturing, or further processing,

See OKLA. ADMIN. CODE § 710:65-1-2 (June 11, 2005), states in pertinent parts, as follows, to-
wit:

“Retail sale’ means any sale, lease, or rental for any purpose other than for resale, sublease, or
subrent.
“Salestax” meansall applicable state, city and county sales tax.

“Sales value” means:

(E) Otherwise, “sales value’” means the larger of either the vendor’s cost at the
time the exempt purchase of goods was made, or the price at which it would be
sold to the vendor’ s best customer in the ordinary course of business.

See also OKLA. STAT. tit. 68, § 1352(22)(a) (West Supp. 2006):
“Salefor resd €’ means:

a. a sale of tangible personal property to any purchaser who is purchasing
tangible personal property for the purpose of reselling it within the geographical
limits of the United States of America or its territories or possessions, in the
norma course of business either in the form or condition in which it is
purchased or as an attachment to or integral part of other tangible personal

property,
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exempted . . . an excise tax of four and one-half percent (4.5%) of the gross receipts™ or gross
proceeds of each sale of . . . tangible personal property™. . . .” Oklahoma Statutes authorize

L OKLA. STAT. tit. 68, § 1352(11)(a) (West Supp. 2006):

() “Gross receipts’, “gross proceeds’ or “sales price” means the total amount
of consideration, including cash, credit, property and services, for which
personal property or services are sold, leased or rented, valued in money,
whether received in money or otherwise, without any deduction for the
following:

(1) the seller’ s cost of the property sold,
(2) the cost of materials used, labor or service cost,

(3) interest, losses, all costs of transportation to the seller, all
taxes imposed on the seller, and any other expense of the
seller,

(4) charges by the seller for any services necessary to
complete the sale, other than delivery and installation charges,

(5) delivery charges and installation charges, unless separately
stated on the invoice, billing or similar document given to the
purchaser, and

(6) credit for any trade-in.
%2 OKLA. STAT. tit. 68, § 1354(A)(1) and (A)(20) (West Supp. 2006):

A. There is hereby levied upon all sales, not otherwise exempted in the
Oklahoma Sales Tax Code, an excise tax of four and one-half percent
(4.5%) of the gross receipts or gross proceeds of each sale of the
following:

1. Tangible personal property, except
newspapers and periodicals;

20. Any taxable services and tangible personal property including
materials, supplies, and equipment sold to contractors for the
purpose of developing and improving real estate even though said
real estate is intended for resale as real property, hereby declared
to be sales to consumers or users, however, taxable materials,
supplies and equipment sold to contractors as provided by this
subsection which are purchased as a result of and subsequent to the
date of a contract entered into either prior to the effective date of any law
increasing the rate of sales tax imposed by this article, or entered into
prior to the effective date of an ordinance or other measure increasing
the sales tax levy of a political subdivision shall be subject to the rate of
sales tax applicable, as of the date such contract was entered into, to
sales of such materials, supplies and equipment if such purchases are
required in order to complete the contract. Such rate shall be applicable
to purchases made pursuant to the contract or any change order under
the contract until the contract or any change order has been completed,
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incorporated cities, towns, and counties to levy taxes as the Legislature may levy and collect
taxes for purposes of state government.>

4. "Vendor” means, any person making sales of tangible personal property or servicesin
this state, the gross receipts or gross proceeds from which are taxed by the Sales Tax Code.>

5. “Tangible persona property” (“TPP’) means personal property that can be seen,
weighed, measured, felt, or touched or that isin any other manner perceptible to the senses.
“TPP” includes electricity, water, gas, steam and prewritten computer software. This definition
shall be applicable only for purposes of the Sales Tax Code.™

accepted and the contractor has been discharged from any further
obligation under the contract or change order or until two (2) years from
the date on which the contract was entered into whichever occurs first.
The increased sales tax rate shall be applicable to all such purchases at
the time of sale and the contractor shall file a claim for refund before the
expiration of three (3) years after the date of contract completion or five
(5) years after the contract was entered into, whichever occurs earlier.
However, the Oklahoma Tax Commission shall prescribe rules and
regulations and shall provide procedures for the refund to a contractor of
sales taxes collected on purchases eligible for the lower sales tax rate
authorized by this subsection; (Emphasis added.)

%3 OKLA. STAT. tit. 68, § 1370 et seq. (West Supp. 2006) and OKLA. STAT. tit. 68, § 2701 (West
Supp. 2007).

> OKLA. STAT. tit. 68, § 1352(27)(a) (West Supp. 2006). See OKLA. STAT. tit. 68, § 1363(1) (West
2001):

For the purpose of this article, all vendors are classified into five groups:

1. Group One, vendors who are regularly and continuously engaged in a
business at an established place of business and make sales subject to
this article;

% See OKLA. STAT. tit. 68, § 1352(23) (West Supp. 2006) and Note 48, supra. See also OKLA.
ADMIN. CODE § 710:65-1-2 (June 25, 2004), which states as follows, to-wit:

“Tangible personal property” means personal property that can be
seen, weighed, measured, felt, or touched or that is in any other manner
perceptible to the senses. For purposes of the Oklahoma Sales Tax
Code, “tangible personal property” includes electricity, water, gas,
steam and prewritten computer software. [68 O.S. Supp. 2003, §
1352(23)] The term does not include real property, such as land and
buildings, tangible personal property that loses its identity when it
becomes an integral and inseparable part of the realty, or tangible
personal property which is removable only with substantial damage to
the premises. Property severed from real estate becomes tangible
personal property. “Tangible personal property” does not include
intangible personal property constituting mere rights of action and having
no intrinsic value, such as contracts, deeds, mortgages, stocks, bonds,
certificates of deposit, or uncancelled United States postage or revenue
stamps sold for postage or revenue purposes. [See: 68 O.S. § 1352; 68

23 of 46 OTC ORDER NO. 2015-02-26-13



NON-PRECEDENTIAL DECISION OKLAHOMA TAX COMMISSION

6. “Fixtures’ is statutorily defined as follows, to-wit:

A thing is deemed to be affixed to land when it is attached to it by roots, as
in the case of trees, vines or shrubs, or embedded in it, as in the case of
walls, or permanently resting upon it, asin the case of buildings, or
permanently attached to what is thus permanent, as by means of cement,
plaster, nails, bolts or screws.

0.S. § 1354; See Also: 60 O.S. §§ 7, 8] (Emphasis original.)

% OKLA. STAT. tit. 60, § 7 (West 2001). See OKLA. ADMIN. CODE § 710:65-19-107, which states as
follows, to-wit:

(a) The term “materials for the purpose of developing and improving
real property” as used in the Sales and Use Tax Codes, means all
tangible personal property, including any device or appliance used by
builders, contractors, or landowners in making improvements, additions,
alterations or repairs to real property in such a way that such tangible
personal property becomes identified with a part of realty.

(b) A device or appliance becomes a fixture and a part of the real
property to which it is connected when it is built into or is attached to a
structure in such a way that its removal would substantially damage or
deface such structure.

(c) Where the removal of the device or appliance would not substantially
damage or deface the structure to which it is connected the following
factors shall be considered:

(1) Actual connection with or attachment to real property.
To become a part of real property, the device or
appliance must have some physical connections such
as: by bolts, screws, nails, cement piping, or cable; by
contact, where by reason of great weight or bulk, no
additional attachment is required; by contact, where the
device or appliance is necessary to make complete or
usable something which is real property; by attachment
to another device or appliance which has become a part
of real property.

(2) Appropriateness to the use or purpose of the real
property to which connected. The use or purpose of the
device or appliance must become an element of the use
or purpose of the real property to which it is connected.

(d) This Section is not intended to apply to cook stoves, refrigerators,
dishwashers, washing machines, dryers, curtains, draperies, and
portable heaters, acquired for the personal use of householders or
tenants which may be removed without material damage to the

building in which they are used. [See 68 O.S. §1352]
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7. “Consumer” or “user” means a person’’ to whom a taxable sale of tangible personal
property®® is made or to whom a taxable service is furnished. “Consumer” or “user” includes all
contractors™ to whom a taxable sale of materials, supplies, equipment, or other tangible personal
property® is made or to whom a taxable service is furnished to be used or consumed in the
performance of any contract.”*

°" See OKLA. STAT. tit. 68, § 1352(17) (West Supp. 2006):

“Person” means any individual, company, partnership, joint venture, joint
agreement, association, mutual or otherwise, limited liability company,
corporation, estate, trust, business trust, receiver or trustee appointed by
any state or federal court or otherwise, syndicate, this state, any county,
city, municipality, school district, any other political subdivision of the
state, or any group or combination acting as a unit, in the plural or
singular number;

%8 See Note 56, supra.
% See Note 65, infra.

0 See Note 56, supra. See also OKLA. STAT. tit. 68 § 1352(5) (West Supp. 2006). See OKLA.
ADMIN. CODE § 710:65-1-2 (June 11, 2005):

“User” or “consumer” means a person to whom a taxable sale of
tangible personal property is made or for who a taxable service is
performed. (Emphasis added.)

OKLA. ADMIN. CODE § 710:65-1-7 (June 25, 2007), which states in pertinent parts:

“Consumer” or “user” means a person to whom a taxable sale of
tangible personal property is made or for whom a taxable service is
performed.

(2) Withdrawals from stock. If any business purchases tangible
personal property for resale, manufacturing or further processing and
that business withdraws tangible personal property, either from its
inventory or after such inventory has been manufactured or processed
for its own use or consumption, that business has made a taxable sale
and the value of the property withdrawn is taxable at its “sales value”,
as defined in OAC 710:65-1-2. The business withdrawing tangible
personal property from inventory should include the “sales value” of
such property in gross receipts or gross proceeds on its sales tax report
for the month the property was withdrawn. (Emphasis original.)

(3) Contractors. Contractors are consumers or users, and must pay
sales tax on all taxable services and tangible personal property, including
materials, supplies, and equipment, purchased to develop and improve
real property. Examples of contractors subject to this paragraph are:
painting contractors, road contractors, grading and excavating
contractors, electrical contractors, plumbing contractors, and other
persons engaged in a contractual arrangement to make improvements
on real property. A person working for a salary or wage is not
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8. “Contractor” means any person who performs any improvement upon real property
and who, as a necessary and incidental part of performing such improvement, incorporates
property®® belonging to or purchased® by the person into the rea property

tangible personal

being improved.®*

considered a contractor. The Sales Tax Code limits the ability
of contractors to make purchases exempt from sales tax

based on the exempt status of another entity to the following
situations: [See: 710:65-7-6 and 710:65-7-13] (Emphasis original.)

" See OkLA. ADMIN. CODE § 710:65-7-13 (June 25, 2007), which states in pertinent parts, as

follows, to-wit:

(@)

General rule. Contractors are defined by statute as consumer/users
and must pay sales tax on all taxable services and tangible personal
property, including materials, supplies, and equipment purchased to
develop, repair, alter, remodel, and improve real property.

Limited exceptions. A contractor may make purchases based upon
the exempt status of another entity only in the statutorily-limited
circumstances described in this paragraph. (The limited
circumstances outlined in (b) are not applicable to Issue No. 2. and
therefore been omitted herein.)

%2 See Note 56, supra.

% See Note 76, infra.

% OKLA. STAT. tit. 68, § 1352(6) (West Supp. 2006). See OKLA. STAT. tit. 68, § 1701 (West 2001):

As used in Sections 1701 through 1707 [Nonresident Contractors and
Subcontractors] of this title:

1.

“Contractor” includes all prime and general contractors,
subcontractors, independent contractors and persons engaged in
contract labor who through negotiations or competitive bidding enter
into contracts to furnish labor, materials or both and the required
equipment to perform the contract for a fixed price and who in pursuit
of independent business undertake a job in whole or in part retaining
substantial control of the method and manner of accomplishing the
desired result and means any person, firm, joint venture, partnership,
copartnership, association, corporation, or other organization

engaged in the business of the construction, alteration,
repairing, dismantling, or demolition of roads, bridges,
viaducts, sewers, water and gas mains, streets, disposal
plants, water filters, tanks, towers, airports, buildings,
dams, levees, canals, railways and rail facilities, oil and
gas wells, water wells, pipelines, refineries, industrial or
processing plants, chemical plants, power plants, electric
or telephone or any other type of energy or message
transmission lines or equipment, or any other type of
construction excluding family farm operations. The term
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9. Unless specifically exempt by statute, a contractor shall pay the sales or use tax as a
consumer on the purchase of all materials, supplies, tools and equipment, including rentals
thereof and al replacement parts used by him in fulfilling either a lump-sum contract, a cost-
plus contract, a time and material contract with an upset or guaranteed price which may not be
exceeded, or any other kind of construction contract for the development and/or improvement of
real property.®

contractor shall not include the state or any agency,
institution, or political subdivision of the state or any duly
constituted authority of a political subdivision;

2. “Resident contractor” means a contractor who maintains his principal
place of business in this state or a multistate employer who
maintains a permanent work force of three or more employees in this
state;

3. “Nonresident contractor” means a contractor who maintains his
principal place of business outside this state or a multistate employer
who does not maintain a permanent work force of three or more
employees in this state.

See also OKLA. ADMIN. CODE § 710:65-1-7(3) (June 11, 2005), which states in pertinent part, as
follows, to-wit:

Contractors are consumers or users, and must pay sales tax on all
taxable services and tangible personal property, including materials,
supplies, and equipment, purchased to develop and improve real
property. Examples of contractors subject to this paragraph are: painting
contractors, road contractors, grading and excavating contractors,
electrical contractors, plumbing contractors, and other persons engaged
in a contractual arrangement to make improvements on real property.

% OkLA. ADMIN. CODE § 710:65-19-55 (June 25, 1998):

Unless specifically exempt by statute, a contractor shall pay the sales or
use tax as a consumer on the purchase of all materials, supplies, tools
and equipment, including rentals thereof and all replacement parts used
by him in fulfilling either a lump-sum contract, a cost-plus contract, a time
and material contract with an upset or guaranteed price which may not
be exceeded, or any other kind of construction contract for the
development and/or improvement of real property. (Citations omitted.)

See OKLA. STAT. tit. 68, § 1354(20) (West Supp. 2006):

Any taxable services and tangible personal property
including materials, supplies, and equipment sold to
contractors for the purpose of developing and improving real
estate even though said real estate is intended for resale as
real property, hereby declared to be sales to consumers or
users, however, taxable materials, supplies and equipment
sold to contractors as provided by this subsection which are
purchased as a result of and subsequent to the date of a
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10. “Consideration” means and includes, but is not limited to:
(A)  Thepricearrived at between purchaser and vendor.®®

11. Theretail sale, excluding lease or rental, of a product shall be sourced,®’ as follows, to-
wit:
1. When the product is received by the purchaser at a business
location of the seller, the sale is sourced to that business location.

2. When the product is not received by the purchaser at a business
location of the seller, the sale is sourced to the location where
receipt by the purchaser, or the purchaser’s donee, designated as
such by the purchaser, occurs, including the location indicated by
instructions for delivery to the purchaser or donee, known to the
seller. ...

B. USE TAX

12. Theterm “purchase price” applies to the measure subject to the tax levied under Section
1402 of Title 68%® and has the same meaning as “gross receipts’ or “gross proceeds’ or “sales price”
as defined in Section 1352 of Title 68.%°

13. The term “purchase a retail” means and includes all purchases except purchases made
for the purpose of resale.™

14. The term “sad€” means and includes the transfer of either the title or possession for a
valuable consideration of tangible personal property, regardless of the manner, method,
instrumentality or device by which such transfer is accomplished. The term “sale” also includes the
exchange, barter, lease, or rental of tangible personal property where such exchange, barter, lease or
rental resultsin either the transfer of thetitle or the possession.”

contract entered into either prior to the effective date of any
law increasing the rate of sales tax imposed by this article,

See also OKLA. STAT. tit. 68, § 1356(10) (West Supp. 2006).
% OkLA. ADMIN. CODE § 710:65-1-2 (June 11, 2005).
67 OKLA. STAT. tit. 68, § 1354.27(A)(1) and (A)(2) (West Supp. 2006).
% OkLA. STAT. tit. 68, § 1402 (West 2001).
% OKLA. STAT. tit. 68, § 1401(3) (West Supp. 2006).
® OKLA. STAT. tit. 68, § 1401(5) (West Supp. 2006).

" OKLA. STAT. tit. 68, § 1401(6) (West Supp. 2006).

28 of 46 OTC ORDER NO. 2015-02-26-13



NON-PRECEDENTIAL DECISION OKLAHOMA TAX COMMISSION

15. The term “purchase” means and includes any method whereby a transferee’ receives’
from a transferor™ either the title or possession, for a valuable consideration, of tangible personal
property, regardless of the manner, method, instrumentality or device by which such transfer is
accomplished. The term “purchase” aso includes the exchange, barter, lease or rental of tangible
persona property where such exchange, barter, lease or rental resultsin either the transfer of thetitle
or the possession to the transferee.”

16. The term “use’” means and includes the exercise of any right or power over tangible
persona property incident to the ownership or possession of that property, except that it shall not
include the sale of that property in the regular course of business.”

17. The term “retailler” means every person engaged in the business of selling tangible
persona property for use within the meaning of the Use Tax Code;”’ provided, however, that when
in the opinion of the Tax Commission it is necessary for the efficient administration of thisarticle to
regard any salesmen, representatives, truckers, peddlers, or canvassers as the agents of the dedlers,
distributors, supervisors, employers, or persons under whom they operate or from whom they obtain
the tangible personal property sold by them, irrespective of whether they are making sales on their
own behalf or on behalf of such deadlers, distributors, supervisors, employers, or persons, the Tax
Commission may so regard them and may regard the dealers, distributors, supervisors, employers or
persons as retailers for purposes of this article.”®

2 «transferee.” One to whom property interest is conveyed. BLACK'S LAW DICTIONARY (9" ed.

2009), available at http://westlaw.com.

® OKLA. STAT. tit. 68, § 1354.27(E) (West Supp. 2006):
For the purposes of this section, the terms “receive” and “receipt” mean:
1. Taking possession of tangible personal property;
2. Making first use of services; or

3. Taking possession or making first use of digital goods, whichever
comes first.

The terms “receive” and “receipt” do not include possession by a
shipping company on behalf of the purchaser.

See Matter of Sales Tax Protest of LTV Energy Products Co., 1994 OK CIV APP 140, 883 P.2d
1287. The “point of sale” provision was deleted by 2004 Okla. Sess. Laws c. 5, § 64, emerg. eff. March 1,
2004.
™ «transferor.” (1875) One who conveys an interest in property. BLACK’S LAW DICTIONARY (9" ed.
2009), available at http://westlaw.com.

> OKLA. STAT. tit. 68, § 1401(7) (West Supp. 20086).
® OKLA. STAT. tit. 68, § 1401(8) (West Supp. 20086).
" OKLA. STAT. tit. 68, § 1401 et seq. (West 2001).

78 OKLA. STAT. tit. 68, § 1401(9) (West Supp. 2006).
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18. There is hereby levied and there shal be paid by every person storing, using, or
otherwise consuming within this state, tangible personal property purchased or brought into this
state, an excise tax on the storage, use, or other consumption in this state of such property at the rate
of four and one-half percent (4.5%) of the purchase price of such property. Said tax shall not be
levied on tangible persona property intended solely for use in other states, but which is stored in
Oklahoma pending shipment to such other states or which is temporarily retained in Oklahoma for
the purpose of fabrication, repair, testing, ateration, maintenance, or other service. The tax in such
instances shall be paid at the time of importation or storage of the property within the state and a
subsequent credit shall be taken by the taxpayer for the amount so paid upon remova of the
property from the state. Such tax is hereby levied and shall be paid in an amount equal to four and
one-half percent (4.5%) of the purchase price of such tangible personal property.”

19. The provisions of Oklahoma Use Tax Code (“Use Tax Code”)®° shall not apply:
In respect to the use of any article of tangible personal property
brought into the State of Oklahoma by a nonresident individual,

vigiting in this state, for his or her persona use or enjoyment, while
within the state;

In respect to the use of tangible persona property purchased for
resale before being used:®*

C. RULESAND STATUTORY INTERPRETATION

20. The rules and regulations of an administrative agency which implement the
provisions of a statute are valid unless they are beyond the scope of the statute, are in conflict
with the statute, or are unreasonable® Generally, it is presumed that administrative rules and
regulations are fair and reasonable and that the complaining party has the burden of proving the
contrary by competent and convincing evidence.®

21. The goa of any inquiry into the meaning of a legidative act is to ascertain and give
effect to the intent of the legidature. The law-making body is presumed to have expressed its intent
in a statute’ s language and to have intended what the text expresses. Hence, where a statute is plain
and unambiguous, it will not be subject to judicial construction, but will be given the effect its

" OKLA. STAT. tit. 68, § 1402 (West 2001).

8 See Note 78, supra.

8 OKLA. STAT. tit. 68, § 1404 (West Supp. 2006).

8 See Boydston v. State, 1954 OK 327, 277 P.2d 138.

8 See Toxic Waste Impact Group, Inc. v. Leavitt, 1988 OK 20, 755 P.2d 626. See also State ex
rel. Hart v. Parham, 1966 OK 9, 412 P.2d 142. (Citations omitted.)
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language dictates. Only where the intent cannot be ascertained from a statute’ s text, as occurs when
ambiguity or conflict (with other statutes) is shown to exist, may rules of statutory construction be
employed.

22. Thelegisature will not be presumed to have intended avain or absurd result.®

23. Tax statutes are penal in nature. Where there is reasonable doubt about the taxing
act’s meaning, all ambiguity must be resolved in favor of the taxpayer. Legidative intention
ascertained from a general consideration of the entire act must be given effect. Nonetheless,
courts cannot enlarge the taxing act’s ambit to make its provision's applicable to cases not
clearly within the Legislature’ s contemplation or to fill lacunae in the revenue law in a manner
that would distort the enactment’s plain language.®

24. Words used in any statute are to be understood in their ordinary sense, except when a
contrary intention plainly appears, and except also that the words hereinafter explained are to be
understood as thus explained.®’

25. Whenever the meaning of aword or phrase is defined in any statute, such definition is
applicable to the same word or phrase wherever it occurs, except where a contrary intention
plainly appears.®

26. In the absence of a contrary definition, regulatory words are to have the same
meaning as that attributed to them in ordinary and usual parlance.?®

D. MOTION FOR SUMMARY DISPOSITION

27. The Legidature vested the Oklahoma Tax Commission with jurisdiction over the
parties and subject matter of this proceeding.®

28. A party may file amotion for summary disposition on any or al issues on the ground
that there is no substantial controversy as to any material fact.™ The procedures for such motion
are asfollows:

8 Blitz U.S.A., Inc. v. Oklahoma Tax Com’n, 2003 OK 50, 75 P.3d 883. (Citations omitted).
% Strelecki v. Oklahoma Tax Com’n, 1993 OK 122, 872 P.2d 910. (Citations omitted.)

% Globe Life and Acc. Ins. Co. v. Oklahoma Tax Commission, 1996 OK 39, q{ 11-14, 913 P.2d
1322. (Citations omitted).

8 OKLA. STAT. tit. 25, § 1 (West 2001).
8 OKLA. STAT. tit. 25, § 2 (West 2001).
% See Note 85, supra.

% OKLA. ADMIN. CODE § 710:1-5-38.1 (July 11, 2013). OKLA. STAT. tit. 68, § 221(C) (West Supp.
2014).
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(1) The motion for summary disposition shall be accompanied by a concise
written statement of the material facts as to which the movant contends no
genuine issue exists and a statement of argument and authority demonstrating
that summary disposition of any or al issues should be granted. The moving
party shall verify the facts to which such party contends no genuine
controversy exists with affidavits and evidentiary materia attached to the
statement of material facts.

(2) If the protest has been set for hearing, the motion shall be served at least
twenty (20) days before the hearing date unless an applicable scheduling order
issued by the Administrative Law Judge establishes an earlier deadline. The
motion shall be served on al parties and filed with the Office of the
Administrative Law Judge.

(3) Any party opposing summary disposition of issues shall file with the
Administrative Law Judge within fifteen (15) days after service of the motion
a concise written statement of the material facts as to which a genuine issue
exists and the reasons for denying the motion. The adverse party shall attach
to the statement evidentiary material justifying the opposition to the motion,
but may incorporate by reference material attached to the papers of the
moving party. All material facts set forth in the statement of the movant
which are supported by acceptable evidentiary material shall be deemed
admitted for the purpose of summary disposition unless specifically
controverted by the statement of the adverse party which is supported by
acceptable evidentiary material.

(4) The affidavits that are filed by either party shall be made on personal
knowledge, shall show that the affiant is competent to testify as to the matters
stated therein, and shall set forth matters that would be admissible in evidence
at ahearing. A party challenging the admissibility of any evidentiary material
submitted by another party may raise the issue expressly by written objection
or motion to strike such material.

(5) If the taxpayer has requested a hearing, the Administrative Law Judge will
issue a notice to the parties scheduling the motion for a hearing limited to Oral
Argument. If the taxpayer has not requested a hearing, the Administrative
Law Judge will rule on the motion based on the submission of the parties,
including the motion, opposition to the motion, and attachments thereto.

(6) If the Administrative Law Judge finds that there is no substantial
controversy as to the material facts and that one of the parties is entitled to a
decision in its favor as a matter of law, the Judge will grant summary
disposition by issuing Findings of Fact, Conclusions of Law, and
Recommendations.  Such Findings of Fact, Conclusions of Law and
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Recommendations are subject to review by the Commission pursuant to OAC
710:1-5-10, 710:1-5-40 and 710:1-5-41. If a motion for summary disposition
is denied, the Administrative Law Judge will issue an order denying such
motion.

(7) If the Administrative Law Judge finds that there is no substantial
controversy as to certain facts or issues, the Judge may grant partial summary
disposition by issuing an order which specifies the facts or issues which are
not in controversy and directing that the action proceed for a determination of
the remaining facts or issues. If a hearing of factual issues is required,
evidentiary rulings in the context of the summary procedure shall be treated as
rulings in limine. Any ruling on partial summary disposition shall be
incorporated into the Findings of Fact, Conclusions of Law, and
Recommendations issued at the conclusion of the proceedings before the
Administrative Law Judge.

E. STANDARD OF REVIEW

29. An order that grants summary relief, in whole or part, disposes solely of law
questions.*?

30. Although a trial court in making a decision on whether summary judgment is
appropriate considers factual matters, the ultimate decision turns on purely legal determinations,
i.e. whether one party is entitled to judgment as a matter of law because there are no material
disputed factual questions.*®

31. Summary judgment should be granted only if it is perfectly clear that there is no
material fact at issue. For summary judgment to be appropriate, the trial court must not only find
there is no substantial controversy as to any material fact, but also that reasonable people could
not reach differing conclusions from the undisputed facts.**

32. A fact is material for purposes of summary judgment if proof of the fact would
establish or refute an essential element of a cause of action or a defense.®®

92 Ashikian v. Oklahoma Horse Racing Commission, 2008 OK 64, 188 P.3d 148. “Summary
process is a special pretrial procedural track pursued with the aid of acceptable probative substitutes; it is

a search for undisputed material facts which, sans forensic combat, may be utilized in the
judicial decision-making process.” Id. at §[ 6.

% Carmichael v. Beller, 1996 OK 48, 6, 914 P.2d 1051. (Citations omitted.)

 Fulton v. People Lease Corporation, 2010 OK CIV APP 84, § 52, 241 P.3d 255. (Citations
omitted.) See Winston v. Stewart & Elder, P.C., 2002 OK 68, q 10, 55 P.3d 1063. “If reasonable minds
might reach different conclusions when viewing the evidentiary materials (even those which are
undisputed), summary judgment is inappropriate.”

%|d. at 9. (Citations omitted.)
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PROTESTANT'SMOTION FOR SUMMARY DISPOSITION

On October 7, 2013, the Protestant filed its MSD, stating in pertinent part,” as follows,
to-wit:

Issue No. 2 involves the following discrete tax question:

What sales and use tax responsibility does [Protestant] have under
Oklahoma law with respect to customer transactions that involved
fixed-priced installations of tangible personal property that, once
installed, became affixed to and part of the customer’sreal estate.

The Protestant’s position, in pertinent part,®” is as follows, to-wit:

[Protestant], as contractor on such real property improvement
projects, was the final consumer of the construction materials used
in the installations. Simply stated, there were no sales of tangible
persona property to customers. Rather, the customer ultimately
received title to a completed improvement to real property.
Consequently, [Protestant] was responsible for self-assessing use
tax on the cost of the materials it consumed in performing the real
property improvement services.

% MSD at 1. See Procedural History herein. On November 22, 2011, the ALJ issued the Order
Bifurcating Proceedings issued in this case as follows, to-wit:

Whether and to what extent Protestant is acting as a “Contractor” under
Oklahoma law when it contracts to affix tangible personal property
owned by its customers?

71d. See Transcript at 9:

ATTORNEY 2: ... What we have here is Issue No. 2, which is a discreet
and simple straight forward question, which is what are the sales in —
sales and use tax obligations of [Protestant’s] when performing a home
improvement contract.

According to the law, as [Protestant] sees it, [Protestant] is, as the
contractor, the final user or consumer of the tangible personal property
that is incorporated into the customer’s home. The roof shingles... and it
is liable for self-assessing use tax on the materials that are consumed in
the course of performing the contract.
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DIVISION’'S RESPONSE
The Division responds, in pertinent part,” as follows, to-wit:

Protestant’ s argument that Protestant is a contractor in the installed
sales contracts, using property belonging to, or purchased by,
Protestant, is not supported by the stipulated facts and exhibits.
Specifically, the following facts and exhibits demonstrate that the
property included in the installed sales contract belongs to, or was
purchased by the customer, not Protestant:

1. The customer selects the products or
products; [sic]

2. Protestant, through its signage and
advertising, invites its customer to “Have
Your [insert product] Installed;

3. The terms and conditions of each installed
sales contract include, “By this installed
sales contract (the “Contract”). Customer
agrees to purchase and [Protestant] agrees to
sell the goods and/or materials (the
“Goods’) and the services to install same
(the “Installation Services’)...”
Additionally, certain of Protestant’s
installations services, such as indicated in
the “Entire House Carpet Installation”
require purchase of the product from
Protestant;

4, The installed sales contract separately states
materials and labor. The materia
component is the retail price of the
products to be installed. If more than one of
a certain product is being installed, such as
sguare feet of carpet or flooring, the material
component is the retail price of the product
multiplied by the quantity of the product.

5. The customer must pay the full amount of
the material and labor at the time the
contract is executed. The customer’s
receipt, which he receives after his contract

% Response at 7-8.
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is processed at a checkout counter, reflects
separate line items for (1) each item
included in materials, including quantity and
retail price for each item and (2) the labor
and its price;

6. Additional costs for materials not included
in the contract are at the expense of the
customer;

7. Employees of Protestant may purchase
gpecial order and stock merchandise at
employee price but do not receive employee
pricing on installed sales |abor; and

8. As evidenced by the installed ceiling fan
contract included in Exhibit 7, Protestant’s
customer is able to return an item not needed
for installation to Protestant for a refund.
(Emphasis original.)

PROTESTANT'SREPLY
The Protestant replies,*® as follows, to-wit:

The Division, however, has presented no evidence to demonstrate
that any of these recited facts are unique to [Protestant]. For
example, the Divison does not suggest that other Oklahoma
contractors do not also (i) alow their customers to select the types
of materials they want installed on their property; (ii) promote the
availability of their installation services with signage; or (iii)
calculate their fixed contract prices based on their best estimates of
the material and labor costs they anticipate incurring in performing
the home improvement. Likewise, the Division has failed to show
that other contractors do not also warrant only their installation
services, since the installed materials carry manufacturers
warranties. (Emphasisoriginal.)

% See Protestant’s Proposed Findings at 10.
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ARGUMENT
In support of its position, the Protestant states,'® as follow, to-wit:

What [Protestant] doesn’'t do isit doesn’t sell any tangible personal
property to the customers. They don’t take home with them loose
roof shingles or flooring installed floor, a remodeled bathroom,
And that is what [Protestant] is selling. They didn’'t take home
anything when they go through the course of entering into these
contracts.

Now, there's no dispute that every installation contract that is the
subject of this assessment involved a rea property improvement.
That was stipulated. You made a finding to that effect in your
November 1[%] letter ruling.*™

So the only issue that is before you on this matter is whether
[Protestant], when it is performing a home improvement contract,
isacontractor, as defined under Oklahomalaw. ...

In support of its position, the Division states,'%? as follows, to-wit:

Protestant is not a contractor under the definition of “contractor” in
the Sales Tax Code as Protestant is not instaling property
belonging to, or owned by Protestant. Under the application of the
rules cited above,'®® Protestant is a vendor of the products which

1% Transcript at 10. See Note 46, supra.

91 1d. The Protestant’s characterization of the November 1, 2013 letter is incorrect. The ALJ

issued a letter that confirmed the October 31, 2013 Teleconference with Counsel on the topics, as more
fully set therein. The Office of Administrative Law Judges does not issue “Letter Rulings.” See OKLA.
ADMIN. CODE § 710:1-3-73(e) (June 25, 2009).

'%2 See Response at 12. See also MSD at 1-2. The Protestant states, “The Division’s overarching
position is that a contractor that also happens to engage in retail sales must collect and remit sales taxes
when selling its contracting services. It argues that since [Protestant] was a ‘recognized retailer of
tangible personal property’ during the Assessment Period (See Division’s Response to [Protestant’s] First
Set of Interrogatories No. 11), it could not also have acted as a contractor when it entered into lump-sum
written contracts with customers to make real property improvements (the ‘Installation Contracts’).
Specifically, the Division seeks to bifurcate each real property improvement project performed by
[Protestant] during the Assessment Period into two separate, independent transactions — (1) a retail sale
of the construction materials to customers, and (2) a subsequent installation of those sold items. Thus,
according to the Division, [Protestant] should have collected and remitted sales tax on the retail value of
the tangible personal property used in each project.”

1% |d. See OKLA. ADMIN. CODE § 710:65-19-4 (June 25, 2004) (Alarm Systems), OKLA. ADMIN. CODE
§ 710:65-19-158 (Installation, alteration and special charges), OKLA. ADMIN. CODE § 710:65-19-159,
(Installation Charges), OKLA. ADMIN. CODE § 710:65-19-290 (Radio and television antennas and television
satellite dishes), OKLA. ADMIN. CODE § 710:19-367 (Water conditioning and water softeners).
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Protestant installs under an installed sales contract referred to by
Protestant as a*“lump sum contract.”

DISCUSSION

As pointed out by the Division,'™ “There is no Oklahoma decision clearly applicable to
this issue,” making this a case of first impression, which could potentially affect the way the
Protestant conducts business in the State of Oklahoma, and on a national basis.'® The resolution
of Issue No. Two could potentially affect every Vendor/Retailer’® in the State of Oklahoma,
who purchases their inventory exempt, as sales for resale,'>” makes retail sales'® of TPP,*® and
does “Installed Sales,” which are improvements to real property, similar to the Protestant.

1% Response at 9.

1% protestant’s Counsel advised that Issue No. Two has been taken to hearing in one (1) other
jurisdiction, that being the State of Indiana. Counsel indicated the hearing was held at the end of October
2013. See Note 46, supra.

1% See Notes 55 and 79, supra.

17 See Note 51, supra.

108
Id.

1% See Note 56, supra.

"9 MSD at 17. See also Protestant’s Proposed Findings at 16, which states, as follows, to-wit:

Jurisdictions that have addressed the existence of taxpayers functioning
both as a retailer and, in a separate capacity, as a contractor, treat such
taxpayers no differently than other contractors when performing
contracting activities. (See MICH. ADMIN. CODE r.205.71(5) (“Where a
contractor is not engaged exclusively in the contracting business but
makes sales of tangible property at retail to other contractors and
consumers, he shall... [pay] [u]se tax...on merchandise acquired for
resale and later consumed in contract operations.”); ILL. AMIN. CODE tit.,
86 § 130.2101(d)(4) (“If the construction contractor is a combination
contractor/retailer and did not pay tax when purchasing the floor
coverings and materials...the construction contractor incurs Retailer's
Occupation Tax based on his cost price.”)

MicH. ADMIN. CODE r.205.71(7) states, “A contractor purchasing tangible personal property for
affixation to realty where delivery is taken in Michigan is subject to sales or use tax on the purchase price
whether the improvement or construction of realty takes place within or without Michigan, except as noted
in subrule 2.”

MicH. ADMIN. CODE r. 205.71(2) states in pertinent part, as follows, to-wit:

Contractors are consumers of the materials used by them. All sales to or
purchases by contractors of tangible personal property are taxable, except when
affixed and made a structural part of real estate for a qualified exempt nonprofit
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The Division has agreed that the all of the Installed Sales Contracts covered by the
Assessment Period involved improvements to real property.™™ As stated by ATTORNEY 2
during Oral Argument, “So the only issue that is before you on this matter is whether
[Protestant], when it is performing a home improvement contract, is a contractor, as defined
under Oklahoma law.”**?

The Sales Tax Code™*® does not define “ Contractor-Retailer” or “ Retailer-Contractor.”
The Sales Tax Code does defines “Contractor” as “...any person'™ who performs any
improvement upon real property and who, as a necessary™*® and incidental**’ part of performing

hospital or a nonprofit housing entity qualified as exempt under the sales and
use tax acts. All materials consumed in the performance of such contracts and
not affixed and made a structural part of real property are taxable. Retailers
making exempt sales shall obtain the following exemption certificate: ...

The Protestant also cites 86 ILAC § 130.2101(d)(4) (Sellers of Floor Coverings), which
states, as follows, to-wit:

Construction contract situations. Construction _contractors who
permanently affix floor coverings to real estate under the terms of
construction contracts incur tax liability based on their cost price of the
floor covering and materials that they affix to real estate. In a
construction contract situation, the construction contractor does not incur
Retailers’ Occupation Tax liability on his gross receipts from sale.
Rather, the construction contractor incurs tax based on his cost price of
the floor covering and materials transferred to his customer under the
terms of the construction contract. (Emphasis added.)

See Note 55, supra.

" See Note 46, supra.

1z Transcript at 10.

3 See Note 48, supra.

"4 See 45 IAC 2.2-3-3. Retail merchant engaged in business in Indiana defined:

A retail merchant engaged in business in Indiana shall include:

(1) Any retail merchant engaged in selling at retail for
use, storage, or consumption in Indiana and maintain,
occupying, or using, permanently or temporarily, directly
or indirectly, or through a subsidiary, or agent, and
office, place of distribution, sales or sample room or
place, warehouse or storage place or other place of
business in Indiana.

"% See Note 58, supra.

"8 «“necessary” adjective \'ne-se- ser-é\ : so important that you must do it or have it : absolutely

needed: unable to be changed or avoided. MERRIAM-WEBSTER, available at http://www.merriam-
webster.com.

" 1d. “incidental” adjective \ in(t)-se-'den-t°I\: happening as a minor part or result of something
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such improvement, incorporates tangible personal property™®

person into the real property being improved.”**

belonging to or purchased by the

The Division states, “Protestant is not a contractor in its installed sales contracts during
the Assessment Period under the definition of “contractor” in the Sales Tax Code as Protestant
was not installing property belonging to, or owned by Protestant. Under the application of the
rules cited above, Protestant was the vendor of the products which Protestant installed under an
installed sales contract which has been referred to by Protestant asa ‘lump sum contract.’”*%°

As pointed out by Protestant, in pertinent part, “The Division, however, has presented no
evidence to demonstrate that any of the recited facts are unique to [Protestant].”*** Thereis no
dispute that the Protestant purchases its inventory exempt from sales tax, as sales for resale.'?
There is also no dispute that when the Protestant makes across the counter or “retail sales,” title
to the “ Tangible Personal Property” transfersto its customer.

By the terms of an Installed Sales Contract, title and possession of the TPP does not
transfer from the Protestant to its customer upon execution.’®® Once the Protestant and the
customer execute the Installed Sales Contract, the customer pays the “Lump Sum Contract”*?* in
full. Typically, the Protestant withdrawals the TPP from its inventory.’® If the TPP is simply
withdrawn from the Protestant’s inventory, the Protestant moves the TPP to the Installed Sales
Bay for pick-up by the Installer.’®® The Installer then takes the TPP to the location of the

else 1

a : being likely to ensue as a chance or minor consequence <social obligations incidental to the
job>

b : minor 1

2: occurring

8 See Note 56, supra.

"% See Notes 62 and 65, supra. See also Dolese Bros. Co. v. Andrecopulas, 1925 OK 171, 237 P.
844.
120 See Division’s Proposed Findings at 19. See also Note 103, supra.

121 See Note 100, supra.

122 See Division’s Proposed Findings at 13.

'2% See Stipulations 12 through 21. See also Supplemental Stipulations 2 through 4.

124 See Notes 65 through 66, supra.

'2% See Exhibit 2 to Protestant's MSD. “In some cases, the vendor may directly deliver the items
pursuant to the Subcontractor’s [Installer] direction. In either event, the customer typically does not take
possession from the store of any tangible personal property to be installed.”

26 1d. If the TPP has to be ordered, the TPP may be delivered to the Protestant's Installed Sales
Bay for pick-up by the Installer, delivered to the Installer, or to the location of the installation.
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installation (an improvement to real property) and once the installation is complete, the customer
executes a “ Certificate of Completion.”**

As defined in the Sales Tax Code, “Consumer” or “user” means a person to whom a
taxable sale of tangible personal property is made or to whom a taxable service is furnished.
“Consumer” or “user” includes all contractors to whom a taxable sale of materias, supplies,
equipment, or other tangible personal property is made or to whom a taxable service is furnished
to be used or consumed in the performance of any contract.*?®

The Protestant meets the definition of “Contractor,” as defined in the Sales Tax Code.
The Protestant is engaged in a contractual arrangement for the improvement of real property.*?

POINT OF SALE

During the Assessment Period, Protestant remitted Oklahoma state and local use tax to
the Tax Commission for the Installation Contracts, which are the subject of Issue No. Two, on
the Protestant’s cost of TPP/materials included in and consumed in the performance of the
Installation Contracts. Protestant accrued and remitted local use tax based on the location of the
store in which the customer executed the Installation Contract and/or from which the Protestant
withdrew the TPP/Materials from its inventory.™*® The Division assessed sales tax, sourcing***
the sale to the location of the material’s installation. The Division credited the Protestant for the
use tax remitted.

The Protestant states, “...as a contractor on real property improvement projects, it was
the final consumer of the construction materials used in the installations. Its position is that there
were no sales of TPP to customers in these transactions. Rather, the customers ultimately
received title to completed improvements to their real property. Consequently, [Protestant] was
responsible under Oklahoma law for self-assessing use tax on the cost of the TPP it consumed in
performing the real property improvement services on behalf of the customer.” 32

27 1d. “When [Protestant] performs its real property improvement services under an Installation
Contract, title to the installed tangible personal property does not transfer from [Protestant] to its customer
until after the materials are affixed to and become a part of the customer’s real property.”

'8 See Notes 58 through 62, supra. See also Harding v. Oklahoma Tax Commission, 1954 OK

258, 275 P.2d 264. “Contractors are users and consumers and not vendors of tangible personal property
used by them in carrying out the provisions of a lump sum construction contract.”

129 See Notes 65 through 66, supra.
%0 4. See also Notes 125 and 127, supra.
3" OkLA. ADMIN. CODE § 710:65-18-2 (June 25, 2004):
“Sourced” means the location for which local sales and use taxes are to be applied.

%2 See Protestant’s Proposed Findings at 7.
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The Division contends “...that the sales tax on Protestants [sic] sales of [TPP] should be
sourced to the location of the installation and not to the location of Protestant’s store where the
installation sales contract was entered.” %

The Streamlined Sales and Use Tax Administration Act (the “Act”),*** provides as
follows, to-wit:

A. Theretail sale, excluding lease or rental, of a product shall be
sourced, as follows, to-wit:

1. When the product is received by the purchaser
at a business location of the sdller, the sale is
sourced to that business |ocation.

2. When the product is not received by the
purchaser at a business location of the seller, the
sale is sourced to the location where receipt by the
purchaser, or the purchaser’s donee, designated as
such by the purchaser, occurs, including the
location indicated by instructions for delivery to the
purchaser or donee, known to the seller.
(Emphasis added.)
The language of the Streamlined Act is clear and unambiguous;**
sourced to the customer’ s address, where the TPP is delivered, if there has been a*“sale.
However, by statute, TPP “...does not include...tangible personal property that loses its
identity when it becomes an integral and inseparable part of the realty, or tangible personal
property which is removable only with substantial damage to the premises.”**’

the Act imposes tax
1136

The Tax Commission has previous held that “When the [protestant] withdraws the
materials from its inventory to fulfill the ‘contracted for services’ the materias lose the
protection of the resale exemption and are reportable by the [protestant] as ‘gross receipts.” The
‘point of sale’ for purposes of ‘withdrawals from inventory’ in this matter is the [protestant’s|
‘ANY TOWN Warehouse. "%

3% See Division’s Proposed Findings at 11.

%% OKLA. STAT. tit. 68, § 1354.14 et seq. (West 2006). See OKLA. STAT. tit. 68, § 1354.27(A)(1)
and (2) (West 2006).

%% See Note 85, supra.

% |d. See also Notes 51 through 52, supra.

%7 See Note 56, supra.

138 See OTC (Non-Precedential) Order No. 2007-06-05-03 (June 5, 2007), 2007 WL 2171485 (Okl. Tax
Com.). The Order is also available on the Tax Commission website at http://www.tax.ok.gov. The distinction
between a Commission Order designated as “ Precedential” or “Non-Precedential” has been blurred because all OTC
Orders resulting from cases heard by the Office of Administrative Law Judges are now published, not just
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As a “Contractor,” the Protestant is the finad “Consumer” or “User"** of the
“Materials’**° incorporated into the customer's real property, pursuant to the terms of the
Installed Sales Contract. If any business purchases TPP for resale and that business withdraws
TPP from its inventory, that business has made a taxable sale."*' The sourcing of the sale is the
location of the store where the sale occurred, at the Protestant’ s cost, not the retail price.

CONCLUSION

Based upon the record, reasonable minds would reach the same conclusion, that there is
no substantial controversy as to the material facts; the Protestant is entitled to a decision in its
favor, as a matter of law.

JURISDICTION TO DECIDE CONSTITUTIONAL ISSUE

The Supreme Court of Oklahoma held in Dow Jones,** “We agree with the Commission
that, as an administrative agency, it is powerless to strike down a statute for constitutional
repugnancy. Within the framework of Oklahoma's tripartite distribution of government powers,
the authority to invalidate an unconstitutional enactment resides solely in the judicial department.
Art. 7, § 1, Okl. Const.*® confers on administrative agencies only that quantum of ‘judicial

“Precedential” Orders. See OKLA. STAT. ANN. tit.68, § 221(G) (West Supp. 2009) and OKLA. STAT. ANN. tit. 75, §
302 (West 2002).

%% See Note 62, supra.

%% See Note 57, supra.

" See Note 61, supra.

%2 Dow Jones & Company, Inc. v. State ex rel. Oklahoma Tax Com’n, 1990 OK 6, 787 P.2d 843.
(Citations omitted).

3 OK Const. Art. 7, § 1, (West 2001) states as follows, to-wit:

The judicial power of this State shall be vested in the Senate, sitting as a
Court of Impeachment, a Supreme Court, the Court of Criminal Appeals,
the Court on the Judiciary, the State Industrial Court, the Court of Bank
Review, the Court of Tax Review, and such intermediate appellate courts
as may be provided by statute, District Courts, and such Boards,
Agencies and Commissions created by the Constitution or established by
statute as exercise adjudicative authority or render decisions in individual
proceedings. Provided that the Court of Criminal Appeals, the State
Industrial Court, the Court of Bank Review and the Court of Tax Review
and such Boards, Agencies and Commissions as have been established
by statute shall continue in effect, subject to the power of the Legislature
to change or abolish said Courts, Boards, Agencies, or Commissions.
Municipal Courts in cities or incorporated towns shall continue in effect
and shall be subject to creation, abolition or alteration by the Legislature
by general laws, but shall be limited in jurisdiction to criminal and traffic
proceedings arising out of infractions of the provisions of ordinances of
cities and towns or of duly adopted regulations authorized by such
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power’ which is necessary to support their exercise of adjudicative authority in individual
proceedings brought before them. The power assigned to boards and commissions is not
coextensive with that which is vested in the courts. Every statute is hence constitutionally valid
until acourt of competent jurisdiction declares otherwise.”

The Protestant asserts that the Division’s position denies the Protestant equal protection
of the law. The Protestant states, “ The Division now seeks, without statutory authority, to divide
Oklahoma contractors into two arbitrary categories — those that also make retail sales as opposed
to those that do not — and it seeks to impose different tax burdens on the two groups for engaging
in the exact same activity. There is nothing in the Oklahoma Tax Code that authorizes such a
discriminatory scheme. ...Indeed, there is no statutory caveat or exception to OKLA. STAT. ANN.
tit. 68, § 1352(7) that suggests that contractors who also sell merchandise at retail must be
classed differently and bear different tax burdens than other contractors making the same real
property improvements. Rather, the Division has unilaterally chosen to implement its own
aberrational enforcement policy against the [Protestant].”**

The Division responds, “Protestant asserts that the Division’s assessment violates equal
protection because it treats contractors differently. Here, Division assessed Protestant, not as a
contractor who installed property owned by Protestant, but as a vendor of tangible personal
property who installed property which Protestant sold to its customers under installed sales
contracts. Protestant has not cited even one example of a taxpayer who is similarly situated to
Protestant, but was taxed differently.”**

Equal protection clause does not forbid classification; it simply keeps governmental
decision matters from treating differently persons who are in al relevant respects aike.'*® A
State may divide different kinds of property into classes and assign to each class a different tax
burden so long as those divisions and burdens are reasonable.!*” States have large leeway in
making classifications and drawing lines which in their judgment produce reasonable systems of
taxation.**

The Sales Tax Code does not contain the definition of a “Contractor/Retailer” and/or
“Retailer/Contractor.” The Division is making a distinction, which is not supportable based
upon the conclusions reached herein.

ordinances.

' Protestant’s Proposed Findings at 20.

%% Division’s Proposed Findings at 21.
'%® See Nordlinger v.Hahn, 505 U.S. 1, 112 S.Ct. 2326.

" See Allegheny Pittsburgh Coal Co. v. County Com’n of Webster County, W. Va., 488 U.S. 336,
109 S.Ct. 633.

“® See Lehnhausen v. Lake Shore Auto Parts Co., 410 U.S. 356, 93 S.Ct. 1001. (Citations
omitted.)
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CONCLUSION

The Division’s distinction between Protestant and “ Contractor,” as defined by the Sales
Tax Code would be a violation of the equal protection clause if upheld, but based upon the
Conclusions reached herein, it is amoot point.

WAIVER OF PENALTY AND INTEREST

At the discretion of the Commission, the interest or pendty, or both, may be waived
provided the taxpayer can demondtrate that the failure to pay the tax when due is satisfactorily
explained, or that the failure resulted from a mistake by the taxpayer of either law or fact, or that the
taxpayer is unable to pay the interest or penalty due to insolvency. Requests for waiver or remission
must be made in writing and must include all pertinent facts to support the request.*°

The Petition for Redetermination (“Protest”) “...requests a complete waiver of all
penalties and interest.”**°

CONCLUSION

The ALJ does not have the authority to waive penalty and interest. The authority to
waive penalty and interest rests exclusively with the Commissioners or their designee,™" but
based upon the Conclusions reached herein, the request is moot.

RECOMMENDATIONS

It is the recommendation of the undersigned Administrative Law Judge, based upon the
facts and circumstances of this case that the Protestant’s MSD be granted, as more fully set forth
herein.

OKLAHOMA TAX COMMISSION

CAVEAT: This decision was NOT deemed precedential by the Commission. This means that
the legal conclusions are generaly applicable or are limited in time and/or effect. Non-
precedential decisions are not considered binding upon the Commission. Thus, similar issues
may be determined on a case-by-case basis.

NOTE: The distinction between a Commission Order designated as “Precedentia” or “Non-
Precedential” has been blurred because all OTC Orders resulting from cases heard by the Office
of Administrative Law Judges are now published, not just “Precedential” Orders. See OKLA.

9 OkLA. ADMIN. CODE § 710:65-3-1(m) (June 25, 2004). See also OKLA. STAT. tit. 68, § 217
(West 2001), and OKLA. STAT. tit. 68, §§ 1365, and 1405 (West Supp. 2006).

%0 See Stipulated Exhibit 4 at 20.

%1 OKLA. STAT. ANN. tit. 68, § 220 (West 2014).
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STAT. ANN. tit.68, 8§ 221(G) (West Supp. 2009) and OKLA. STAT. ANN. tit. 75, 8§ 302 (West
2002). See also OTC Orders 2009-06-23-02 and 2009-06-23-03 (June 23, 2009), which also
conclude the language of the Statute is “clear and unambiguous.”
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