NON-PRECEDENTIAL DECISION OKLAHOMA TAX COMMISSION

JURISDICTION: OKLAHOMA TAX COMMISSION
CITE: 2010-12-14-04 / NON-PRECEDENTIAL
ID: P-10-331-K

DATE: DECEMBER 14, 2010

DISPOSITION: DENIED

TAX TYPE: INCOME

APPEAL: NO APPEAL TAKEN

FINDINGS OF FACT AND CONCLUSIONSOF LAW

Protestants, PROTESTANT and SPOUSE appear pro se. The Compliance Division of the
Oklahoma Tax Commission (hereinafter "Division") is represented by OTC ATTORNEY, Assistant
Genera Counsdl, Office of the General Counsel, Oklahoma Tax Commission.

STATEMENT OF THE CASE

Protestants timely filed their 2007 and 2008 Oklahoma income tax returns. The Account
Maintenance Division of the Oklahoma Tax Commission in processing the 2008 return recal culated
Protestants retirement deduction, and by letter dated May 11, 2009, notified Protestants of the
adjustment and the reduction of the income tax refund claimed of $1,474.00 to an amount of
$1,341.00. Protestants do not dispute this adjustment. The Division audited the 2007 and 2008
returns and disallowed the federa civil service retirement deduction in excess of $10,000.00
claimed on each of the returns. Asaresult of the audit, the Division by letters dated April 21, 2010
and April 27, 2010, notified Protestants of the proposed adjustments and assessments of additional
income taxes for tax years 2007 and 2008, respectively. Protestants filed timely written protests to
the proposed assessments.

On May 26th and June 1st, 2010, the Divison referred the protests to the Office of the
Administrative Law Judges (“ALJ s Office”) for further proceedings pursuant to the Uniform Tax
Procedure Code’, the Rules of Practice and Procedure Before the Office of the Administrative Law
Judges® and the Oklahoma Income Tax Act®. The protests were docketed as Case No. P-10-331-K
and assigned to ALJ, Administrative Law Judge.*

A pre-hearing conference was scheduled for July 27, 2010, by Prehearing Conference
Notice issued June 22, 2010.° Pursuant to the conference, a hearing was scheduled for
September 14, 2010, by Notice of Hearing issued July 28, 2009.°

1 680.S.2001, § 201 et seq.

2 Rules 710:1-5-20 through 710:1-5-47 of the Oklahoma Administrative Code (“OAC”).
¥ 680.S.2001, § 2351 et seq., as amended.

4 OAC, 710:1-5-22(b).

> OAC, 710:1-5-28.

¢ OAC, 710:1-5-29.
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A closed hearing” was held as scheduled. PROTESTANT, Protestant was sworn and made
a statement concerning the basis of the protest. AUDITOR, Auditor testified with respect to the
records of the Division, the audit of Protestants 2007 and 2008 tax returns and the reason for the
adjustments. Divison’s Exhibits A through J were admitted into evidence. On September 15,
2010, the record was closed and the protest was submitted for decision.®

FINDINGSOF FACT

Upon review of the file and records, including the recording of the hearing, the pleadings of
the parties and the exhibits received into evidence, the undersigned finds:

1. Protestants timely filed their Oklahoma resident income tax returns for tax years 2007
and 2008. Exhibits A and F.

2. On the returns, Protestants deducted the entire taxable amount of the Federd civil
service retirement ($41,551.00 in 2007 and $42,559.00 in 2008)° received by PROTESTANT, as
follows:

a) For tax year 2007, $8,310.00 or twenty percent (20%) was deducted
pursuant to § 2358(E)(20)(a)™° as “civil service retirement in lieu of social
security”™ and the remainder ($33,240.00) pursuant to §2358(E)(9)* as
“ Oklahoma government or Federal civil service retirement” 3. Exhibit A.

b.) For tax year 2008, $2,003.00 was deducted pursuant to § 2358(E)(10)*
as socia security benefits subject to federa income tax; $17,203.00 or forty
percent (40%) pursuant to § 2358(E)(20)(b)* as “civil service retirement in lieu
of socia security” and the remainder ($25,535.00) pursuant to § 2358(E)(9) as
“ Oklahoma government or Federal civil service retirement”.*® Exhibit F.

3. For purposes of processing Protestants’ 2007 return, the Account Maintenance Division
of the Oklahoma Tax Commisson (“AMD”) requested by letter dated April 7, 2008, that
Protestants “furnish a complete copy of [their] federa return, including al schedules’. Protestants
complied with the AMD’ srequest in April, 2008. Exhibit B.

" Confidentiality wasinvoked. See, 68 O.S. Supp. 2009, § 205.
8 OAC, 710:1-5-39(a).

®  Amounts are rounded up or down for income tax purposes.

10 Added by Laws 2006, 2™ Ex.Sess., c. 44, § 21, eff. Jan. 1, 2007.

11 State of Oklahoma Resident Income Tax Return (Form 511), Schedule 511-A, Line 3.
12 Revised by Laws 2004, c. 322, § 14, eff. Dec. 1, 2004.

13 state of Oklahoma Resident Income Tax Return (Form 511), Schedule 511-A, Line 5.
¥ Added by Laws 1985, c. 307, § 1, emerg. eff. July 24, 1985.

5 See, note 10.

1 See, notes 11 and 13 for the quoted material.
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4. In processing Protestants 2008 return, AMD recalculated and reduced Protestants
retirement deduction from the amount reported of $42,558.00 to an amount of $40,127.00, and by
letter dated May 11, 2009, notified Protestants of the adjustment and the reduction of the income tax
refund claimed on the return of $1,474.00 to an amount of $1,341.00. Exhibits F and G.

5. Protestants did not dispute this adjustment to their 2008 return. Testimony of
PROTESTANT.

6. The Division audited Protestants 2007 and 2008 returns and disallowed the federd civil
service retirement deduction in excess of $10,000.00 claimed on Line 5 of Schedule 511-A to each
of thereturns. Testimony of AUDITOR.

7. Asaresult of the audit, the Division by letters dated April 21, 2010 and April 27, 2010,
notified Protestants of the proposed adjustments and assessments of additional income taxes against
them for tax years 2007 and 2008, respectively. Exhibits C and H.

8. Protestantstimely protested the proposed adjustments to their 2007 and 2008 income tax
returns. ExhibitsE and J.

9. The aggregate amount in controversy as set forth in the letters of April 21% and 27",
2010, is $2,650.82, inclusive of penalty and interest'’. Exhibits C and H. Protestants have paid the
principal amount of the tax. Memorandum Brief of Protestants filed September 7, 2010.

ISSUE AND CONTENTIONS

Two issues are presented for decision. The first issue is whether the Division is prohibited
by contract from adjusting the 2008 return and assessing additional income taxes against
Protestants. The second issue is whether the deduction of civil service retirement benefits received
by anindividual islimited to $10,000.00.

Protestants contend that the May 11, 2009 letter from AMD constitutes a contract which
they agreed to; and therefore, the Division is prohibited from further adjusting their 2008 return. In
support of this contention, Protestants argue that the Tax Commission reviewed their 2008 return
and except for the minor recalculation of the retirement deduction accepted the retirement deduction
as claimed on the return. Protestants further contend that the Division is ignoring the second part of
the language of the instructions to the returns which detail how to calculate the deduction. In
support of this contention, Protestants argue that all of their civil service retirement income was
included in their federal adjusted gross income and this amount is deductible pursuant to the
language of the instruction which provides: “but not to exceed the amount included in federal
adjusted grossincome”.

Y Interest was accrued through June 21, 2010 for tax year 2007 and through June 28, 2010 for tax year 2008.

See, Exhibits C and H.
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The Divison contends that the adjustment letter issued by AMD does not congtitute a
contract and that no statutory provision prevents the Division from conducting multiple audits of
taxpayer's returns.  The Division further contends that the statutory language of 8§ 2358(E)(9)
controls, and that under the terms of that section the deduction of civil service retirement is limited
to $10,000.00. The Division further contends that the instructions to the 2007 and 2008 income tax
returns accurately interpret the language of the controlling statute.

CONCLUSIONSOF LAW
WHEREFORE, premises considered, the undersigned concludes as a matter of law that:

1. Jurisdiction of the parties and subject matter of this action is vested in the Tax
Commission. 68 O.S. Supp. 2002, § 221(D).

2. “Taxation is an exclusively legidlative function that can be exercised only under
statutory authority and in the manner specified by statute.” State, ex rel. Oklahoma Tax
Commission v. Texaco Exploration & Production, Inc., 2005 OK 52, § 7, 131 P.3d 705, 707.
Accordingly, an individual’s liability for Oklahoma income tax is governed by the Oklahoma
Income Tax Act (“Act”)*2.

3. An income tax is imposed upon the Oklahoma taxable income of every resident or
nonresident individual. 68 O.S. 2001, § 2355(A). “Oklahoma taxable income” is defined to mean
“taxable income' as reported (or as would have been reported by the taxpayer had a return been
filed) to the federal government, and in the event of adjustments thereto by the federal government
as finaly ascertained under the Internal Revenue Code, adjusted further as hereinafter provided.”
68 O.S. 2001, § 2353(12).

4. The adjustments to the “taxable income” of an individua taxpayer to arrive at
“Oklahoma adjusted gross income” and “ Oklahoma taxable income”’ are mostly found in § 2358
of the Act. 68 O.S. 2001, 8§ 2358(A) and (E). Retirement benefits received by an individual
from the civil service of the United States are exempted from Oklahoma income tax by the
provisions of 8 2358(E)(9). For tax year 2006 and all subsequent tax years, the exemption is
limited to $10,000.00. 68 O.S. Supp. 2004, § 2358(E)(9)."

5. "Deductions [and credits against tax] are a matter of legidative grace rather than judicial
intervention.” Flint Resources Company v. Oklahoma Tax Commission, 1989 OK 9, 780 P.2d
665, 673. In order to be allowed, authority for the deduction or credit sought must be clearly
expressed. Home-State Royalty Corporation v. Weems, 1935 OK 1043, 175 Okla. 340, 52 P.2d 806
(1935). None may be alowed in absence of a statutory provision therefor. 1d. See, New Colonial
I ce Co. v. Helvering, 292 U.S. 435, 440, 54 S.Ct. 788, 78 L.Ed. 1348 (1934).

8 68 0.S. 2001, § 2351 et seq., as amended.
¥ See note 12.
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6. Protestants contend that all federa civil service retirement benefits included in Federal
adjusted gross income are exempt from Oklahoma taxable income, citing the instructions to the
Oklahomareturns. The particular instructions provide in pertinent part:

A3 Civil ServiceRetirement in Lieu of Social Security

Each individual may exclude 40% of their retirement benefits received from
the Civil Service Retirement System (CSRYS) including survivor benefits, paid in
lieu of Socia Security to the extent such benefits are included in the Federa
Adjusted GrossIncome. * * * The amount remaining will qualify for retirement
exclusion on Schedule 511-A, line 5.

A5 Oklahoma Government or Federal Civil Service Retirement

Each individua, may exclude their retirement benefits, up to $10,000.00, but
not to exceed the amount included in the Federal Adjusted Gross Income. * * *
For any individua who claimsthe exclusion for CSRS retirees on Schedule 511-
A, line 3, do not include on this line the amount you aready clamed on
Schedule 511-A, line 3.

7. Informa interpretations of a statute by an administrative agency are not entitled to
deference, but are of assistance in ascertaining the purpose, policy, and meaning of a statute. Laws
v. State ex rel. Oklahoma Dept. of Human Services, 2003 OK CIV APP 97, 81 P.3d 78, certiorari
denied. Where a gtatute isfound unambiguous, deferral to an administrative agency interpretationis
not required. City of Tulsa v. State ex rel. Public Employees Relations Board, 1998 OK 92, 967
P.2d 1214. Adminidrative construction of a statute will not override plain and unambiguous
statutory language. Keating v. Edmondson, 2001 OK 110, 37 P.3d 882; Neer v. State ex rel.
Oklahoma Tax Commission, 1999 OK 41, 982 P.2d 1071, corrected.

8. The language of § 2358(E)(9) is plain and unambiguous. The exemption of civil
service retirement benefits from Oklahoma taxable income is limited to $10,000.00 per
individual for tax years 2006 forward. The instructions to the Oklahoma returns cited by
Protestants are congruous with the framework of the Act.

9. Protestants argue that the May 11, 2009 letter from AMD constitutes a contract and that
the Division is prohibited from further adjusting their 2008 return. Protestants do not cite any
authority for this argument.

10. Where a report or return is filed, the Tax Commission is authorized to examine such
report or return and make such audit or investigation as it may deem necessary. 68 O.S. Supp.
2002, 8§ 221(A). If it isdetermined that the tax disclosed by such report or return is less than the tax
disclosed by the examination, the Tax Commission is required to propose the assessment of taxes or
additional taxes in writing and mail a copy of the proposed assessment to the taxpayer. 1d. “Any
assessment, correction or adjustment made as a result of an office audit shall be presumed to be the
result of an audit of the report or return only, and such office audit shall not be deemed a
verification of any item in the report or return unless the item shall have been made the subject of a
hearing before the Tax Commission, and the correctness and amount of such item determined at
such hearing; and such office audit shall not preclude the Tax Commission from subsequently
making further adjustment, correction or assessment as a result of a field audit of the books and
records of the taxpayer, wherever located, or upon disclosures from any source other than the
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return.” 68 O.S. Supp. 2002, § 221(B). The only limitation upon the Tax Commission’s authority
to audit a report or return and assess additional taxes is the three (3) year statute of limitations set
forth in § 223 of the Uniform Tax Procedure Code. 68 O.S. Supp. 2006, § 223.

11. The adjustment to Protestants 2008 return by AMD was nothing more than an office
audit of the return and did not constitute a verification of the civil service retirement benefits
exemption claimed on the return. See 68 O.S. Supp. 8 221(B). The provisions of § 223 are not
applicable to these proceedings.

12. Protestants protest to the proposed income tax assessments for tax years 2007 and 2008
should be denied.

DISPOSITION

WHEREFORE, based on the above and foregoing findings of fact and conclusions of law, it
is ORDERED that the protest of Protestants, PROTESTANT and SPOUSE be denied. It is further
ORDERED that the amount in controversy, inclusive of any accrued and accruing interest, be fixed
asthe deficiency due and owing.

OKLAHOMA TAX COMMISSION

CAVEAT: This decision was NOT deemed precedential by the Commission. This means that
the legal conclusions are generally applicable or are limited in time and/or effect. Non-
precedential decisions are not considered binding upon the Commission. Thus, similar issues
may be determined on a case-by-case basis.

NOTE: The distinction between a Commission Order designated as “Precedentia” or “Non-
Precedential” has been blurred because all OTC Orders resulting from cases heard by the Office
of Administrative Law Judges are now published, not just “Precedential” Orders. See OKLA.
STAT. ANN. tit.68, 8 221(G) (West Supp. 2009) and OKLA. STAT. ANN. tit. 75, 8 302 (West
2002). See also OTC Orders 2009-06-23-02 and 2009-06-23-03 (June 23, 2009), which also
conclude the language of the Statute is “clear and unambiguous.”
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