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JURISDICTION: OKLAHOMA TAX COMMISSION  
CITE: 2009-11-17-02 / NON-PRECEDENTIAL 
ID: P-09-095-K 
DATE: NOVEMBER 17, 2009 
DISPOSITION: DENIED 
TAX TYPE: ESTATE 
APPEAL: NO APPEAL TAKEN 
 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 
 
 The Estate of DECEDENT (hereinafter “Estate”) is represented by REPRESENTATIVE, 
Estate’s Personal Representative.  The Compliance Division of the Oklahoma Tax Commission 
(hereinafter "Division") is represented by OTC ATTORNEY, Assistant General Counsel, Office of 
the General Counsel, Oklahoma Tax Commission. 
 

STATEMENT OF THE CASE 
 
 Decedent died September 13, 2004, a resident of XYZ County, State of Oklahoma.  On 
April 13, 2009, the Oklahoma Estate Tax Return of the Estate was filed reporting a balance due of 
$63,011.67; inclusive of tax and interest, and remitting therewith $40,327.48, the tax reported due.  
The Division examined the return and adjusted the net taxable estate to include a “teachers death 
benefit” in the amount of $6,966.00 which had been omitted from the return, and by Notice and 
Order Assessing Tax dated May 15, 2009, assessed additional estate tax against the Estate in the 
amount of $905.59 and calculated the amount of interest due on the delinquent tax at $23,731.65.  A 
protest to the Order was received June 1, 2009, wherein all rights were reserved. 
 
 On June 4, 2009, the Division referred the protest to the Office of the Administrative Law 
Judges for further proceedings consistent with the Uniform Tax Procedure Code1, the Oklahoma 
Estate Tax Act2 and the Rules of Practice and Procedure before the Office of Administrative Law 
Judges3.  The case was docketed as Case No. P-09-095-K and assigned to ALJ, Administrative Law 
Judge.4 
 
 A pre-hearing conference was scheduled for July 30, 2009, by Prehearing Conference 
Notice issued on June 15, 2009.5  The Notice was returned – “refused”.  Because the Estate had 
reserved all rights, a hearing was scheduled of September 1, 2009, by Notice of Hearing issued 
August 4, 2009.6 
 

                                                 
   1   68 O.S. 2001, § 201 et seq. 

   2   68 O.S. 2001, § 801 et seq. 

   3   Rules 710:1-5-20 through 710:1-5-47 of the Oklahoma Administrative Code (OAC). 

   4   OAC, 710:1-5-22(b). 

   5   OAC, 710:1-5-28. 

   6   OAC, 710:1-5-28(c) and 710:1-5-29. 
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 The hearing was held as scheduled.  SUPERVISOR, Supervisor – Estate Tax Section of the 
Division testified with respect to records of the Division and the reasons for the assessment.  
Exhibits 1 through 4 were admitted into evidence.  Although the representative of the Estate refused 
the Notice of Hearing, a correspondence was filed in this cause on August 19, 2009, on behalf of the 
Estate.  Upon conclusion of the hearing, the record was closed and the protest to the Order 
Assessing Tax was submitted for decision.7 
 

FINDINGS OF FACT 
 
 Upon review of the file and records, including the recording of the hearing and the exhibits 
received into evidence, the undersigned finds: 
 
 1. Decedent died September 13, 2004, a resident of XYZ County, State of Oklahoma. 
Exhibit 1. 
 
 2. On April 13, 2009, the Oklahoma Estate Tax Return of the Estate was filed reporting a 
balance due of $63,011.67; inclusive of tax and interest, and remitting therewith $40,327.48, the tax 
reported due.  The amount of interest reported due ($22,684.19) was not remitted.8  Exhibit 2; 
testimony of SUPERVISOR. 
 
 3. The Division examined the return, adjusted the net taxable estate to include an “omitted 
teachers death benefit” in the amount of $6,966.00, and by Notice and Order Assessing Tax dated 
May 15, 2009, assessed additional estate tax in the amount of $905.59.  The amount of interest due 
was updated to an amount of $23,731.65.  Exhibit 3 
 
 4. By correspondence received June 1, 2009, the personal representative of the Estate 
protested the Order.  The protest, a “Non-negotiable Notice of Acceptance and Demand for Full 
Disclosure” does not set forth any factual or legal disputes with the Order.  Exhibit 4. 
 
 5. The amount in controversy is $905.59, excluding interest. 
 

CONCLUSIONS OF LAW 
 
 WHEREFORE, premises considered, the undersigned concludes as a matter of law: 
 
 1. Jurisdiction of the parties and subject matter of this proceeding is vested in the 
Oklahoma Tax Commission.  68 O.S. Supp. 2003, § 815(B). 
 

                                                 
   7   OAC, 710:1-5-39(a). 

   8   The protest file referred by the Division contains a second Oklahoma Estate Tax Return of the Estate.  The 
return is not file stamped.  Attached to the return is an undated (and not file stamped) letter from the return preparer. 
The letter requests “a waiver of the interest calculated because the executor/personal representative, * * * has had 
multiple problems beyond his control in finalizing the probate of the estate.”  It does not appear that the waiver 
request has been processed. 
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 2. The Oklahoma Estate Tax Act (“Act”)9 levies a tax “upon the transfer of the net 
estate of every decedent, whether in trust or otherwise, to persons * * * of property, real, 
personal, or mixed, whether tangible or intangible, or any interest therein or income therefrom, 
by will or the intestate laws of this state, * * * by deed, grant, bargain, sale, or gift made in 
contemplation of death of the grantor, * * * or intended to take effect in possession or enjoyment 
at or after such death”.  68 O.S. 2001, § 802.  An “estate tax” is an excise tax rather than a 
property tax and, unlike an inheritance tax, is a tax imposed on the privilege of transfer at death, 
rather than a tax on a beneficiary’s right to receive.  Ward v. Oklahoma Tax Commission, 1957 
OK 141, 322 P.2d 172; In re Bass’ Estate, 1947 OK 362, 200 Okla. 14, 190 P.2d 800. 
 
 3. “The value of the gross estate, used as a basis for a determination of the value of the 
net estate” includes “the proceeds of life insurance” * * * “[t]o the extent of the amount 
receivable directly, in trust, or as annuities by all other beneficiaries10, by virtue of policies taken 
out on the life of the decedent and in which, at the time of death, the decedent had the right, 
directly or indirectly, to change the beneficiary or to convert the policy to decedent’s own use, or 
in which the decedent possessed any other incidents of ownership, exercisable either alone or in 
conjunction with any other person”.11  68 O.S. Supp. 2003, § 807(A)(6)(a).  See, State ex rel. 
Oklahoma Tax Commission v. Hewett’s Estate, 1980 OK 192, 621 P.2d 542.  Life insurance 
policy proceeds are included in a decedent’s gross estate and are subject to estate tax, unless 
specifically exempted, notwithstanding whether the proceeds are included in a decedent’s 
probate estate.  Hewett’s Estate, supra at 545. 
 
 4. The tax levied by the Act accrues at the time of the transfer by the death of decedent 
or otherwise and is due and payable nine (9) months after the date of the death of the decedent.  
68 O.S. 2001, § 806(a).  All taxes bear interest at the rate of one and one-quarter percent (1¼%) 
per month from the date the same are delinquent.  Id.  The estate tax return of a decedent is due 
nine (9) months after the date of the death of decedent, unless the time has been extended by the 
Oklahoma Tax Commission.  68 O.S. Supp. 2003, § 815(A)(1). 
 
 5. In administrative proceedings, the burden of proof is on taxpayer to show in what 
respect the action or proposed action of the Tax Commission is incorrect.  OAC, 710:1-5-47.  See, 
Enterprise Management Consultants, Inc. v. State ex rel. Oklahoma Tax Commission, 1988 OK 
91, 768 P.2d 359.  If the taxpayer fails to prove a prima facie case, the protest may be denied solely 
upon the grounds of failure to prove sufficient facts which would entitle the taxpayer to the 
requested relief.  Id. 
 
 6. The Estate’s personal representative has neither asserted any cognizable factual errors 
nor presented any justiciable issues of law in respect to the Order Assessing Tax.  According, the 
protest should be denied. 
 

                                                 
   9   68 O.S. 2001, § 801 et seq. 

  10   68 O.S. 2001, § 807(A)(5) provides that “the total amount of the proceeds of insurance payable or accruing to 
the decedent’s estate” shall be included in decedent’s gross estate”.  (Emphasis added). 

  11   Teachers death benefits are deemed to be life insurance proceeds and not a death benefit.  See, 70 O.S. 2004, 
§ 17-105(12). 
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DISPOSITION 
 
 THEREFORE, based on the above and foregoing findings of fact and conclusions of law, it 
is ORDERED that the protest of the Estate of DECEDENT be denied. 
 

OKLAHOMA TAX COMMISSION 
 
CAVEAT: This decision was NOT deemed precedential by the Commission.  This means that 
the legal conclusions are generally applicable or are limited in time and/or effect.  Non-
precedential decisions are not considered binding upon the Commission.  Thus, similar issues 
may be determined on a case-by-case basis.   


