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JURISDICTION: OKLAHOMA TAX COMMISSION DECISION 
CITE: 2009-04-30-02 / NON-PRECEDENTIAL 
ID: P-08-029-K 
DATE: APRIL 30, 2009 
DISPOSITION: DENIED 
TAX TYPE: WITHHOLDING 
APPEAL: NO APPEAL TAKEN 
 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 
 
 Protestant, PROTESTANT appears pro se.1  The Compliance Division of the Oklahoma 
Tax Commission (hereinafter "Division") is represented by OTC ATTORNEY, Assistant General 
Counsel, Office of the General Counsel, Oklahoma Tax Commission. 
 

STATEMENT OF THE CASE 
 
 An income tax withholding audit of LLC d/b/a BUSINESS (“LLC”) for the four (4) month 
period the LLC failed to report and remit withholding taxes to the Tax Commission (October, 2006 
through January, 2007) was performed by the Division.  As a result of the audit, the Division by 
letter dated January 2, 2008, caused to be issued a proposed assessment of estimated withholding 
tax, interest and penalty against Protestant as a member of the LLC, and as an individual.  By letter 
dated January 31, 2008, Protestant timely protested the proposed assessment. 
 
 On March 19, 2008, the Division’s file was referred to the Office of the Administrative Law 
Judges (“ALJ’s Office”) for further proceedings consistent with the Uniform Tax Procedure Code2 
and the Rules of Practice and Procedure before the Oklahoma Tax Commission3.  The case was 
docketed as Case Nos. P-08-029-K and assigned to ALJ, Administrative Law Judge.4 
 
 A pre-hearing conference was scheduled for May 5, 2008, by Prehearing Conference Notice 
issued April 2, 2008.5  Due to a scheduling conflict, the pre-hearing conference was rescheduled for 
June 10, 2008.  Pursuant to the rescheduled pre-hearing conference, a status report was directed to 
be filed no later than August 11, 2008.6  As directed, a Status Report  was filed requesting additional 
time to review and respond to documentation Protestant had submitted to the Division.  The request 
was granted and the parties were directed to file an additional status report on or before August 26, 
2008.  On August 26, 2008, the parties advised that the dispute could not resolved and requested 
that a second pre-hearing conference be scheduled.  The second pre-hearing conference was 
scheduled for September 11, 2008, by Second Prehearing Conference Notice issued August 27, 
2008.  Pursuant to the second conference, a Prehearing Conference Order and Notice of Hearing 
was issued setting forth dates for the parties to exchange witness lists and documents, conduct 

                                                 
  1   PROTESTANT is an attorney.  He has practiced law since 1971. 
  2   68 O.S. 2001, § 201 et seq. 
  3   Rules 710:1-5-20 through 710:1-5-47 of the Oklahoma Administrative Code  (“OAC”). 
  4   OAC , 710:1-5-22(b). 
  5   OAC , 710:1-5-28(a). 
  6   OAC , 710:1-5-28(b). 
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discovery and file pre-trial briefs or position letters.7  The Order also scheduled the hearing for 
December 8, 2008.8 
 
 A closed hearing was held as scheduled.9  Protestant gave a statement about the organization 
of the LLC and his involvement.  MANAGER, Manager of Production for the LLC also testified 
regarding how the LLC was operated.  Protestant’s Exhibits A through C were admitted into 
evidence without objection.  The Division called two (2) witnesses: AUDITOR, Auditor who 
testified with respect to performing the audit; and SUPERVISOR, Audit Supervisor who testified in 
regard to the review of the audit, the issuance of the assessment and the records of the Secretary of 
State.  Division’s Exhibits A through C, D-1 and D-2, E and F, and G-1 through G-4 were admitted 
into evidence without objection.  Upon conclusion of the hearing, the record was closed and the 
protest was submitted for decision. 10 
 

FINDINGS OF FACT 
 
 Upon review of the files and records, including the tape recording of the hearing, the 
exhibits received into evidence and the pleadings of the parties, the undersigned finds: 
 
 1. The LLC was brought into existence under and by virtue of the laws of the STATE by 
Protestant and PARTNER in April, 2004.  Division’s Exhibit G-2.  PARTNER owned ninety-five 
percent (95%) of the LLC and Protestant owned the remaining five percent (5%).  Protestant’s legal 
services constituted his contribution to the LLC.  Protestant testified that he never received anything 
other than a salary from the LLC. 
 
 2. PARTNER was the majority member, manager member and tax matters partner of the 
LLC.11  Protestant’s Exhibit A.  Protestant admits that he was the general counsel and a minority 
member of the LLC from its inception until approximately September, 2006.  Protestant was 
responsible for keeping the LLC’s records up to date and the ordinary/everyday state required 
filings of the LLC.  Protestant testified that he was removed from these responsibilities in 2006 and 
CFO, the LLC’s chief financial officer took over these duties.  According to Protestant, PARTNER 
had total operational control of the LLC, including the finances, the operations and the management 
of the LLC and he was directed not to participate in the management or operations of the LLC. 
 
 3. The principal place of business of the LLC was at an industrial park located outside the 
city of CITY, Oklahoma.  The LLC customized horse trailers to include living quarters under sales 
tax permit number XXX.  The members of the LLC and their title as listed on the Business 
Registration Application of the LLC were Protestant; General Counsel and Managing Member, and 
PARTNER, Managing Member.  The Application was filed September 1, 2004, and executed by 
PARTNER.  Division’s Exhibit A.  Protestant worked out of an office located in the building 
occupied by the LLC from approximately March, 2005 to February, 2007. 
                                                 
  7   OAC , 710:1-5-28(b). 
  8   OAC , 710:1-5-29. 
  9   Protestant invoked his right to a confidential hearing.  See, 68 O.S. 2001, § 205. 
 10  OAC, 710:1-5-39(a). 
 11  The Tax Matters section of the Operating Agreement does not provide that the tax matters partner is responsible 
for withholding and remittance of taxes for the LLC.  See, Article IX. 
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 4. Protestant testified that in early 2006 he was told by PARTNER that the LLC was for 
PARTNER’S son, SON and that it would be transferred to SON when PARTNER believed he was 
ready to take over the business.  According to Protestant in mid-September, 2006, PARTNER 
informed him that the LLC was being transferred to SON.  Protestant stated that on said date he 
prepared the Assignment of Interest  at PARTNER’S request and a new Operating Agreement at the 
request of both PARTNER and SON.  Protestant submitted for consideration unsigned copies of the 
Assignment  and new Operating Agreement  which according to Protestant are accurate copies of the 
executed documents retrieved from his computer files.  Protestant’s Exhibits B and C.  The 
Assignment  and new Operating Agreement  are dated May 1, 2006.  According to Protestant, 
although the Assignment and new Operating Agreement  were prepared in September, 2006, he 
made them effective May 1, 2006, at PARTNER’S request. 
 
 5. The Operating Agreement of the LLC dated May 1, 2006, shows SON as the only 
member of the LLC, 100% owner of the company, the “Majority Member” and “Manager-
Member”, and the “Tax Matters Partner”.  Protestant’s Exhibit B. 
 
 6. The Assignment of Interest  shows PARTNER and Protestant assigned 100% ownership 
in the LLC to SON as of May 1, 2006.  Protestant’s Exhibit C. 
 
 7. Protestant identified and admitted that his signature appears on the 2006 and 2005 
Annual Certificates12 filed on behalf of the LLC with the Office of the Oklahoma Secretary of State.  
Division’s Exhibits G-3 and G-4, respectively.  The 2006 Certificate was received by the Secretary 
of State on August 4, 2006, and identifies Protestant as a Member or Manager of the LLC.  The 
2005 Certificate was received by the Secretary of State on October 20, 2006, and identifies 
Protestant as “Manager/Member” in his own handwriting.  According to Protestant, he doesn’t 
remember filing the certificates and can only assume that after SON took over the LLC, he caused 
the certificates to be filed.  SUPERVISOR testified that the certificates were filed because the status 
of the LLC was terminated for not filing them.  The status was terminated on March 14, 2006.  
Division’s Exhibit G-1.  She also stated that nothing on the 2005 Certificate shows when it was 
prepared. 
 
 8. Protestant testified that he doesn’t know who prepared the withholding tax reports for 
the LLC, but that the payroll checks were prepared by the accountant, CFO who performed all of 
the accounting work for the LLC.  MANAGER testified that either CFO or PERSON and 
occasionally SON signed his payroll checks and that to his knowledge Protestant never signed his 
payroll checks. 
 
 9. MANAGER testified that as early as January or February, 2006, SON told him that he 
(SON) was the owner of the company and that in July or August, 2006, SON told him that he 
(SON) was the sole owner of the company.  MANAGER further testified that in August or 
September, 2006, SON told him to pack up Protestant’s office and move his belongings out of the 
building because Protestant was not part of the company.  MANAGER agreed that the move of 
Protestant’s belongings was delayed. 
 
                                                 
 12  Filed in lieu of an annual franchise tax report.  See, 18 O.S. Supp. 2006, § 2055.2 and 68 O.S. 2001, § 1201. 
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 10. MANAGER testified that the LLC was closed on April 13, 2007, that it was making a 
profit at the time and that SON took all of the assets of the company.  He further testified that CFO 
left the company in November, 2006. 
 
 11. The estimated withholding tax assessed is based on the average monthly reported 
withholding of the LLC which included all months prior to and after the audit period.  Division’s 
Exhibit D-1 and the Testimony of AUDITOR.  AUDITOR testified that he attempted to obtain 
records from the LLC to conduct the audit, but no records were provided.  He also stated the 
members of the LLC were identified from the Business Registration of the LLC.  Division’s Exhibit 
B.  He further identified a withholding tax report of the LLC for the December, 2005 withholding 
period that was filed on January 15, 2006 and signed by Protestant as manager.  Division’s Exhibit 
C.  He finally testified that the audit work papers contain an entry error of five cents per month in 
favor of Protestant and that the true average monthly withholding of the LLC was $737.38 rather 
than the amount used of $737.33.  Division’s Exhibit D-2. 
 
 12. On January 2, 2008, the Division caused to be issued against Protestant, as a member of 
the LLC and as an individual, a proposed withholding tax assessment for the periods inclusive of 
October, 2006 through January, 2007, in the aggregate amount of $3,753.60, inclusive of estimated 
withholding tax of $2,949.32, interest accrued through February 29, 2008, of $509.36, and penalty 
of $294.92.  Division’s Exhibit E. 
 
 13. Protestant timely protested the proposed assessment by letter dated January 31, 2008.  
Division’s Exhibit F. 
 
 14. SUPERVISOR testified that after Protestant submitted the unsigned copy of the new 
Operating Agreement  as substantiation of his position, she checked the records of the Tax 
Commission and the Secretary of State to verify the transfer.  She stated that the LLC did not file a 
new Business Registration showing a change of ownership and the transfer was not documented 
with the Office of the Oklahoma Secretary of State.  She stated that the same federal identification 
number was used by the LLC both before and after the audit period.  She further stated that she 
checked all sources of records for an entity known as BUSINESS and that it used the LLC’s federal 
identification number. 

 

ISSUES AND CONTENTIONS 
 
 The issue presented for decision is whether Protestant sustained his burden of proving that 
he transferred his interest and was no longer a member of the LLC during the audit period. 
 
 Protestant contends that the assessment of the withholding taxes of the LLC against him as a 
member and as an individual is erroneous.  In support of this contention, Protestant argues that he 
was not an owner of the LLC during the audit period and was never responsible for the financial 
matters of the LLC. 
 
 The Division contends that Protestant’s protest to the proposed withholding tax assessment 
should be denied.  In support of this contention, the Division argues that Protestant was a member of 
the LLC and remained a member during the audit period, after he purportedly assigned his interest.  
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The Division further argues that Protestant failed to establish that the proposed withholding tax 
assessment is erroneous in any respect. 

 

CONCLUSIONS OF LAW 
 
 1. Jurisdiction of the parties and subject matter of this proceeding is vested in the 
Oklahoma Tax Commission.  68 O.S. Supp. 2002, § 221(D). 
 
 2. The term “employer” for purposes of the Withholding Tax Code13 “mean[s] any person 
(including any individual, * * * limited liability company or corporation) transacting business in or 
deriving any income from sources within the State of Oklahoma for whom an individual performs 
or performed any service, of whatever nature, as the employee of such person, except that if the 
person for whom the individual performs or performed the services does not have control of the 
payment of the wages for such services, the term ‘employer’ shall mean the person having control 
of the payment of such wages.”  68 O.S. 2001, § 2385.1(b). 
 
 3. “Every employer who fails to withhold or pay to the Tax Commission any sums herein 
required to be withheld or paid shall be personally and individually liable therefor to the State of 
Oklahoma.”  68 O.S. 2001, § 2385.3(D).  Section 2385.3(D) further provides in pertinent part, 
"[t]he term 'employer' as used in this subsection * * * includes an officer or employee of a 
corporation, manager or member of a limited liability company * * *, who as an officer or employee 
of a corporation, or manager or member of a limited liability company * * * is under a duty to act 
for a corporation, limited liability company * * * to withhold and remit withholding taxes * * *." 
 
 4. “When the Oklahoma Tax Commission files a proposed assessment against corporations 
or limited liability companies for unpaid * * *, withheld income taxes * * *, the Commission shall 
file such proposed assessments against the principal officers of the corporations or the managers or 
members personally liable for the tax."  68 O.S. 2001, § 253.  Section 253 further provides that:  
 

The principal officers of any corporation shall be liable for the payment of any 
tax as prescribed by this section if such officers were officers of the corporation 
during the period of time for which the assessment was made.  Managers or 
members of any limited liability company shall be liable for the payment of any 
tax as prescribed by this section if the managers or members were specified as 
responsible for withholding or collection and remittance of taxes during the 
period of time for which the assessment was made.  If no managers or members 
were specified to be responsible for the duty of withholding and remittance of 
taxes during the period of time for which the assessment was made, then all 
managers and members shall be liable. 

The liability of a principal officer for *  *  * withheld income tax *  * * shall be 
determined in accordance with the standards for determining liability for 
payment of federal withholding tax pursuant to the Internal Revenue Code of 
1986, as amended, or regulations promulgated pursuant to such section. 

                                                 
 13  68 O.S. 2001, § 2385.1 et seq. 
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(Footnote omitted). 
 
 5. "[I]n the case of a limited liability company, Section 253 looks only to the manager or 
member specified as responsible (or in the case no manager or member is specified all managers or 
members) and does not require a determination of the responsible person in accordance with the 
standards of determining liability for payment of federal withholding tax because that standard is 
limited to determining liability of a principal officer of a corporation."  Oklahoma Tax Commission 
Order No. 2001-07-10-027. 
 
 6. Every foreign limited liability company registered to do business in Oklahoma is 
required to file an annual certificate with the Office of the Secretary of State.  18 O.S. Supp. 2006, 
§ 2055.2(A).  The annual certificate is due on the anniversary date of the filing of the certificate of 
registration.  18 O.S. Supp. 2006, § 2055.2(B).  The Secretary of State is required to mail notice of 
the annual certificate at least sixty (60) days prior to the anniversary date.  18 O.S. Supp. 2006, 
§ 2055.2(C).  Any foreign limited liability company that neglects, refuses or fails to file the annual 
certificate within sixty (60) days after the due date ceases to be in good standing in Oklahoma.  
18 O.S. Supp. 2006, § 2055.2(D). 
 
 7. A proposed assessment is presumed correct and the taxpayer bears the burden of 
showing that it is incorrect, and in what respect.  OAC, 710:1-5-47.  See, Enterprise 
Management, 1988 OK 91, 768 P.2d 359.  The burden of proof and the burden of persuasion on 
each issue are borne by the taxpayer, the proponent of the issues. 
 
 In administrative proceedings, the burden of proof standard is “preponderance of evidence.” 
2 Am.Jur.2d Administrative Law § 357.  See, Oklahoma Tax Commission Order No. 91-10-17-061. 
“Preponderance of evidence” means “[e]vidence which is of greater weight or more convincing than 
the evidence offered in opposition to it; that is, evidence which as a whole shows the fact sought to 
be proved is more probable than not * * *evidence which is more credible and convincing to the 
mind * * *that which best accords with reason and probability.”  Black’s Law Dictionary 1064 (5th 
ed. 1979).  Each element of the claim must be supported by reliable, probative, and substantial 
evidence of sufficient quality and quantity as to show the existence of the facts supporting the claim 
are more probable than their nonexistence.  2 Am.Jur.2d Administrative Law § 357. 
 
 8. Here, the “employer” was the LLC.  No manager or member of the LLC was specified 
to be responsible for the duty of withholding and remittance of taxes in either any filings with the 
Tax Commission or the Operating Agreement of the LLC.  Accordingly, all managers and members 
of the LLC are liable for the assessed taxes if they were managers or members of the LLC during 
the period of time for which the assessment was made. 
 
 Protestant failed to sustain his burden of proving he was not a member of the LLC during 
the audit period.  The Assignment of Interest  and new Operating Agreement  of the LLC are 
unsigned and unverified.  Initially, Protestant maintained that he assigned his interest effective June, 
2006; however the Assignment and new Operating Agreement  reflect effective dates of May 1, 
2006.  Further, although the 2005 annual certificate does not reflect when it was prepared, it can be 
presumed it was prepared between August 4, 2006 and October 20, 2006, otherwise it would have 
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been filed with the 2006 certificate.  This is roughly the same time period MANAGER testified he 
was told SON was the sole owner of the LLC and to pack up and move Protestant’s belongings 
because Protestant was not part of the company. 
 
 9. Protestant’s protest to the proposed withholding tax assessment should be denied. 

 

DISPOSITION 
 
 Based on the above and foregoing findings of fact and conclusions of law, it is ORDERED 
that the protest of Protestant, PROTESTANT, be denied.  It is further ORDERED that the amount 
in controversy, inclusive of any additional accrued and accruing interest, be found due and owing by 
Protestant, PROTESTANT. 
 

OKLAHOMA TAX COMMISSION 
 
CAVEAT: This decision was NOT deemed precedential by the Commission.  This means that 
the legal conclusions are generally applicable or are limited in time and/or effect.  Non-
precedential decisions are not considered binding upon the Commission.  Thus, similar issues 
may be determined on a case-by-case basis.   


