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JURISDICTION: OKLAHOMA TAX COMMISSION DECISION 
CITE: 2008-05-20-02 / NON-PRECEDENTIAL 
ID: P-07-150-H 
DATE: MAY 20, 2008 
DISPOSITION: DENIED 
TAX TYPE: INCOME 
APPEAL: NO APPEAL TAKEN 
 

ORDER 
 
 The above matter comes on for entry of a final order of disposition by the Oklahoma Tax 
Commission.  Having reviewed the files and records herein, including the Findings of Fact, 
Conclusions of Law and Recommendations made and entered by the Administrative Law Judge 
on the 7th day of April, 2008, the Commission denies the Application of the Account 
Maintenance Division for an En Banc Hearing and makes the following Findings of Fact and 
Conclusions of Law and enters the following order. 

 
PROCEDURAL HISTORY 

 
On October 23, 2007, the protest file was received by office of the Administrative Law 

Judges of the Oklahoma Tax Commission for further proceedings consistent with the Uniform 
Tax Procedure Code1 and the Rules of Practice and Procedure Before the Oklahoma Tax 
Commission. 2  On October 24, 2007, a letter was mailed to the Protestants stating that this matter 
had been assigned to ALJ, Administrative Law Judge, and docketed as Case Number P-07-150-
H.  The letter also advised the Protestants that a Notice of Prehearing Conference would be sent 
by mail and enclosed a copy of the Rules of Practice and Procedure Before the Oklahoma Tax 
Commission.  On November 7, 2007, the Notice of Prehearing Conference was mailed to the last 
known address of the Protestants, setting the prehearing conference for December 6, 2007, at 
1:30 p.m.3  The prehearing conference was held as scheduled by telephone.  On December 7, 
2007, the parties were notified by letter that pursuant to the prehearing conference a status report 
was to be filed on or before January 7, 2007.  On January 7, 2007, the Status Report was filed by 
the Audit Division that the Protestants’ claim was without merit. 

 
On January 28, 2008, the parties were advised by letter that a “status teleconference” had 

been set for February 13, 2008, at 11:00 a.m.  The “status teleconference” was held as scheduled.  
The parties agreed that this matter could be submitted on briefs, without an oral hearing. 4 

 
On February 19, 2008, the parties were notified by mail, that by agreement of the parties, 

no hearing would be set and this matter would be submitted on simultaneous briefs due on or 
                                                 

1 OKLA. STAT. ANN. tit. 68, § 201 et seq. (West 2001). 
 

2 OKLA. ADMIN. CODE §§ 710:1-5-20 through 710:1-5-47. 
 
3 OKLA. STAT. ANN. tit. 68, § 208 (West 2001).  The notice was mailed to ADDRESS. 
 
4 OKLA. ADMIN. CODE § 710:1-5-38 (June 25, 1999). 
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before March 13, 2008, at which time the record would be closed and the case submitted for 
decision. 

 
On March 12, 2008, the Protestants’ Position Letter was filed, with attachment thereto.  

On March 14, 2008, the Division’s Position Statement was accepted as filed (being filed one (1) 
day out of time), with Exhibit A attached thereto.  On March 17, 2008, the record in this matter 
was closed and the case submitted for decision. 5 
 

FINDINGS OF FACT 
 
Upon review of the file and records, including the record of the proceedings, the exhibits 

received into evidence, the position letter and statement, the undersigned finds: 
 
1. The Protestants filed their 2006 Oklahoma Individual Income Tax Return (“2006 

Return”) as “Married filing joint return.”  The 2006 Return reflects Federal Adjusted Gross 
Income of $35,476.00, and six (6) dependents, with $6,000.00 in exemptions.  The 2006 Return 
reported income tax due of $212.00, after all credits for withholding ($615.00), sales tax relief 
credits ($240.00), and Oklahoma earned income credit ($30.00).6 
 

2. Attached to the 2006 Return to substantiate the $240.00 in sales tax relief credits was 
Protestants’ 2006 Oklahoma Form 538-S (“538-S”), Oklahoma Claim for Credit or Refund of 
Sales Tax.  On the 538-S the Protestants reported a “Total Gross Household Income” of 
$39,373.00.7 
 

3. Sometime after the filing of the 2006 Return, the Taxpayer Assistance Division of the 
Tax Commission notified Protestants that their 2006 Return had been examined and adjusted 
disallowing the sales tax relief credits claimed on the 2006 Return.  According to the Division, a 
copy of the “Adjustment Letter” is not in the file and, apparently, it is not accessible at this time.  
“The Protestants are on notice their claim was denied because they filed a protest.”  The sales tax 
credits were disallowed “because the ‘gross household income’, with dependents, exceeded the 
$50,000.00 limitation.”8 
 

4. On October 15, 2007, the Protestants faxed a letter dated August 1, 2007, to the Tax 
Policy Division of the Oklahoma Tax Commission, requesting a “letter ruling”9 on the denial of 

                                                 
5 OKLA. ADMIN. CODE § 710:1-5-39 (June 25, 1999). 
 
6 Division’s Exhibit A.  The copy of the 2006 Return does not contain any dates or Tax Commission date 

stamps.  There is also no indication in the record whether the tax balance due was remitted with the 2006 Return. 
 
7 Division’s Exhibit A. 
 
8 See Division’s Position Statement. 
 

9 See OKLA. ADMIN. CODE § 710:1-3-73 (e) (June 25, 1999). 
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the sales tax credits claimed on the 2006 Return.  The Tax Policy Division forwarded the letter, 
which was filed with the Administrative Law Judge’s Office on October 23, 2007.10 
 

5. The basis of the protest is that the Division’s interpretation of Section 5012 of 
Title 6811 is incorrect, in pertinent parts, as follows, to-wit: 
 

As with many laws this statute is broad and open to many interpretations. 
… 

All types of income are included in the “income section” lines 7 through 22 of 
Federal form 1040, including business income.  This is the family’s TOTAL 
income, taxable and non-taxable.  This is the amount that my social security is 
figured from (self employment tax).  This is also the income amount used by 
federal and state agencies to figure eligibility for most aide programs, 
including Sooner Care, Access Oklahoma, TANF, and OLAP.  Why would it 
not be used for Sales Tax Credit.12 

… 
I do not think this is what the legislature intended when they passed the Sales 
Tax Relief Act.  Self employed people/small business owners are being 
discriminated against. 

… 
 
6. The Protestants calculated their “Gross Household Income” on the 538-S13 as follows, 

to-wit: 
 
Husband: W-2 Wages $21,565.00 
Wife: Self-Employed Two (2) Schedule C’s Profit or Loss from Business 
 
First Schedule C: Newspaper Delivery 
Line (1) Gross Receipts or Sales $62,278.00 
Line (4) Cost of Goods Sold   42,038.00 
Line (7) Gross Income $20,240.00 
Minus 
Line (28) Total Expenses $  8,658.00 
Line (30) Expenses For Use of Home        78.00 
Line (31) Net Profit $11,504.00 $11,504.00 
 

                                                 
10 The court file contains a packet, which was forwarded by the Division as part of the protest file on this 

matter.  The Administrative Law Judge is taking judicial notice of the materials contained in the court file to 
complete the factual details and background of this matter.  OKLA. ADMIN. CODE § 710:1-5-36 (June 25, 1999). 

 
11 OKLA. STAT. ANN. tit. 68, § 5012 (West 2001). 
 
12 See Note 11.  The Administrative Law Judge is taking judicial notice of a copy of the protest letter 

contained in the court file. 
 
13 See Division’s Exhibit A. 
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Second Schedule C: Photography “PHOTO BUSINESS” 
Line (1) Gross Receipts or Sales $11,049.00 
Line (4) Cost of Goods Sold           0.00 
Line (7) Gross Income $11,049.00 
Minus 
Line (28) Total Expenses $  7,584.00 
Line (31) Net Profit $  3,465.00 $  3,465.00 
Line (22) Total Income  $36,534.00 
 
Minus One-half of Self-Employment Tax (   1,058.00) 
 Federal Adjusted Gross Income  $35,476.00 
 
Line (1) 538-S $35,476.00 
Line (3) Total of all dependents income  3,162.00 
Line (9) 2005 Earned Income Tax Credit 735.00 
Line (14) “Total Gross Household Income” $39,373.00 
 

CONCLUSIONS OF LAW 
 

1. The Oklahoma Tax Commission is vested with jurisdiction over the parties and 
subject matter of this proceeding.14 
 

2. The eligibility requirements and claim procedures for obtaining the refundable 
income tax credit are governed by the “Sales Tax Relief Act” (the Act”).15  For the calendar 
years following 2000, 2001, and 2005, an individual who is a resident of and is domiciled in this 
state during the entire calendar year for which the filing is made, may file a claim for sales tax 
relief if the gross household income for such year does not exceed the following amounts, to-wit: 
 

For an individual claiming one or more allowable personal exemptions other 
than the allowable personal exemption for that individual … Fifty Thousand 
Dollars ($50,000.00).16 

 
3. For purposes of the act “Gross Household Income” means the gross amount of 

income of every type, regardless of the source, received by all persons occupying the same 
household, whether such income was taxable or nontaxable for federal or state income tax 
purposes, including pensions, annuities, federal social security, unemployment payments, 
veterans’ disability compensation, public assistance payments, alimony, support money, 

                                                 
14 OKLA. STAT. ANN. tit. 68, § 5015 (West 2001). 
 
From the record, it is impossible to determine the date the “adjustment letter” was mailed and whether the 

protest was timely filed.  The Division is not contesting the timeliness of the protest. 
 

15 OKLA. STAT. ANN. tit. 68, §§ 5010 to 5016 (West Supp. 2001). 
 

16 OKLA. STAT. tit. 68, § 5011(C)(2) (West Supp. 2004). 
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worker’s compensation, loss-of-time insurance payments, capital gains and any other type of 
income received; and excluding gifts.17 
 

4. If eligible, the individual is entitled to claim an amount of Forty Dollars ($40.00) for 
each “allowable personal exemption” as a direct credit against income taxes owed by such 
claimant to the State of Oklahoma,18 or as a refund of such amount, or any balance thereof “[i]n 
all cases where claimants have no income tax liability or where the sales tax relief…exceeds the 
claimant’s income tax liability.”19 
 

5. “Tax exemption, deductions, and credits depend entirely on legislative grace and are 
strictly construed against the exemption, deduction or credit.”20 
 

6. Legislative intent controls statutory interpretation. 21  Intent is ascertained from the 
whole act, in light of its general purpose and objective considering relevant provisions together 
to give full force and effect to each. 22  The Court presumes that the Legislature expressed its 
intent and that it intended what is expressed.23 
 

7. Statutes are interpreted to attain that purpose and end championing the broad public 
policy purposes underlying them.24  Only where the legislative intent cannot be ascertained from 
the statutory language, i.e., in cases of ambiguity or conflict, are rules of statutory construction 
employed.25  However, where the statutory language is ambiguous or uncertain, a construction is  
applied to avoid absurdities.26  Statutory construction presents a question of law. 27 
 

8. In all proceedings before the Tax Commission, the taxpayer has the burden of proof.28  
A proposed assessment is presumed correct and the taxpayer bears the burden of showing that it 
is incorrect and in what respects.29 

                                                 
17 OKLA. STAT. ANN. tit. 68, § 5012 (West 2001). 
 

18 OKLA. STAT. ANN. tit. 68, § 5013(A) (West Supp. 2008). 
 
19 See Note 19. 
 
20 TPQ Inv. Corp. v. State ex rel. Oklahoma Tax Com’n , 1998 OK 13, 954 P.2d 139  See Oklahoma Fixture 

Company v. Oklahoma Tax Commission, 1998 OK CIV APP 106, 966 P.2d 206. 
 

21 World Publishing v. Miller, 2001 OK 49, ¶7, 32 P.3d 829. 
 

22 Id. at ¶7. 
 

23 Id. at ¶7. 
 

24 Id. at ¶7. 
 
25 Id. at ¶7. 
 
26 Id. at ¶7. 
 

27 Blitz U.S.A., Inc. v. Oklahoma Tax Com’n , 2003 OK 50, 75 P.3d 883. 
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DISCUSSION 

 
The Protestants assert that the Division is misinterpreting the Act by “…including 

business expenses as part of our gross income,”30 in pertinent parts as follows, to-wit: 
 

Federal Schedule C is used to calculate the individual’s income from 
operating a business.  The business’s gross income is not the same as the 
individual’s gross income.  A sole proprietor’s gross income is the business’s 
net profit or loss, as listed on form 1040 under income.  (please see federal 
publication 334) 

 
The Sales Tax Relief Act was passed to reduce the burden of sales tax on 

lower income individuals and families.  Our family falls into that category 
under federal and state guidelines.  The fact that I am self-employed, and not a 
salaried employee should not effect how the credit is computed.  (Emphasis 
added.) 

 
The Protestant seeks an interpretation of the definition of gross household income which 

does not include all income received by a person who is a sole proprietor of a business which 
reports its business income and expense on a Schedule C as part of its federal income tax return. 
The protestant seeks an interpretation which allows her to deduct her business expenses reported 
on Part II of her Schedule C when calculating her “gross household income” for purposes of the 
Sales Tax Relief Act.  She would like to use the number reported as “business income” on line 
12 of the 1040. This number is taken from line 32 of the schedule C, where it is described as the 
business’s “net profit or (loss).”   This number is arrived at by subtracting a number of items 
from the figure reported for “gross receipts or sales.”  The statutory definition of gross household 
income does not provide for any subtractions or deductions from items of income received.  

 
                                                                                                                                                             

28 OKLA. ADMIN. CODE § 710:1-5-47 (June 25, 1999): 
 

In all administrative proceedings, unless otherwise provided by law, the burden of proof 
shall be upon the protestant to show in what respect the action or proposed action of the Tax 
Commission is incorrect.  If, upon hearing, the protestant fails to prove a prima facie case, the 
Administrative Law Judge may recommend that the Commission deny the protest solely upon 
the grounds of failure to prove sufficient facts which would entitle the protestant to the 
requested relief. 

 
OKLA. ADMIN. CODE § 710:1-5-77(b) (June 25, 1999), provides in pertinent part: 
 

. . . “preponderance of the evidence” means the evidence which is of greater weight or more 
convincing than the evidence which is offered in opposition to it; evidence which as a whole 
shows that the fact sought to be proved is more probable than not. 

 
29 See Enterprise Management Consultants, Inc. v. State ex re.l Oklahoma Tax Com’n , 1988 OK 91, 768 

P.2d 359. 
 

30 See Protestants’ Position Letter filed March 12, 2008. 
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Statutory interpretation is a question of law.  
 

¶13 To ascertain intent, the Court looks to the language of the pertinent 
statute(s) and presumes the legislative body intends what it expresses. Where 
a statute's language is plain and unambiguous, and the meaning clear and 
unmistakable, no justification exists for the use of interpretative devices to 
fabricate a different meaning. Terms in a statute are given their plain and 
ordinary meaning, except when a contrary intention plainly appears, and the 
words of a statute should generally be assumed to be used by the law-making 
body as having the same meaning as that attributed in ordinary and usual 
parlance. Quoting Neer v. Oklahoma Tax Comm'n, 1999 OK 41, ¶¶ 15-16, 982 
P.2d 1071, 1078.31 

 
Although a construction of the statute which allows for the deduction of business 

expenses might be consistent with the aims and purposes of the sales tax relief act, we do not 
find the statutory language to be ambiguous, nor does the language used in the statute allow for 
such a construction.  

 
 Protestant’s protest is denied. 
 
 SO ORDERED May 20, 2008. 

 
OKLAHOMA TAX COMMISSION 

  
CAVEAT: This decision was NOT deemed precedential by the Commission.  This means that 
the legal conclusions are generally applicable or are limited in time and/or effect.  Non-
precedential decisions are not considered binding upon the Commission.  Thus, similar issues 
may be determined on a case-by-case basis. 

                                                 
31 First United Bank and Trust Co., Pauls Valley v. Wiley, 2008 OK CIV APP 39 


