NON-PRECEDENTIAL DECISION OKLAHOMA TAX COMMISSION

JURISDICTION: OKLAHOMA TAX COMMISSION - DECISION
CITE: 2008-02-21-02 / NON-PRECEDENTIAL

ID: P-07-022-H

DATE: FEBRUARY 21, 2008

DISPOSITION: SUSTAINED IN PART / DENIED IN PART
TAX TYPE: SALES

APPEAL: NO APPEAL TAKEN

FINDINGS OF FACT AND CONCLUSIONS OF LAW

COMPANY and PRESIDENT, as President and as an individual, (collectively the
“Protestant”) appear by and through attorneys ATTORNEY 1 and ATTORNEY 2, LAW FIRM.
The Field Audit Section of the Compliance Division f/k/a Audit Divison (“Division”),
Oklahoma Tax Commission, appears by and through OTC ATTORNEY 1, First Deputy General
Counsel, and OTC ATTORNEY 2, Assistant Genera Counsel, Office of General Counsel,
Oklahoma Tax Commission.

PROCEDURAL HISTORY

On March 14, 2007, the protest file was received by this office for further proceedings
consistent with the Uniform Tax Procedure Code® and the Rules of Practice and Procedure
Before the Oklahoma Tax Commission.? On February 12, 2007, a letter was mailed to the
Protestant stating that this matter had been assigned to ALJ, Administrative Law Judge, and
docketed as Case Number R07-022-H. The letter also advised the Protestant that a Notice of
Prehearing Conference would be sent by mail and enclosed a copy of the Rules of Practice and
Procedure Before the Oklahoma Tax Commission. On March 1, 2007, the Notice of Prehearing
Conference was mailed to counsel, setting the prehearing conference for March 26, 2007, at
9:30 am.

On March 14, 2007, the Division filed a Request for Prehearing Conference Continuance.
The Protestant agreed to the request. On March 19, 2007, the Notice of Prehearing Conference
was mailed to counsel, striking the prehearing conference set for March 26, 2007, at 9:30 am.
and rescheduling the prehearing conference for April 17, 2007, at 1:30 p.m.

On April 17, 2007, at 1:30 p.m. the prehearing conference was held as scheduled. On
May 3, 2007, as per the prehearing conference, counsel filed a “proposed” Scheduling Order.
On May 4, 2007, the Scheduling Order was mailed to counsel, setting this matter for hearing on
August 22, 2007, at 9:30 am., with position letters or briefs due on or before August 15, 2007.

On May 14, 2007, the Audit Division’s Notice of Revision (1¥ Revision) was filed, with
copies of the audit work papers attached thereto. On May 25, 2007, the Preliminary Witness and

L OKLA. STAT. ANN. tit. 68, § 201 et seq. (West 2001).

2 OKLA. ADMIN. CODE §§ 710:1-5-20 through 710:1-5-47.
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NON-PRECEDENTIAL DECISION OKLAHOMA TAX COMMISSION

Exhibit List of the Protestant and the Division were filed. On July 13, 2007, the Amended
Preliminary Witness and Exhibit List of the Protestant was filed.

On July 19, 2007, the Protestant filed a Combined Motion to (a) Authorize Telephonic
Deposition, (b) Admit Telephonic Deposition at Hearing, and (c¢) Extend the Discovery
Deadline. On July 25, 2007, the Division filed a Notice of Sales Tax Assessment Revision
(2" Revision), with a copy of the “Summary Report” attached thereto, dlong with a Motion to
Extend Discovery Completion Deadline. On July 27, 2007, an Order Granting Motion to Extend
Discovery Completion Deadline was issued, extending the discovery deadline to August 8, 2007.

On August 7, 2007, the Division filed a Notice of Sales Tax Assessment Revision
(3rd Revision), with “Summary Report” attached thereto. On August 10, 2007, the Division filed
a Notice of Sales Tax Assessment Revision (4" Revision), with “Summary Report” attached
thereto.

On August 10, 2007, the Final Witness and Exhibit Lists of the parties were filed. On
August 15, 2007, the Position Statement of the Audit Division and the Protestant’s Pre-Hearing
Brief were filed.

On August 22, 2007, at approximately 9:30 am., a closed hearing® was held as
scheduled. Counsel announced at hearing that they had stipulated to the admission into evidence
of Protestant’s Exhibit 1 and Division’s Exhibits B through C.*

The Protestant called one (1) witness, PRESIDENT, who testified on behalf of the
Protestant. The Protestant’s Exhibits 1 through 14 were identified, offered, and admitted into
evidence.

The Division called one (1) witness, AUDITOR, Field Auditor, Field Audit Section of
the Compliance Division f/k/a Audit Division, Oklahoma Tax Commission, who testified
regarding the procedures utilized in conducting the audit and as custodian of the Division's
records. The Division's Exhibits A through E were identified, offered, and admitted into
evidence.

Upon conclusion of the hearing, counsel agreed that the Division would issue a “revised
assessment,” removing “CIGARETTE STORE” from the projection,® and that counsel had
jointly proposed to submit proposed findings of fact and conclusions of law to the Court.®

3 The Protestant invoked the right to a confidential hearing as provided by OKLA. STAT. ANN. tit. 68, § 205
(West Supp. 2007). Tr. at 5-6.

4Tr. at 6-7.
STr. at 84.

5Tr. at 85.
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On August 22, 2007, the Protestant, by letter, requested a copy of the hearing transcript.
On August 23, 2007, the Division filed its Notice of Sales Tax Assessment Revision
(5" Revision), along with copies of the audit work papers attached thereto. On September 7,
2007, counsel were advised by letter that the transcript of the hearing held on August 22, 2007, at
9:30 am. had been completed and that counsel had until October 8, 2007, to file proposed
findings of fact and conclusions of law, at which time the record would be closed and the case
submitted for decision.

On October 8, 2007, each party submitted Proposed Findings of Fact and Conclusions of
Law. On October 9, 2007, the record in this matter was closed and the case was submitted for
decision.

On November 7, 2007, at 1:30 p.m. the undersigned held a teleconference with counsel
for purposes of clarifying the Divison's methodology, and specifically the Division's
calculations as reflected in the 5" Revision filed on August 23, 2007.” Pursuant to the
teleconference, the Division clarified several matters and agreed to provide copies of audit work
papers which would explain the information missing from the 5" Revision. On November 7,
2007, the parties were so advised by letter of the foregoing and that this matter would be
temporarily pulled from submission for decision, and upon receipt of the additional work papers,
the record in this matter would be re-closed, and the case resubmitted for decison. On
November 9, 2007, the Submission of the Audit Division was filed, with attachments thereto.
The record was re-closed and the case resubmitted for decision on November 26, 2007.8

STIPULATED FACTS
The parties stipulated to the following at hearing®:
1. On December 20, 2006, the Division issued proposed sales tax assessments

(“Original”)° against the Protestant for June 1, 2003, through May 31, 2006, (“Audit Period”) as
follows, to-wit:

Tax Due: $1,240,693.84
Interest @ 15% through 02/17/07: 481,664.08
Tax & Interest Due within 30 Days. $1,722,357.92
30 Day Ddlinquent Penalty @ 10%: 124,069.78
Tax, Interest & Penalty Due After 30 Days: $1,846,427.70

" OKLA. ADMIN. CODE § 710:1-5-38 (June 25, 1999).

8 The delay in re-closing the record and resubmitting the case for decision was attributable to the
undersigned being out of the office until November 26, 2007.

S Tr.at6-7.

10 pijvision’ s Exhibit B
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2. On February 9, 2007, the Protestant filed a timely letter protesting the proposed sales
tax assessments. ™

3. On August 9, 2007, the Division revised the proposed sales tax assessments
(4" Revision”)*? as follows, to-wit:

Tax Due: $27,866.95
Interest to 11/07/07: 13,914.75
Penalty: 2,786.75
Total: $44,568.45

ADDITIONAL FINDINGS OF FACT

Upon review of the file and records, including the record of the proceedings, the exhibits
received into evidence, and the briefs, the undersigned finds:

4. On May 17, 2006, the Protestant was notified that it had been selected for an audit.*®

5. On May 22, 2006, the Protestant executed a Statute of Limitation Waiver Agreement
whereby the Protestant and the Division agreed that the amount of any sales tax due for the Audit
Period would be assessed any time on or before May 31, 2007.

6. On May 22, 2006, the Protestant executed an Audit Methodology Agreement
whereby the Protestant and the Division agreed to the use of an error rate projection method for
determining the amount of any sales and/or use tax due for the Audit Period. The sample periods
selected were November 2003, September 2004, October 2004, and May 2005.%°

7. WHOLESALE COMPANY is awholesale vendor selling tobacco, candy, health and
beauty aids, medicine, etc.®

8. PRESIDENT is President of WHOLESALE COMPANY.'’

9. The Protestant was not assessed for any other tax types during the audit period.®

! Division's Exhibit C.
12 5pe 4™ Revision.
13 Division's Exhibit G.
14 Nix s et et L
Division’s Exhibit H.
15 Division’s Exhibit D.
16 Tr. at 8-9. PRESIDENT testified that the Protestant sold to retailers, wholesalers, and jobbers.

YTy, at 8.
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10. During the Audit Period, the Protestant did not charge, collect, remit, or report any
sales or sales tax to the Tax Commission. *°

11. Prior to the Audit Period, the Protestant held Sales Tax Permit No. XXX, with an
effective date of October 25, 1995, and expiration date of November 1, 2000. From June 1,
2003, through October 25, 2005, the Protestant did not hold a valid sales tax permit. From
October 26, 2005, through May 31, 2005, the Protestant held Sales Tax Permit No. ZZZ, with an
effective date of October 26, 2005, and expiration date of October 26, 2008.%°

12. During the audit and subsequent to the audit, the Protestant provided the Division
with copies of invoices and sales tax permit numbers (customers) for the Audit Period. At the
time of the audit, Protestant had “some, but not all” of its customers’ sales tax permit numbers.?:

13. The Protestant’s sales consist predominantly of “walk-in" customers.?> During the
Audit Period, the Protestant did not ask to see a customer’s sales tax permit and did not
otherwise verify whether the customer had a sales tax permit at the time of purchase.®

14. The Protestant did not document sales for resale during the Audit Period.?*

15. The “Original Assessments’ included the invoice numbers for which the Protestant
had not provided sales tax permit numbers during the audit, but reflected the date of the sale,
customer name (if known), the types of items purchased, the amount of the purchase, and if there
was any city or county tax, in addition to state tax. 2°

16. Subsequent to the issuance of the “Original Assessments,” the Division gave the
Protestant additional time to provide customer sales tax numbers.?® Prior to hearing, the Division
revised the proposed sales tax assessments four (4) times.?’

8 Tr. at 67. AUDITOR also audited the Protestant for use, cigarette, tobacco, franchise, and withholding
taxes.

19Ty, at 11, 68, and 81.

20 Tr. at 84.

2L Tr. at 10.

22 Tr. at 9 and 42.

23 Tr. at 42-44. PRESIDENT testified that this practice has changed since the audit.
24 See Note 23.

% Tr. at 60.

26 Tr. at 60.

2" See Procedural History herein.
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17. On July 20, 2007, the Protestant, through counsel, provided a list of eleven (11)
customers, including the customers name and address, invoice number, date, taxable amount,
and sales tax permit number.®

18. The following invoices were reviewed in conjunction with Protestant’s Exhibit 1,
Exhibit 4 and Exhibit 14, testimony, and the Tax Commission’s Permit Lookup Systen?® to
confirm that the customer held a sales tax permit during the Audit Period, to-wit:

Invoice# Date Permit# D/B/A Name IssueDate  Expire Date
727540  09/08/04 236866 (Old)  STORE 1 NA NA
865302 (New) STORE 1 05/24/06 05/24/09
526163*"  09/30/04 223927 STORE 2 09/01/02 09/03/08
616020°*  10/04/04 145171 STORE 3 06/01/98 06/01/10
526708*  10/08/04 476556 STORE 4 09/01/89 08/17/10
366739**  11/06/03 146462 STORE 5 07/01/98 06/19/10
465978%  11/26/03 239659 STORE 6 07/28/03 01/31/04
728526%  09/11/04 239659 STORE 6 07/28/03 01/31/04

19. At the hearing on August 22, 2007, the Division agreed to remove ‘CIGARETTE
STORE” from the projection and revise the proposed sales tax assessments.®’

20. On August 23, 2007, the Division filed its Notice of Sales Tax Assessment Revision
(5" Revision), with work papers attached thereto,®® as follows, to-wit:

28 protestant’ s Exhibit 4. Tr. at 24-26.

29 See Permit Lookup System, available at http://www.oktax.onenet.net/permitl ookup/permitl ookup.php
(Last visited November 28, 2007).

30 protestant’s Exhibit 2. Division's Exhibit A, Page 45. Tr. at 21-26. See Protestant’s Exhibits 3 and 4.
The permit does not show up in the Tax Commission’s Permit Lookup System becauseiit is expired.

31 protestant’ s Exhibit 5. Division's Exhibit A, Page 52. Tr. at 26-27.

32 protestant’s Exhibit 6. Division's Exhibit A, Page 75. Tr. at 27-31. See Protestant’s Exhibit 7.

33 Protestant’s Exhibit 8. Division’s Exhibit A, Page 76. Tr. at 32-34. See Protestant’s Exhibit 9.

% Protestant’s Exhibit 10. Division’s Exhibit A, Page 3. Tr. at 34-36. See Protestant’s Exhibit 11.

35 Protestant’s Exhibit 12. A copy of the invoice is not in the record. Tr. at 37-39. See Protestant’s Exhibit
13, which is a copy of STORE 6'S “Sales Tax Probationary Permit.” The permit does not show up in the Tax

Commission’s Permit Lookup System because it is expired.

3 A copy of the invoice is not contained in the record. Tr. at 48-50. See Note 35. See also Protestant’s
Exhibit 4 and the 5™ Revision.

37 Tr. at 84. During the hearing, AUDITOR agreed that the sale included in the projection was isolated and
should be removed from the projection.
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Tax Due: $20,376.04
Interest to 11/22/07: 10,238.56
Penalty: 2,037.68
Totd: $32,652.28

21. The Protestant made sales to SMOKE SHOP 1 and SMOKE SHOP 2, which were
identified as Indian smoke shops and exempt from the imposition of sales tax on cigarette and
tobacco products during the Audit Period.®® The sales included on the 5" Revision work papers
for these smoke shops include “Non Tobacco” items only. *°

22. The 5™ Revision contains the following scrivener’s errors, as follows, to-wit:

Name Date I nvoice# Work Papers Invoice
Unknown 11/11/03 366665 $667.75 $ 67.75%
Unknown 11/13/03 366846 $ 51.50 $ 61.50%
Unknown 05/24/05 684543 $ 62.00 $ 69.00"
Unknown 05/24/05 684547 $ 49.00 $105.50"

CONCLUSIONSOF LAW

1. The Oklahoma Tax Commission is vested with jurisdiction over the parties and
subject matter of this proceeding.*®

38 |n accordance with Division’s long standing policy, the invoice to CIGARETTE STORE was removed

from the projection as a“High Dollar Non-recurring Transaction” and treated as asingle lineitem sale ($12,495.00).
See 5" Revision.

See Sampling for Sales and Use Tax Compliance, Federation of Tax Administrators, (December 2002),
Appendix A-Summary of State Sampling Practices, available at http://www.taxadmin.org/ (Last visited
November 28, 2007).

39 Testimony of PRESIDENT. Tr. at 19-20. Tr. at 39-40. Testimony of AUDITOR. Tr. at 63-64. See
Protestant’s Exhibit 1 and Exhibit 14.

See OKLA. STAT. ANN. tit. 68, 8 1355(8) (West Supp. 2007). See also OKLA. ADMIN. CODE § 710:65-13-30
(June 11, 2005).

“0 See Division's Exhibit A. Seealso Protestant’s Exhibits 1 and 14. Tr. at 63-64.
“1 Division's Exhibit A, Page 8. Work Papers, Page 10 of 14, Line Item 4.

“2 Division's Exhibit A, Page 11. Work Papers, Page 10 of 14, Line Item 5.

43 Division’s Exhibit A, Page 112. Work Papers, Page 7 of 7, Line Item 6.

44 Division's Exhibit A, Page 111. Work Papers, Page 7 of 7, Line Item 7.

45 OKLA. STAT. ANN. tit. 68, § 221(D) (West Supp. 2007).
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2. The coallection and remittance of sales tax is governed by the Oklahoma Sales Tax
Code (“Sales Tax Code’).*®* The Sdles Tax Code levies “upon al saes*’ not otherwise
exempted . . . an excise tax of four and one-half percent (4.5%} of the gross receipts or gross
proceeds*® of each sale of . . . tangible personal property. . . .”*® Oklahoma Statutes authorize
incorporated cities, towns, and counties to levy taxes as the Legislature may levy and collect
taxes for purposes of state government.>°

3. Rules promulgated pursuant to the Administrative Procedures Act®! are presumed to
be valid until declared otherwise by a district court of this state or the Supreme Court.>*> They
are vaid and binding on the persons they affect, have the force of law, and are prima facie
evidence of the proper interpretation of the matter to which they refer.>

4. The Tax Commission has promulgated rules as provided by law to facilitate the
administration, enforcement, and collection of taxes under the Sales Tax Code.>*

5. For the purpose of proper administration of the provisions of the sales tax laws, it is
presumed that all gross receipts are subject to tax until they are shown to be tax exempt. The
burden of proving that a sale of tangible personal property or enumerated service is an exempt
sdle is upon the vendor.>®

46 OKLA. STAT. ANN. tit. 68, § 1350 et seq. (West 2001).

47T OKLA. STAT. tit. 68, § 1352(22)(a) (West Supp. 2006):
"Sale" means the transfer of either title or possession of tangible personal property for a
valuable consideration regardless of the manner, method, instrumentality, or device by which
the transfer is accomplished in this state, or other transactions as provided by this paragraph,
including but not limited to:
a. the exchange, barter, lease, or rental of tangible personal property resulting in the transfer

of thetitleto or possession of the property,

48 OKLA. STAT. tit. 68, § 1352(11) (West Supp. 2006).

49 OKLA. STAT. tit. 68, § 1354(A)(1) (West Supp. 2006).

0 OKLA. STAT. tit. 68, § 1370 (West Supp. 2006) and OKLA. STAT. tit. 68, § 2701 (West Supp. 2006).

L OKLA. STAT. ANN. tit. 75, § 250 et seq. (West 2001).

52 OKLA. STAT. ANN. tit. 75, § 306(C) (West 2001).

3 OKLA. STAT. ANN. tit. 75, § 308.2(C) (West 2001).

54 OKLA. ADMIN. CODE § 710:65-1-1.

%5 OKLA. STAT. tit. 68, § 1365(F) (West Supp. 2006).
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6. Vendors>® shall keep records and books of al sales and al purchases of tangible
personal property and must maintain complete books and records covering receipts from all sales
and distinguishing taxable from nontaxable receipts.®’

7. At minimum, the following records constitute a minimum requirement for the
purposes of the Sales Tax Code for vendors selling tangible personal property:

(1) Sales journa or log of daily sales in addition to cash register tapes and
other data which will provide a daily record of the gross amounts of sales.

(2) A record of the amount of merchandise purchased. To fulfill this
requirement, copies of all vendors invoices and taxpayers copies of
purchase orders must be retained serially and in sequence as to date.

(3) A true and comfl ete inventory of the value of stock on hand taken at least
once each year.*®

8. In the case of sales for resde™ the following items are required to establish properly
compl eted documentation:

(1) A copy of the purchaser's sales tax permit, or if unavailable, the
purchaser's name, address, sales tax permit number, and its date of
expiration. If a copy of the sales tax permit is unavailable, and if the
information provided has not been previoudly verified, it must be verified
by either calling the Taxpayer Assistance Division or by reference to the
sales tax permit list obtained pursuant to OAC 710:65-9-6;

(2) A statement that the articles purchased are purchased for resale;

%6 OKLA. STAT. tit. 68, § 1352(27) (West Supp. 2006):

"Vendor" means:

a any person making sales of tangible personal property or services in this state, the gross
receipts or gross proceeds from which are taxed by the Oklahoma Sales Tax Code,

b.any person maintaining a place of businessin this state and making sales of tangible personal
property or services, whether at the place of business or elsewhere, to persons within this
state, the gross receipts or gross proceeds from which are taxed by the Oklahoma Sales Tax
Code,

c. any person who solicits business by employees, independent contractors, agents, or other
representatives or by distribution of catalogs or other advertising matter, and thereby makes
sales to persons within this state of tangible personal property or services, the gross receipts
or gross proceeds from which are taxed by the Oklahoma Sales Tax Code, or

d.any person, pursuant to an agreement with the person with an ownership interest in or title to
tangible personal property, who has been entrusted with the possession of any such property
and has the power to designate who is to obtain title, to physically transfer possession of, or
otherwise make sales of the property.

" OKLA. STAT. tit. 68 1365(F) (West Supp. 2006).
%8 OKLA. ADMIN. CODE § 710:65-3-31(a) (June 26, 1994).

%9 See Note 47.
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(3) The signature of the purchaser or a person authorized to legally bind the
purchaser;

(4) Certification on the face of the invoice, bill or sales dlip or by a separate
document, that says the purchaser is engaged in reselling the articles
purchased; and,

(5) In cases where purchases are made on regular basis, and the certification
indicates that all purchases are for resale, then subsequent purchases may
be made without further certification until the expiration date of the

permit.®°

9. Every person required to collect any tax imposed by the Sales Tax Code, and in the
case of a corporation, each principal officer thereof, shall be personally liable for the tax.

10. When the Tax Commission issues a proposed assessment against a corporation for
unpaid sales tax, the Commission shall file assessments against the principal officers of the
corporation personaly liable for the tax. The principal officers of the corporation shall be liable
for the payment of sales tax during the period of time for which the assessment is made. The
liability of a principal officer for sales tax shall be determined in accordance with the standards
for determining liability for payment of federal withholding tax. ®2

%0 OKLA. ADMIN. CODE § 710:65-7-8 (June 25, 2001).

1 OKLA. STAT. ANN. tit. 68, § 253 (West 2001). The Tax Commission identifies the “President, Vice-
President, Secretary, Treasurer, or Secretary/Treasurer as principal officers.” OKLA. ADMIN. CODE § 710:65-7-3(1).

®2 Thefull text of OKLA. STAT.ANN. tit. 68, § 253 (West 2001) is as follows:

When the Oklahoma Tax Commission files a proposed assessment against corporations
or limited liability companies for unpaid sales taxes, withheld income taxes or motor fuel
taxes collected pursuant to Article 5, 6 or 7 of this title, the Commission shall file such
proposed assessments against the principal officers of the corporations or the managers or
members personally liable for thetax. The principal officers of any corporation shall be liable
for the payment of any tax as prescribed by this section if such officers were officers of the
corporation during the period of time for which the assessment was made. Managers or
members of any limited liability company shall be liable for the payment of any tax as
prescribed by this section if the managers or members were specified @ responsible for
withholding or collection and remittance of taxes during the period of time for which the
assessment was made. If no managers or members were specified to be responsible for the
duty of withholding and remittance of taxes during the period of time for which the
assessment was made, then all managers and member shall be liable.

The liability of a principal officer for sales tax, withheld income tax or motor fuel tax
shall be determined in accordance with the standards for determining liability for payment of
federal withholding tax pursuant to the Internal Revenue Code of 1986, as amended, or
regulations promul gated pursuant to such section.

Section 253 sets out the trust taxes (which cannot be discharged in bankruptcy) for which aprincipal officer
of acorporation that isalso a“responsible person” is held personally liable, regardless of whether a corporationisin

good standing or suspended.
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11. PRESIDENT, as President of WHOLESALE COMPANY, is a principa officer of
WHOLESALE COMPANY during the Audit Period. As a principal officer of WHOLESALE
COMPANY, PRESIDENT is a “responsible person” for the collection and remittance of sales
tax during the Audit Period.®®

12. Oklahoma Statutes provide for the collection of interest and penalty on delinquent
tax.%* “All penalties or interest imposed by [Title 68], or any state tax law, shall be recoverable
by the Tax Commission as a part of the tax with respect to which they are imposed....”®®

13. In sales tax matters, “[t]he burden of proving a sale was not a taxable sale shal be
upon the person who made the sale.”®®

14. A proposed assessment is presumed correct and the taxpayer bears the burden of
showing that it is incorrect and in what respects.®” PRESIDENT has failed to sustain his burden
of proof that he was not a principal officer and “responsible person” for the collection and
remittance of salestax during the Audit Period.

The Protestant contends that all of the remaining sales on the 5" Revision made by the
Protestant to various “named” purchasers®® are exempt from Oklahoma sales tax under the “Sale

%3 Tr.at 8. See OKLA. STAT.ANN. tit. 68, § 253 (West 2001).
64 OKLA. STAT. tit. 68, § 217 (West Supp. 2006).

65 See Note 64.

%6 OKLA. STAT. tit. 68, § 1365(F) (West Supp. 2006):

It shall be the duty of every tax remitter required to make a sales tax report and pay any
tax under Section 1350 et seq. of this title to keep and preserve suitable records of the gross
daily salestogether with invoices of purchases and sales, bills of lading, bills of sale and other
pertinent records and documents which may be necessary to determine the amount of tax due
hereunder and such other records of goods, wares and merchandise, and other subjects of
taxation under Section 1350 et seg. of thistitle as will substantiate and prove the accuracy of
such returns. It shall also be the duty of every person who makes sales for resale to keep
records of such sales which shall be subject to examination by the Tax Commission or any
authorized employee thereof while engaged in checking or auditing the records of any person
required to make a report under the terms of Section 1350 et seq. of this title. All such
records shall remain in Oklahoma and be preserved for a period of three (3) years, unless the
Tax Commission, in writing, has authorized their destruction or disposal at an earlier date, and
shall be open to examination at any time by the Tax Commission or by any of its duly
authorized agents. The burden of proving that a sale was not a taxable sale shall be upon the
person who made the sale.

%7 See Enterprise Management Consultants, Inc. v. Sate ex rel. Oklahoma Tax Com'n, 1988 OK 91, 768
P.2d 359.

®8 The named purchasers remaining on the 5" Revision are as follows, to-wit:

STORE 7, STORE 8§ STORE 9 STORE 10, STORE 11, STORE 12, STORE 13, STORE 14, STORE 15,
STORE 16, SMOKE SHOP 1, SMOKE SHOP 2, and STORE 17.
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for Resale Exemption” and that the Protestant has presented sufficient evidence to support the
contention that the sales to the various purchasers were exempt from Oklahoma sales tax

PRESIDENT testified that WHOLESALE COMPANY is a wholesaler who sells
cigarettes, tobacco products, and nontobacco products (collectively, the “Products’) to other
wholesalers, jobbers, and retailers. PRESIDENT also testified that during the Audit Period,
Protestant did not make any sales to persons other than wholesalers, jobbers, and retailers, who
purchased the Products with the intent to resell them.

As to the sales listed on the 5" Revision made to “Unknown Purchasers,” the Protestant
contends that PRESIDENT presented un-contradicted evidence that (1) the identities of the
“Unknown Purchasers’ on the invoices are identifiable, and (2) Protestant’s sales to the various
“Unknown Purchasers’ were exempt from Oklahoma sales tax under the “Sale for Resae
Exemption.”

The Division’s position is that the Protestant failed to maintain any of the documentation
required, including: (1) a copy of the purchaser’s sales tax permit; (2) a statement that the articles
were purchased for resale; (3) a signature of the purchaser or person authorized to legaly bind
the purchaser; and (4) notation either on the face of the invoice, bill, or sales dip, or some other
document, that the purchaser is engaged in reselling the articles purchased.

The Division asserts that not only did the Protestant fail to maintain any of the
aforementioned documentation, but that many of the invoices reviewed for the audit lacked a
customer name or listed an illegible customer name and/or listed no customer address. Without
the documentation, the Division was unable to determine to whom the sales were made and
whether the sale was a “Sale for Resale” The “Unknown Purchasers’ listed on the 5" Revision
constitute the majority of the sales assessed against the Protestant.

The Protestant’s position that sufficient evidence has been presented to show the sales
listed on the 5" Revision are exempt as “Sales for Resale” cannot be supported by the record.
The Protestant failed to maintain any of the documentation required to support the “Sale for
Resale Exemption.”  The evidence presented at hearing consists almost entirely of
PRESIDENT’S testimony that all the sles were made for resell, but that testimony is self-
serving and speculative at best.?® PRESIDENT aso testified that during the Audit Period, the
Protestant did not ask to see a customer’s sales tax permit and did not otherwise verify whether
the customer had a sales tax permit at the time of purchase.

However, the Protestant did provide the name, address, and sales tax permit number for a
handful of invoices, as more fully set out herein.” These invoices should be removed from the

%9 Tr. at 8-41.

OTr. at 42-44.

" See Finding of Fact #18. The only permit number which could not be verified with the Permit Lookup
System was STORE 1, Permit #236866, because the permit had expired. However, the Division can verify if

STORE 1 held that permit number during the audit period. If it did, invoice #727540 should be removed from the
5" Revision Work Papers with the otherslisted.
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5" Revision and corrections made for invoices where scrivener’s errors were made on the
amount of the purchases.

DISPOSITION

It is the ORDER of the OKLAHOMA TAX COMMISSION, based upon the facts and
circumstances of this case, that the protest to the proposed sales tax assessments against
WHOLESALE COMPANY and PRESIDENT, as President and as an individual, should be
sustained in part and denied in part.

It is further ORDERED that the 5" Revision should be adjusted in accordance with the
findings of fact and conclusions of law herein and that the revised sales tax and penalty,
inclusive of interest accrued and accruing, should be fixed as the amounts due and owing.

OKLAHOMA TAX COMMISSION

ORDER GRANTING MOTION FOR REHEARING
IN PART AND DENYING IN PART

The Division's Motion for Rehearing filed December 14, 2007, and the Protestants
Response to Division’s Motion for Rehearing filed January 3, 2008, in the above styled and
numbered cause comes on for consideration.

IT IS ORDERED that the Divison’s Motion for Rehearing should be and the same is
hereby granted in part and denied in part, as follows, to-wit:

1. The Court did not cite the parties to Tax Commission Rule 710:1-5-36,? on Footnote
29, advising that the ALJ was taking judicia notice of the Tax Commission’s Permit Lookup
System. However, the parties were not prejudiced by the failure to cite the Tax Commission
Rule. Thisisapublic access system and the parties were advised in Footnote 29 that the site had
been visited and utilized as more fully set out therein. The Division’s request to set a hearing to
contest the judicia notice of the Tax Commission’s Permit Lookup System is denied.

2. The record in this matter does not contain a copy of Invoice #728526.

PRESIDENT’S bare testimony is insufficient evidence to support the exclusion of Invoice
#728526.

3. The record in this matter does contain a copy of Invoice #465978.”° When the
invoice is examined in conjunction with PRESIDENT'S testimony and a copy of the

2 OKLA. ADMIN. CODE § 710:1-5-36 (June 25, 1999). The Division is not taking exception to five (5) of
the seven (7) invoices that the ALJ determined should be excluded from the audit using the Tax Commission Permit
Lookup System. Only Invoice#465978 and Invoice#72856 are at issue.

3 See Protestants’ Exhibit 12. Footnote 35 contains a scrivener’s error. Footnote 35, in pertinent part
should read as follows:
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probationary sales tax permit,’* there is sufficient evidence to exclude the invoice from the audit
as originaly concluded and recommended in the Findings of December 3, 2007.

OKLAHOMA TAX COMMISSION

ADDENDUM
TO
FINDINGS, CONCLUSIONSAND RECOMMENDATIONS

The Findings, Conclusions and Recommendations issued on December 3, 2007, in the
above gyled and numbered cause comes on for consideration of the recommendations as to the
amount of the deficiency which should be confirmed by an order of the Tax Commission.

On December 14, 2007, the Division filed a Motion for Rehearing on two (2) of the
invoices directed to be excluded from the 5™ Revision.

On January 3, 2008, the Protestants filed a Response to Division’s Motion for Rehearing.

On January 10, 2008, an Order Granting Motion for Rehearing in Part and Denying in
Part was issued by the undersigned.

On January 22, 2008, as directed by the Findings, Conclusions and Recommendations
and the Order Granting Motion for Rehearin% in Part and Denying in Part, the Division filed a
Notice of Sales Tax Assessment Revision (“6"™ Revision”) and provided notice of the revisions to
the Protestants. As of February 8, 2008, the Protestants had not filed a response to the 6"
Revision.

Upon consideration of the Findings, Conclusions and Recommendations, Order Granting
Motion for Rehearing in Part and Denying in Part, and the 6" Revision, the undersigned finds
that the following finding should be added to and incorporated in the Findings, Conclusions and
Recommendations:

1. The sales tax audit work papers have been revised to remowve the following six (6)
invoices. 727540, 526163, 616020, 526708, 366739, and 465978. The amount of sales tax
liability as reflected in the 6" Revision is as follows, to-wit:

Sales Tax: $16,085.85
Interest to 04/16/08: 9,094.24
Penalty: 1,608.65
Total $26,788.74

The undersigned further finds that the following recommendations should be added to
and incorporated in the Findings, Conclusions and Recommendations:

A copy of theinvoiceis contained in the record.

4 See Protestants Exhibit 13. Seealso Tr. at 39 and 55-56.

14 of 15 OTC ORDER NO. 2008-02-21-02



NON-PRECEDENTIAL DECISION OKLAHOMA TAX COMMISSION

It is the ORDER of the OKLAHOMA TAX COMMISSION, based upon the facts and
circumstances of this case, that the protests to the proposed sales tax assessments against
WHOLESALE COMPANY and PRESIDENT, as President and as an individual, should be
sustained in part and denied in part.

It is further ORDERED that the 6th Revision sales tax and penalty, inclusive of interest
accrued and accruing, should be fixed as the amounts due and owing.

OKLAHOMA TAX COMMISSION
CAVEAT: This decision was NOT deemed precedential by the Commission. This means that
the legal conclusions are generally applicable or are limited in time and/or effect. Non-

precedential decisions are not considered binding upon the Commission. Thus, similar issues
may be determined on a case-by-case basis.
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