NON-PRECEDENTIAL DECISION OKLAHOMA TAX COMMISSION

JURISDICTION: OKLAHOMA TAX COMMISSION - DECISION
CITE: 2008-02-12-02 / NON-PRECEDENTIAL

ID: P-07-084-K

DATE: FEBRUARY 12, 2008

DISPOSITION: DENIED

TAX TYPE: ESTATE

APPEAL: NO APPEAL TAKEN

FINDINGS OF FACT AND CONCLUSIONS OF LAW

Protestant, Estate of DECEDENT is represented by ATTORNEY 1 and ATTORNEY 2
Attorneys at Law, LAW FIRM. The Compliance Division of the Tax Commission (hereinafter
“Divison”) isrepresented by OTC ATTORNEY, Assistant General Counsel, Office of the General
Counsdl, Oklahoma Tax Commission.

STATEMENT OF THE CASE

Decedent died June 6, 2006. The entirety of decedent’s net estate passed to collateral heirs.
On January 26, 2007, Protestant filed its estate tax return claming the $1,000,000.00 § 809
exemption againgt the net estate. Upon audit of the return, the Division disalowed the § 809
exemption and by Order Assessing Tax dated March 13, 2007, proposed the assessment of
additiona edtate tax and interest in the aggregate amount of $265,929.00. Protestant timely
protested the assessment.

On May 25, 2007, the Divison’s file was referred to the Office of the Adminidtrative Law
Judges (“ALJ s Office”) for further proceedings consistent with the Uniform Tax Procedure Code',
the Oklahoma Estate Tax Code (“Code’)? and the Rules of Practice and Procedure before the
Oklahoma Tax Commission®. The case was docketed as Case No. R07-084-K and assigned to
ALJ, Administrative Law Judge.*

A pre-hearing conference was scheduled for July 16, 2007, by Notice of Prehearing
Conference issued July 5, 2007.° Prior to the pre-hearing, the parties agreed to have the protest
submitted for decision without a hearing. Pursuant to the parties agreement, a Scheduling Order
was issued setting forth the procedure by which this matter would be submitted for decision.

A Stipulation of Factswas filed on August 27, 2007. Exhibits A through C as identified in
the Sipulation were subsequently submitted. Protestant’s Brief in Chief was filed October 12,

1 680.S. 2001, § 201 et seq.

2 68 0.S. 2001, § 801 et seq., as amended.

3 Rules 710:1-5-20 through 710:1-5-47 of the Oklahoma Administrative Code (“ OAC”).
4 OAC, 710:1-5-22(b).

> OAC, 710:1-5-28.

6 OAC, 710:1-5-28(b) and 710:1-5-38.
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2007, the Answer Brief of the Audit Division was filed October 16, 2007 and Protestant’ s Response
Brief was filed November 8, 2007. On November 13, 2007, the record was closed and the protest
was submitted for decision.’

FINDINGS OF FACT

Upon review of the file and records, including the Sipulation of Facts Exhibits A through
C and the pleadings of the parties, the undersigned finds:

A. The partiesstipulate to the following:

1. OnJanuary 26, 2007 [Protestant] filed it's Form 454, Oklahoma Estate Tax Return
and paid $112,817.00. The decedent died June 6, 2006. Exhibit A.

2. On or about March 13, 2007 the Division issued an Order of Assessment for
$265,929.00, which included interest through April 6, 2007. Exhibit B.

3. Onor about May 4, 2007 [Protestant] protested the assessment. Exhibit C.
4. Should this Court find for [Protestant] no additiona taxes are due.

5. Should this Court find for the Division, [Protestant] shall owe additional taxes in
the amount of $149,829.00° [sic] plus interest at 1.25% from and after March 6, 2007.

B. Additional factual findings:
1. The entirety of Protestant’s net estate passed to collateral heirs. Exhibit A.

2. On its estate tax return, Protestant claimed as a deduction from the net estate the
§ 809 exemption of One Million Dollars ($1,000,000.00). 68 O.S. Supp. 2006, § 809(A)(8).

3. The Divison audited the return and disallowed the § 809 exemption finding,

“[pler OTC guidelines, exemption allowed for collateral heirs only for date of death on or after
January 1, 2007.” Exhibit B.

ISSUES AND CONTENTIONS

The stipulated Satement of Issueis

" OAC, 710:1-5-39(a).

8 The parties stipulate that the amount of additional estate tax is $153,112.00; however, this amount was arrived at
by including the accrued interest assessed of $3,283.00 for the period of March 6, 2007 through April 6, 2007.
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The sole issue to be tried is whether the Commission correctly applied Title 68,
Sections 803 and 809 to this estate by disdlowing the application of a
$1,000,000.00 exemption for estates of decedents with dates of death on or after
January 1, 2006, and before January 1, 2008, pursuant to statute, as amended.

Protestant contends that the Division erroneously applied an exemption rate not in effect at
the time the estate tax return was properly and timely filed. In support this contention, Protestant
argues that the amendment to 8§ 809 set forth new exemption rates for estates in which the decedent
died in year 2006 and that the new rates were properly used in the calculation of the tax due since
the new rates were in effect at the time the estate tax return was due. Protestant further argues that
because the Legidature is allowed latitude to change schemes and rates of taxation, it must also be
allowed latitude to uniformly and equally apply said schemes and rates.

The Division contends that § 809, as amended should not be applied retroactively to those
dying in 2006 with collatera heirs since the Legidature specificaly mandated an effective date of
January 1, 2007 for the amendments and the amendatory language does not expresdy declare or
necessarily imply retroactivity. The Division further contends that should the amendatory language
be interpreted to apply retroactively, 8 809 is unconstitutional since the Legidature is forbidden
under the teaching of Ward v. Oklahoma Tax Commission, 1957 OK 141, 322 P.2d 172, from
enacting a retroactive exemption in an estate case.

CONCLUSIONS OF LAW

1. Jurisdiction of the parties and the subject matter of this protest is vested in the Tax
Commission. 68 O.S. Supp. 2004, § 815(B).

2. A tax, a the rates prescribed in 8 803 of the Code, is levied upon the transfer of the net
estate of every decedent, whether in trust or otherwise, to persons, associations, corporations, or
bodies politic, of property, real, persona, or mixed, whether tangible or intangible, or any interest
therein or income therefrom, by will or the intestate laws of Oklahoma, by any order setting apart
property and/or granting family allowances pursuant to the probate code, by deed, grant, bargain,
sde, or gift made in contemplation of death of the grantor, vendor or donor, or intended to take
effect in possession or enjoyment at or after such death. 68 O.S. 2001, § 802. The tax is imposed
on the value of the net estate ard transfers at the rates, under the conditions, and subject to the
exemptions and limitations prescribed by the Code. 1d.

3. Thetax levied by the Code accrues at the time of the transfer by the death of decedent or

otherwise and is due and payable nine (9) months after the date of the death of the decedent.
68 O.S. 2001, 8§ 806(a).

4. The executor, administrator, trustee, devisee, heir or transferee shall within nine (9)
months after the date of death of the decedent, unless the time has been extended by the Oklahoma
Tax Commission, make a detailed return, verified by affidavit, to the Tax Commission upon forms
furnished by it, giving al the information called for or that may be necessary to determine the value
of the net estate. 68 O.S. Supp. 2004, § 815(A)(1).

30of 6 OTC ORDER NO. 2008-02-12-02



NON-PRECEDENTIAL DECISION OKLAHOMA TAX COMMISSION

5. At issue in this matter is the 2006 amendment to § 809(A). Laws 2006, 2" Ex.Sess,
c. 42, 8 2, eff. Jan. 1, 2007. Prior to the 2006 amendment, 8 809(A) provided:

A. If any portion of the net estate, as herein determined, in excess of he
deductions alowed in Section 808 of this title passes to the father, mother,
child, child of husband or wife, adopted child or any lineal descendant of
decedent or of such adopted child, there shall be deducted from such net
estate the portion of the ret estate passing to such person or persons to the
extent of and not exceeding a total aggregate exemption in amounts as
follows, and the tax shal be paid on the remainder at the rates herein set out:

1. For the estate of a decedent who dies before January 1, 1999, the
exemption shall be One Hundred Seventy-five Thousand Dollars
($175,000.00);

2. For the estate of a decedent who dies on or after January 1, 1999,
and before January 1, 2000, the exemption shall be Two Hundred
Seventy-five Thousand Dollars ($275,000.00);

3. For the estate of a decedent who dies on or after January 1, 2000,
and before January 1, 2001, the exemption shall be Four Hundred
Seventy-five Thousand Dallars ($475,000.00);

4. For the estate of a decedent who dies on or after Jaruary 1, 2001,
and before January 1, 2002, the exemption shall be Six Hundred
Seventy-five Thousand Dollars ($675,000.00);

5. For the estate of a decedent who dies on or after January 1, 2002,
and before January 1, 2004, the exemption shall be Seven Hundred
Thousand Dollars ($700,000.00);

6. For the estate of a decedent who dies on or after January 1, 2004,
and before January 1, 2005, the exemption shall be Eight Hundred
Fifty Thousand Dallars ($850,000.00);

7. For the estate of a decedent who dies on or after January 1, 2005,
and before January 1, 2006, the exemption shall be Nine Hundred
Fifty Thousand Dollars ($950,000.00); and

8. For the estate of a decedent who dies on or after January 1, 2006,
the exemption shall be One Million Dollars ($1,000,000.00).

68 O.S. 2001, 8 809(A). Asamended in 2006, § 809(A) provides:
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A. There shal be deducted from the net estate to the extent of and not
exceeding a total aggregate exemption in amounts as follows, and the tax
shdl be paid on the remainder at the rates herein set out:

1. For the estate of a decedent who dies before January 1, 1999, the

exemption shall be One Hundred Seventy-five Thousand Dollars
($175,000.00);

2. For the estate of a decedent who dies on or after January 1, 1999,
and before Jaruary 1, 2000, the exemption shall be Two Hundred
Seventy-five Thousand Dallars ($275,000.00);

3. For the estate of a decedent who dies on or after January 1, 2000,
and before January 1, 2001, the exemption shall be Four Hundred
Seventy-five Thousand Dollars ($475,000.00);

4. For the estate of a decedent who dies on or after January 1, 2001,
and before January 1, 2002, the exemption shall be Six Hundred
Seventy-five Thousand Dollars ($675,000.00);

5. For the estate of a decedent who dies on or after January 1, 2002,
and before January 1, 2004, the exemption shall be Seven Hundred
Thousand Dollars ($700,000.00);

6. For the estate of a decedent who dies on or after January 1, 2004,
and before January 1, 2005, the exemption shall be Eight Hundred
Fifty Thousand Dollars ($850,000.00);

7. For the estate of a decedent who dies on or after January 1, 2005,
and before January 1, 2006, the exemption shall be Nine Hundred
Fifty Thousand Dollars ($950,000.00);

8. For the estate of a decedent who dies on or after January 1, 2006,
and before January 1, 2008, the exemption shall be One Million
Dollars ($1,000,000.00);

9. For the estate of a decedent who dies on or after January 1, 2008,
and before January 1, 2009, the exemption shal be Two Million
Dollars ($2,000,000.00); and

10. For the estate of a decedent who dies on or after January 1,
2009, and before January 1, 2010, the exemption shal be Three
Million Dollars ($3,000,000.00).

68 O.S. Supp. 2006, 8 809(A). The 2006 amendment of 8 809(A) became effective January 1,
2007. Laws 2006, 2" Ex.Sess,, c. 42, § 7.

50f 6 OTC ORDER NO. 2008-02-12-02



NON-PRECEDENTIAL DECISION OKLAHOMA TAX COMMISSION

6. A provison in a statute placing it in full force and effect on a specified future date is
controlling, notwithstanding an emergency clause attached thereto. George v. Randels 1949 OK
58, 201 Okl. 542, 207 P.2d 248. The Legidature may, by adding an emergency clause to a statute,
cause it to become a law on approval but, by express provision, hold its effectiveness in abeyance
until a specified time. Cities Service Oil Co. v. Oklahoma Tax Commission, 1942 OK 307, 191
Okl. 303, 129 P.2d 597. A statute containing an emergency clause making it effective immediately
after its passage and approva and a provision making it effective at a fixed future date discloses a
legidative intent that the statute is to become effective at the date designated regardless of the date
of adjournment of the Legidature and the provision designating a fixed date prevails. 1d., at 599.

7. As agenerd rule, statutes and statutory amendments are to be construed as operating
prospectively only unless by express declaration or necessary implication from the language used,
the Legidature clearly demonstrates a contrary intent. Doleses Brothersv. State ex rel. Oklahoma
Tax Commission, 2003 OK 4, 64 P.3d 1093. In every case of doubt, the doubt must be resolved
againgt retroactivity. 1d., at 8.

8. Tax exemption, deductions, and credits depend entirely on legidative grace and are
gtrictly construed against the exemption, deduction or credit. TPQ Inv. Corp. v. State ex rdl.
Oklahoma Tax Commission, 1998 OK 13, 18, 954 P.2d 139. No claim of tax exemption can be
sustained unless it clearly comes within the statutory provison under which the exemption is
clamed. Home-Stake Production Company v. Board of Equal ization of Seminole County, 1966
OK 115,416 P.2d917.

9. Here, thetax levied againgt the net estate of Protestant accrued prior to the effective date
of the amendatory language to 8 809(A). 68 O.S. 2001, 8 806(a). Further, nothing in the language
of the House Bill shows any indicia of legidative intent either expressed or clearly and plainly
implied that the statute as amended should be applied retrospectively. Accordingly, since the
entirety of Protestant’s net estate passed to collateral heirs, Protestant was not entitled to deduct any
amount of the $1,000,000.00 exemption from its net estate. 68 O.S. Supp. § 809(A)(8).

10. Protestant's protest to the Order Assessing Tax should be and the same is hereby denied.

DISPOSITION

Based on the above and foregoing findings of fact and conclusions of law, it is ORDERED
that the estate tax protest of Protestant, Estate of DECEDENT, be denied. It is further ORDERED
that the amount assessed be adjudged proper and correct.

OKLAHOMA TAX COMMISSION
CAVEAT: This decision was NOT deemed precedential by the Commission. This means that
the lega conclusions are generadly applicable or are limited in time and/or effect. Non

precedential decisions are not considered binding upon the Commission. Thus, similar issues
may be determined on a case-by-case basis.
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