NON-PRECEDENTIAL DECISION OKLAHOMA TAX COMMISSION

JURISDICTION: OKLAHOMA TAX COMMISSION - DECISION
CITE: 2007-09-25-02 / NON-PRECEDENTIAL

ID: P-06-196-H

DATE: SEPTEMBER 25, 2007

DISPOSITION: SUSTAINED IN PART / DENIED IN PART
TAX TYPE: SALES

APPEAL: NO APPEAL TAKEN

FINDINGS OF FACT AND CONCLUSIONS OF LAW

PROTESTANT d/b/a BUSINESS, appears pro se.* The Business Compliance Section of
the Audit Divison (“Divison’), Oklahoma Tax Commission, appears through OTC
ATTORNEY, Assistant General Counsel, Office of Genera Counsel, Oklahoma Tax
Commission.

PROCEDURAL HISTORY

On November 1, 2006, the protest file was received by this office for further proceedings
consistent with the Uniform Tax Procedure Code? and the Rules of Practice and Procedure
Before the Oklahoma Tax Commission.® On November 3, 2006, a letter was mailed to the
Protestant stating that this matter had been assigned to ALJ, Administrative Law Judge, and
docketed as Case Number R06-196-H. The letter aso advised the Protestant that a Notice of
Prehearing Conference would be sent by mail and enclosed a copy of the Rules of Practice and
Procedure Before the Oklahoma Tax Commission. On November 29, 2006, the Notice of
Prehearing Conference was mailed to the last known address of the Protestant, setting the
prehearing conference for December 18, 2006, at 2:30 p.m.*

At the request of the parties, the prehearing conference was held on December 18, 2006,
at 10:40 am. On December 19, 2006, a letter was sent to the parties advising that a status report
was to be submitted on or before February 16, 2007, in order for the Protestant to obtain
additiona information from the Internal Revenue Service (“IRS’). On February 16, 2007, the
Division filed a Status Report advising that the Protestant had provided additional information,
and the Division had reviewed the information and was in the process of responding to the
Protestant. On February 16, 2007, the parties were advised that an additional status report was
due on or before March 28, 2007.

L «pro se” (proh say or see), adv. & adj. [Latin] For oneself; on one's own behalf; without a lawyer <the
defendant proceeded pro se> <a pro se defendant>. -- Also termed pro persona; in propria persona;, propria
persona; pro per. See PROPRIA PERSONA. BLACK'S LAW DICTIONARY (8th ed. 2004), available at
http: //westlaw.com (March 16, 2006).

2 OKLA. STAT. ANN. tit. 68, § 201 et seq. (West 2001).
3 OKLA. ADMIN. CODE §§ 710:1-5-20 through 710:1-5-47.

* OKLA. STAT. ANN. tit. 68, § 208 (West 2001). The notice was mailed to the Protestant at
PROTESTANT'SADDRESS.
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On March 28, 2007, the Division filed a Status Report advising that the Division was
unable to adjust the proposed assessment and requested that this matter be set for hearing. On
March 30, 2007, the parties were advised by letter that this matter had been set for hearing on
April 24, 2007, at 1:30 p.m., with position letters or memorandum briefs due on or before
April 17, 2007.

On April 10, 2007, the Protestant filed a “ Request for Extension Date for Hearing” on the
basis that a copy of his actual Federal Income Tax Return for the 2003 tax year had been
requested from the IRS on February 26, 2007, but that it would not be received before the
April 24™ hearing date.® On April 10", the Protestant aso filed copies of correspondence
between the Division and the Protestant, with attachments thereto.® On April 11, 2007, the
Division having no objection, the parties were notified by letter that the hearing on the captioned
matter had been stricken from the docket and rescheduled for July 23, 2007, at 1:30 p.m., with
position letters or memorandum briefs due on or before July 16, 2007.

On July 16, 2007, the Brief of the Audit Division and the Position Letter of the Protestant
were filed with this office. On July 17, 2007, the Addendum to Brief of the Audit Division was
filed, dong with the Division’s Exhibit List.

A closed hearing’ was held on July 23, 2007, at approximately 1:30 p.m. The Division
called one (1) witness, AUDITOR, Supervisor, Audit Division, Oklahoma Tax Commission,
who testified as the Division's Auditor and as the custodian of the records. The Division's
Exhibits A through H were identified, offered, and admitted into evidence. The Protestant
testified on his own behaf. The Protestant’s Exhibits 1 through 4 were identified, offered, and

® See request filed April 10, 2007. Attached to the request is a copy of IRS Form 4506 (Request for Copy
of Tax Return).

® The correspondence filed by the Protestant on April 10, 2007, consists of the following, to-wit:

1. Letter to the Division dated January 29, 2007, with a copy of aletter from the Division to the
Protestant dated February 2, 2007 attached thereto.

2. Letter to Division dated December 27, 2006, with copies of letters from the Division to the
Protestant dated December 29, 2006, and December 21, 2006, attached thereto.

3. Letter to Division dated December 11, 2006, with copies of letters from the Division to the
Protestant dated December 13, 2006, and December 4, 2006, attached thereto.

4. Protest Letter to the Division dated September 11, 2006, with a copies of the proposed sales
tax assessment dated August 18, 2006, audit work papers and IRS Transcript of the
Protestant’s 2003 Federal Income Tax Return, attached thereto.

5. Letter to Division dated July 5, 2006, with a copy of the Division’s letter to the Protestant
dated June 16, 2006, a handwritten summary of the Schedule Cs explaining the Protestant’s
position. Some of the Schedule C's were filed with the Protestant’s federal return and some
were not filed, but were filled out in an attempt to exp lain how he viewed the “jurisdictions’
(OK, TX and IRS) with which he did business during the Audit Period.

" The Protestant invoked his right to a confidential hearing as provided by OKLA. STAT. ANN. tit. 68, § 205
(West Supp. 2007).
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admitted into evidence. Upon conclusion of the hearing, the record was closed and the case was
submitted for decision on July 23, 2007.

FINDINGS OF FACT

Upon review of the file and records, including the record of the proceedings, the exhibits
received into evidence, and the briefs, the undersigned finds:

1. The Protestant’s businesses are located at BUSINESS ADDRESS. The Protestant
operates multiple sole proprietorships from this location that are registered with the Tax
Commission under Sales Tax Permit #XXX and FEI #XXX.8

2. The Division conducted a sales tax office audit of the Protestant’s businesses for the
five (5) month period covering August 1, 2003, through December 31, 2003 (“Audit Period”).®

3. During the Audit Period, the Protestant remitted sales tax semi-annually*° reflecting
total sales of $1,651.00 (January through June 2003 of $551.00/July through December 2003 of
$1,100.00).**

4. The Division reviewed the Federal 1040 Matching Tapes (“1040 Matching Tapes’)*?
that were used to calculate the assessment and IRS transcript that the Protestant provided for the

8 Division’s Exhibit A.

See Protestant’s Exhibit 3. The Protestant operates the following businesses as classified under the North
American Industry Classification System (“NAICS"):

Gift, Novelty & Souvenir Stores (NAICS Code 453220)
Tax Preparation Services (NAICS Code 541213)
Business Service Centers (NAICS Code 561430)
Photographic Services (NAICS Code 541920)
Activities Related to Credit Intermediation: (AT& T Payment Center) (NAICS Code 522300)
(Check Cashing) (NAICS Code 522300)
(OG&E Payment Center) (NAICS Code 522300)
(Universal Telephone Payment Center) (NAICS Code 522300)

® Testimony of AUDITOR.
10 OKLA. STAT. tit. 68, § 1365 (D) (West Supp. 2002):

D. In lieu of monthly reports, tax remitters or taxpayers who are classified as Group Three
vendors in Section 1350 et seq. of thistitle or tax remitters or taxpayers whose total amount of
tax liability for any one month does not exceed Fifty Dollars ($50.00) may file semiannual
reports and remit taxes due thereunder to the Tax Commission on or before the fifteenth day
of January and July of each year for the preceding six month period. If not paid on or before
the fifteenth day of such month, the tax shall be delinquent.

1 Division's Exhibit B. The semi-annual sales tax report for January-June 2003 was due on July 15, 2003,
and the sales tax report for July-December 2003 was due on January 15, 2004.

12 See the Addendum to Brief of the Audit Division filed July 17, 2007; Fn. 1, which states:
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2003 income tax year.’®* The figures on the IRS transcript provided by the Protestant were
identical to the figures provided by the IRS on the 1040 Matching Tapes.** According to the IRS
transcript provided by the Protestant and the 1040 Matching Tapes, the Protestant had under-
reported sales of $52,758.00,™ as follows, to-wit:

Schedule C—Profit or Loss From Business
(Occurrence #: 1)
NAICS Code 453220 Gross Sdes; $33,557.00

Schedule C—Profit or Loss From Business
(Occurrence #: 2)
NAICS Code 522300 Gross Sales;  $ 1,415.00 COGS $1,390,975.00

Schedule C—Profit or Loss From Business
(Occurrence #: 3)
NAISC Code 541920 Gross Sales; $20,852.00

The Division determined that the “Gross Receipts or Sales’ from Occurrence #1
($33,557.00) and Occurrence #3 ($20,852.00) were subject to the imposition of Oklahoma sales
tax for total under-reported sales of $52,758.00.1°

On June 16, 2006, the Division sent the Protestant a letter requesting “...supporting
documentation to substantiate the difference of $49758.00 in Gross Receipts or Sales as reported
on your Federal Income Tax returns and Oklahoma Sales Tax returns, or filed amended Sales
Tax returns and remit additional tax due.”’

5. On August 18, 2006, the Division issued a proposed sales tax assessment'®
Protestant for the Audit Period as follows, to-wit:

against the

Federal 1040 Matching Tapes are transmitted electronically to the OTC by the IRS and cannot
be printed by the OTC. Protestant however, requested and the IRS provided a transcript of
the tape, which is attached hereto as an exhibit.
13 Division’s Exhibit C-3. The copy of the transcript provided by the Protestant is dated August 18, 2006.
4 Division’s Exhibit C-3 and testimony of AUDITOR.
15 Division's Exhibits C-1 through C-2. See Protestant’s Exhibit 4, a copy of the IRS transcript requested in
a different format. The figures on this transcript also match the figures on the 1040 Matching Tapes and the
transcript previously provided by the Protestant.
16 Testimony of AUDITOR.
17 See copy of letter attached to the Protestant’s letter dated July 5, 2006. The Division’s letter contains a
typographical error, which affects the calculations. The letters reflects “2003 Gross Receipts’ as $51409.00, when
the correct figure should have been $54,409.00 minus $1,651.00 or a difference of $52,758.00.

18 Division's Exhibit D. The proposed assessment was cal culated as follows:

Schedule C Gross Sales. $54,409.00 less sales reported on sales tax reports $1,651.00 =
$52,758.00 divided by 5 = $10,551.60 per month during the Audit Period.
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Tax Due: $4,418.45
Interest @ 15% through 09/18/06: 1,881.53
Tax & Interest due within 30 Days: $6,299.98
30 day delinquent Penalty @ 10%: 441.85
Tax, Interest & Penalty due after 30 Days: $6,741.83

6. On September 14, 2006, the Division received a timely filed letter of protest to the
proposed sales tax assessment.’® The basis of the protest is that the Protestant did not file an
Amended Federal Income Tax Return for the 2003 tax year and that the IRS did not adjust the
Schedule C information, but combined the Schedule C information on the transcripts and 1040
Matching Tapes. The Protestant also asserts that retail sales in Oklahoma totaled $1,651.00; and
sdles in the State of Texas totaled $28,146.40, which are not taxable by the State of Oklahoma.?

7. The Division met with the Protestant on January 9, 2007. The Protestant provided the
Division with additional documentation. Additionally, Protestant provided copies of receipts
reflecting that sales tax was paid on the purchase of photographic equi Pment and supplies, giving
the Protestant credit for the purchase price of the supplies for $51.98.2

8. OnJuly 12, 2007, the Division revised the proposed sales tax assessment 22 as follows,

to-wit:
Tax: $4,414.11
Interest @ 15% through 07/31/07: 2,452.92
Penalty: 441.43
Total $7,308.46

9. As of July 20, 2007, the Protestant had not filed an amendment to his Federal
Individual Income Tax Return (“1040") for the 2003 tax year.?

19 Division's Exhibit E.

20 The Protestant testified that sales in Texas were made under Texas Use Tax Permit XXX, with an
effective date of January 29, 1999. See attachments to Protest dated September 11, 2006. No other evidence to
support the Protestant’ s contention was produced at hearing.

AUDITOR testified that post-audit the Protestant produced copies of invoices, which reflected only the
items sold, the date of the sale, the city, and state. The Protestant claimed that some of the sales were “sales for
resale,” but the Protestant failed to provide at a minimum his customer’ s names and tax identification numbers.

# Division’s Exhibits G and H.

22 Djvision’s Exhibit H. The Division reduced the taxable sales from $52,758 to $52,706.02.

23 Testimony of AUDITOR.
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10. On April 15, 2004, the Protestant filed his 2003 State of Oklahoma Individual Income
Tax Return (“5117), with an incomplete copy of his 1040 attached thereto, including the
following Schedule C information, * to-wit:

Business NAICS Code Gross Sales
Retail: Mixed Variety 453220 $ 29,797.40
Tax Preparation 541213 $ 1,760.00
Photographic Services 541920 $ 460.00
Business Services Center 561430 $ 2,000.00
Financial Services. Check Cashing 522300 $623,500.00
Tax Preparation (Duplicate) 541213 $ 1,760.00

11. On February 26, 2007, the Protestant requested a copy of his 1040 from the IRS, with
the attachments thereto.?®> The copy of the Protestant’s 1040,%° obtained just prior to hearing,
reflects the following “ Schedule C” information, as follows, to-wit:

Business NAICS Code SaesAsFiled
Retail: Mixed Variety 453220 $ 29,797.40
Tax Preparation 541213 $ 1,760.00
Business Services Center 561430 $ 2,000.00
Photographic Services 541920 $  460.00
AT&T Payments 522300 $ 20,391.86
Check Cashing 522300 $623,500.00
OG& E Payments 522300 $767,896.83
UT Payments 522300 $ 24,055.50

12. When the copy of the Protestant’s 1040 is compared to the information contained in
the transcripts provided by the Protestant and the information from the 1040 Matching Tapes, the
Protestant’ s assertion that the IRS combined the Protestant’s “Schedule C” information from his
1040 is confirmed?’ as follows, to-wit:

24 Division’s Exhibit C-1.

%5 See copy of IRS Form 4506 filed April 10, 2007. The Protestant requested that the copy be certified for
court or administrative purposes.

%6 protestant’s Exhibit 3. Thefirst page of the 1040 is stamped as follows, to-wit:

AUTHENTIC IRS REPRODUCTION
Per IRC 6103 (p) (2) (C), this photocopy has the same legal status asif it wasthe original.

27 All of the line item figures from the Transcripts and 1040 Matching Tapes match the Schedule C

information as combined on the 1040. See Protestant’s Exhibits 3 and 4. See also Division's Exhibits G1 and
Exhibit C-3.
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Business NAICS Code Sales as Combined on 1040, Transcripts, and 1040 Matching Tapes
Retail 453220 $ 29,797.40

Tax Preparation 541213 $ 1,760.00

Business Services 561430 $ 2,000.00

(“Schedule C” Attachment Sequence No. 9)% $ 33,557.00 (Occurrence #1)
Photographic Services 541920 $ 460.00

AT&T Payments 522300 $ 20,391.86

(“Schedule C” Attachment Sequence No. 11)*®  $  20,851.86%° (Occurrence #2)
Check Cashing 522300 $ 623,500.00

OG&E Payments 522300 $ 767,896.83

UT Payments 522300 $ 24,055.50

(“Schedule C” Attachment Sequence No. 10)3!  $1,415,452.00% (Occurrence #3)

CONCLUSIONSOF LAW

1. The Oklahoma Tax Commission is vested with jurisdiction over the parties and
subject matter of this proceeding.?

2. The collection and remittance of sales tax is governed by the Oklahoma Sales Tax
Code (“Sales Tax Code’).3* The Sdes Tax Code levies “upon al sdes® not otherwise

8 On the “Schedule C” fr the Retail Business is the handwritten notation “3” in the lower right-hand
corner. Handwritten notations also appear on the schedule, which are figures fromthe three (3) schedules of lines
one (1) added together, lines seven (7) added together, lines twenty-eight (28) added together, and lines thirty-one
(31) added together.

29 On the “ Schedule C” for the Photographic Services Business are handwritten notations, which are figures
fromthe two (2) schedules of lines one (1) added together, lines seven (7) added together, lines twenty-eight (28)
added together, and lines thirty-one (31) added together.

30 $20,851.86 was rounded up to $20,852.00.

31 On the “Schedule C” for the Check Cashing Business is the handwritten notation “3” in the lower right-
hand corner. Handwritten notations also appear on the schedule, which are figures from the three (3) schedules of
lines one (1) added together, lines seven (7) added together, lines twenty-eight (28) added together, and lines thirty-
one (31) added together.

32 This figure appears on the transcripts and the 1040 Matching Tapes as $1,415.00 due to a typographical
error when the 1040 was data entered on the federal level.

33 OKLA. STAT. ANN. tit. 68, § 221(D) (West Supp. 2007).

34 OKLA. STAT. ANN. tit. 68, § 1350t seq. (West 2001).

35 OKLA. STAT. tit. 68, § 1352(15)(a) (West Supp. 2003), which statesin pertinent part:
"Sale" means the transfer of either title or possession of tangible personal property for a
valuable consideration regardless of the manner, method, instrumentality, or device by which

the transfer is accomplished in this state, or other transactions as provided by this paragraph,
including but not limited to:
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exempted . . . an excise tax of four and one-half percent (4.5%) of the gross receipts or gross
proceeds®® of each sale of . . . tangible personal property. . . .”*" Oklahoma Statutes authorize
incorporated cities, towns, and counties to levy taxes as the Legislature may levy and collect
taxes for purposes of state government.®

3. The rules promulgated pursuant to the Administrative Procedures Act are presumed
to be valid and binding on the persons they affect and have the force of law.3°

4. The Tax Commission has promulgated rules as provided by law to facilitate the
administration, enforcement, and collection of taxes under the Oklahoma Sales Code.*°

5. For the purpose of proper administration of the provisions of the sales tax laws, it is
presumed that all gross receipts are subject to tax until they are shown to be tax exempt. The
burden of proving that a sale of tangible personal property or enumerated service is an exempt
sdle is upon the vendor.*!

a. the exchange, barter, lease, or rental of tangible personal property resulting in the transfer
of thetitleto or possession of the property,

35 OKLA. STAT. tit. 68, § 1352(7) (West Supp. 2003).

37 OKLA. STAT. tit. 68, § 1354(A)(1) (West Supp. 2003).
38 OKLA. STAT. tit. 68, § 1370 et seq. (West Supp. 2003).
39 OKLA. STAT. ANN. tit. 75, § 250 et seq. (West 2001).
40 OKLA. ADMIN. CODE § 710:65-1-1.

“L OKLA. STAT. tit. 68, § 1365(E) (West Supp. 2003):

It shall be the duty of every tax remitter required to make a sales tax report and pay any tax
under Section 1350 et seq. of this title to keep and preserve suitable records of the gross daily
sales together with invoices of purchases and sales, hills of lading, bills of sale and other
pertinent records and documents which may be necessary to determine the amount of tax due
hereunder and such other records of goods, wares and merchandise, and other subjects of

taxation under Section 1350 et seq. of thistitle as will substantiate and prove the accuracy of
such returns. It shall also be the duty of every person who makes sales for resale to keep
records of such sales which shall be subject to examination by the Tax Commission or any
authorized employee thereof while engaged in checking or auditing the records of any person
required to make a report under the terms of Section 1350 et seq. of this title. All such

records shall remain in Oklahoma and be preserved for a period of three (3) years, unless the
Tax Commission, in writing, has authorized their destruction or disposal at an earlier date, and
shall be open to examination at any time by the Tax Commission or by any of its duly

authorized agents. The burden of proving that a sale was not a taxable sale shall be upon the
person who made the sale.

See OKLA. ADMIN. CODE § 710:65-1-4(a) (June 26, 1994).
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6. In sales tax matters, “[t]he burden of proving a sale was not a taxable sale shal be
upon the person who made the sale.”

7. Vendors shall keep records and books of all sales and all purchases of tangible
personal property and must maintain complete books and records covering receipts from all sales
and distinguishing taxable from nontaxable receipts.*?

8. At minimum, the following records constitute a minimum requirement for the
purposes of the Sales Tax Code for vendors selling tangible personal property”>:

(1) Sales journal or log of daily sales in addition to cash register tapes and
other data which will provide adaily record of the gross amount of sales.

(2 A record of the amount of merchandise purchased. To fulfill this
requirement, copies of all vendors invoices and taxpayers copies of
purchase orders must be retained serially and in sequence as to date.

(3) A true and complete inventory of the value of stock on hand taken at least
once each year.

9. Salesof tangible personal property and taxable services by commercial photographers
and others to consumers or users of photographic goods and services are subject to sales and use
taxes, including, but not limited to, gross receipts from taking, reproducing and selling
photographs.**

10. “No assessment of any tax levied under the provisions of any state tax law..., shall be
made after the expiration of three (3) years from the date the return was required to be filed or
the date the return was filed, whichever period expires the later....”*°

11. Inal proceedings before the Tax Commission, the taxpayer has the burden of proof.*®
A proposed assessment is presumed correct and the taxpayer bears the burden of showing that it
isincorrect and in what respects.*’

42 OKLA. ADMIN. CODE § 710:65-3-30 (June 26, 2003).

3 OKLA. ADMIN. CODE § 710:65-3-31(a) (June 26, 1994).

4 OKLA. ADMIN. CODE § 710:65-19-260(a)(2) (June 26, 1994).

45 OKLA. STAT. ANN. tit. 68, § 223 (West 2001).

6 OKLA. ADMIN. CODE § 710:1-5-47 (June 25, 1999):
In al administrative proceedings, unless otherwise provided by law, the burden of proof shall
be upon the protestant to show in what respect the action or proposed action of the Tax
Commission isincorrect. If, upon hearing, the protestant fails to prove a prima facie case, the
Administrative Law Judge may recommend that the Commission deny the protest solely upon
the grounds of failure to prove sufficient facts which would entitle the protestant to the

requested relief.

OKLA. ADMIN. CODE 8§ 710:1-5-77(b) (June 25, 1999), provides in pertinent part:
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12. An order of the Tax Commission must be supported by substantial evidence.*®
Likewise, the audit upon which a portion of the record is formed and order issued, must be
supported by substantial evidence.*®

The Protestant’s primary contention is that the IRS did not report the “Schedule C”
information from his 1040 as filed. The Protestant maintains that the IRS combined his
“Schedule C” information, which is why the figures on the IRS 1040 Matching Tapes and the
IRS transcripts confirmed the figures that the Division had relied on for purposes of the audit.
All of the information provided by the Protestant seemed to confirm the figures relied on by the
Division.

However, just prior to hearing, the Protestant obtained a copy of his 1040 from the IRS
and the Protestant’s contention has proven to be correct. The copy of his 1040 clearly
demonstrates that the 1040 Matching Tapes and the transcripts are incorrect because of the way
the Schedule C information was combined for data entry purposes on the federal level, which is
not the IRS's standard practice.®® It was not until the Protestant obtained a copy of the 1040
from the IRS that the discrepancies could be satisfactorily explained.

..."preponderance of the evidence” means the evidence which is of greater weight or more
convincing than the evidence which is offered in opposition to it; evidence which as a whole
shows that the fact sought to be proved is more probable than not.

7 See Enterprise Management Consultants, Inc. v. Sate ex rel Oklahoma Tax Com'n, 1988 OK 91, 768
P.2d 359.

8 Dugger v. State ex rel. Oklahoma Tax Com'n, 1992 OK 105, 834 P.2d 964.

49 Commission Order No. 2003-07-22-09 (July 22, 2003), 2003 WL 2347117 (Okl. Tax Com.), available at
http://westlaw.com (Last visited August 10, 2006).

0 AUDITOR testified that in her experience as an Auditor and CPA, the IRS does not combine the
information from Schedule C's, but the information is entered exactly as it was filed. However, the information the
IRS provides on transcripts and the 1040 Matching Tapesis limited to the details from three (3) of the Schedule C’s,
unless the information is requested in a different form. Of course, in this case the only way to determine that the
1040 Matching Tapes and IRS transcripts were incorrect was to examine a copy of the Protestant’s 1040. Two (2)
transcriptsin different formats were provided by the Protestant, which only confirmed the 1040 Matching Tapes.

The Administrative Law Judge is aso taking judicia notice of the IRS website
(http://www.irs.gov/fags/faql-6.ntml , last visited July 26, 2007) to supplement the factual details and background of
thisaudit. OKLA. ADMIN. CODE § 710:1-5-36 (2004).

“Frequently Asked Questions’, 1.6 IRS Procedures. Copies & Transcripts statesin pertinent part:
How do | request a copy of my tax return for last year?
If you need an exact copy of a previously filed and processed return and all attachments
(including Form W-2 (PDF)), you must complete Form 4506 (PDF), Request for Copy of Tax

Return and mail it to the IRS address in the instructions along with a $39.00 fee for each tax
year requested. Copies are generally available for returnsfiled in the current and past 6 years.
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The Protestant’s second contention is that only $1,651.00 in sales for the Retail Business
were made in Oklahoma and the remaining $28,146.40 reflected on the actual “Schedule C’
attached to his 1040 were made in Texas or sales for resale, and not subject to the imposition of
Oklahoma sales taxes. However, the Schedule C from the 1040 reflects that the Protestant’s
“gross receipts or sales’ for the retail business were $29,797.40.

The production of a Texas Use Tax Permit is insufficient evidence that $28,146.40 in
sales were made in the State of Texas or as sales for resdle. The Protestant’s records do not
contain the minimum information required to meet his burden of proof.>*

The Division has included the “gross receipts or sales’ from the Protestant’s financial
service businesses in the proposed assessment, which are not subject to the imposition of sales
tax. With the correct figures from the 1040, the Division can revise the proposed assessment to
accurately reflect the “gross receipts or sales’ from the Protestant’s Retail Business and
Photographic Business.

However, the fve (5) month Audit Period seems unusua because the Protestant filed
semi-annually, not monthly. Pursuant to Section 1365 of Title 68, the Protestant’s semi-annual
sales tax report for January through June 2003 was due on July 15, 2003; and the semi-annual
sales tax report for July through December 2003 was due on January 20, 2004.°2

The Division had three (3) years from the due date of the semi-annual reports to issue
proposed assessment(s) in this matter. The assessment deadline for the first half of 203 was
July 15, 2006, and January 20, 2007, for the second half of 2003, unless the Protestant executed a
Statute of Limitations Waiver Agreement before the expiration dates, which was not done in this
audit, according to the record.

AUDITOR testified that the audit was assigned to her in June 2006, but the proposed
assessment for the Audit Period (August 2003 through December 2003) was not issued until
August 18, 2006, approximately three (3) years™ after the due date of the July 2003 sales tax
report, if the Protestant had been a monthly filer.>*

In cases where an exact copy of the return is not needed, tax return and transcripts may be
ordered. The tax return transcript shows most line items contained on the return as it was
originally filed, including any accompanying forms and schedules. (Emphasis added.)

*! See Note 46.

2 OKLA. STAT. tit. 68, § 1365(E) (West 2003), which states as follows, to-wit:
For taxpayers filing semi -annually, “... tax remitters or taxpayers ... may file semiannual
reports and remit taxes due thereunder to the Tax Commission on or before the fifteenth day
of January and July of each year for the preceding six-month period. If not paid on or before
the fifteenth day of such month, the tax shall be delinquent.”

3 OKLA. STAT. ANN. tit. 68, § 223 (West 2001).

> OKLA. STAT. tit. 68, 1365(A) (West 2003), which states as follows, to-wit:
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In addition, the Division’s methodology used to calculate the amount of under-reported
sales overstates the under-reported sales for the Audit Period.

According to the revised audit work papers® the cal culation was made as follows, to-wit:

Schedule C Gross Sades $54,409.00
Less Sales Reported on Sales Tax Reports (1,651.00)
Less Credit for Photographic Supplies (_51.98)
Equals Total Under-Reported Sales $52,706.02
Divided by the Audit Period 5 Months
Equals Under-Reported M onthly Sales $10,541.20

If the total under-reported sales of $52,706.02 had been correct, the figure would
represent the total amount of under-reported sales for the entire 2003 tax year, not just the under-
reported sales for the Audit Period (August through December of 2003).

From the 1040 provided by the Protestant, it would appear that the calculation should be
made as follows, to wit:

Business NAICS Code 1040 Gross Receipts or Sales
Retail 453220 $29,797.40
Photographic Services 541920 460.00

Subtotal $30,257.40

Minus Reported Sales ( 1,651.00)

Minus Photographic Supplies ( 51.98)

Total Under-Reported Sales for Tax Year 2003 $28,554.42

Divided by Monthsin the Y ear 12 Months

Equals Under-Reported M onthly Sales $ 2,379.53

Times Monthsin the Audit Period 5 Months

Equals Total Under-Reported Sales for the Audit Period $11,897.65
DISPOSITION

It is the ORDER of the OKLAHOMA TAX COMMISSION, based upon the facts and
circumstances of this case, that the protest to the proposed sales tax assessment should be
sustained in part, and denied in part.

Effective July 1, 2003, for taxpayers that filed sales tax monthly, “...it shall be the duty of all
tax remitters, on or before the fifteenth day of each month, to deliver to the Oklahoma Tax
Commission, upon forms prescribed and furnished by it, sales tax reports signed under oath,
showing the gross receipts or gross proceeds arising from all sales taxable and nontaxable ....
If not filed on or before the fifteenth of such month, the tax shall be delinquent from such
date.”

%5 Division’s Exhibit H.
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It is further ORDERED that the sales tax audit be adjusted in accordance with the
findings of fact and conclusions of law herein and that the revised amounts, inclusive of accrued
interest and penalty, should be fixed as the anounts due and owing.

OKLAHOMA TAX COMMISSION

CAVEAT: This decision was NOT deemed precedential by the Commission. This means that
the legal conclusions are generaly applicable or are limited in time and/or effect. Non-
precedential decisions are not considered binding upon the Commission. Thus, similar issues
may be determined on a case-by-case basis.

13 0of 13 OTC ORDER NO. 2007-09-25-02



