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JURISDICTION:  OKLAHOMA TAX COMMISSION 
CITE:    2007-06-19-07 (NON-PRECEDENTIAL) 
ID:    P-06-199-K 
DATE:    JUNE 19, 2007 
DISPOSITION:  DENIED 
TAX TYPE:   INCOME 
APPEAL:   NONE 
 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 
 
 Protestant, PROTESTANT, appears pro se.  The Audit Division of the Tax Commission 
(hereinafter "Division") is represented by OTC ATTORNEY, Assistant General Counsel, Office of 
the General Counsel, Oklahoma Tax Commission. 

 
STATEMENT OF THE CASE 

 
 As a result of information made available to the Division by the Oklahoma Employment 
Security Commission, the Division by letters dated May 6, 2006; cause to be issued proposed 
income tax assessments against Protestant for the 2002, 2003 and 2004 tax years.  Protestant by 
Notice of Dispute dated June 28, 2006, timely protested the proposed assessments.  An oral hearing 
was not requested in the Notice of Dispute. 
 
 On November 2, 2006, the Division referred its file to the Office of the Administrative Law 
Judges (“ALJ’s Office”) for further proceedings pursuant to the Uniform Tax Procedure Code1 and 
the Rules of Practice and Procedure Before the Oklahoma Tax Commission2.  The case was 
docketed as Case No. P-06-199-K and assigned to ALJ, Administrative Law Judge.3 
 
 The Division’s Verified Response was filed January 26, 2007.  Attached to the Response 
were Exhibits A through G.  Protestant filed a reply to the Response on April 3, 2007, whereupon 
the record was closed and this cause was submitted for decision. 4 

 
FINDINGS OF FACT 

 
 Upon review of the file and records, including the Division’s Verified Response, the exhibits 
attached thereto and Protestant’s reply, the undersigned finds: 
 
 1. Protestant received income in the form of non-employee compensation during the 2002 
tax year in the amount of $44,760.62.  Exhibit B. 
 

                                                 
1   68 O.S. 2001, § 201 et seq. 
2   Rules 710:1-5-20 through 710:1-5-47 of the Oklahoma Administrative Code (“OAC”) 
3   OAC, 710:1-5-22(b). 
4   OAC, 710:1-5-39(a). 
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 2. Protestant received income in the form of non-employee compensation during the 2003 
tax year in the amount of $73,458.85.  Exhibit D. 
 
 3. Protestant received income in the form of non-employee compensation during the 2004 
tax year in the amount of $31,218.95.  Exhibit F. 
 
 4. Protestant has not filed an Oklahoma income tax return for either the 2002, 2003 or 
2004 tax year.  Division’s Verified Response, Factual Basis for Assessment, Page 2, ¶ 11. 
 
 5. By letter dated May 8, 2006, the Division proposed the assessment of income tax against 
Protestant for the 2002 tax year in the amount of $3,133.00, interest on the delinquent tax at fifteen 
percent (15%) from April 15, 2003 to July 7, 2006, in the amount of $1,518.00, for a total tax and 
interest due within sixty (60) days of $4,651.00, and a thirty (30) day delinquency penalty of ten 
percent (10%) in the amount of $313.30, for a total tax, interest and penalty due after sixty (60) days 
of $4,964.30.  Exhibit A. 
 
 6. By letter dated May 8, 2006, the Division proposed the assessment of income tax against 
Protestant for the 2003 tax year in the amount of $5,142.00, interest on the delinquent tax at fifteen 
percent (15%) from April 15, 2004 to July 7, 2006, in the amount of $1,717.99, for a total tax and 
interest due within sixty (60) days of $6,859.99, and a thirty (30) day delinquency penalty of ten 
percent (10%) in the amount of $514.20, for a total tax, interest and penalty due after sixty (60) days 
of $7,374.19.  Exhibit C. 
 
 7. By letter dated May 8, 2006, the Division proposed the assessment of income tax against 
Protestant for the 2004 tax year in the amount of $2,076.00, interest on the delinquent tax at fifteen 
percent (15%) from April 15, 2005 to July 7, 2006, in the amount of $382.21, for a total tax and 
interest due within sixty (60) days of $2,458.21, and a thirty (30) day delinquency penalty of ten 
percent (10%) in the amount of $207.60, for a total tax, interest and penalty due after sixty (60) days 
of $2,665.81.  Exhibit E. 
 
 8. By Notice of Dispute dated June 28, 2006, Protestant timely protested the proposed 
assessments, asserting essentially that the assessments are void since the Division did not comply 
with the Internal Revenue Code and the Internal Revenue Service procedures manual.  In the reply, 
Protestant first takes exception to the Division’s statement that he did not request a hearing.  
Protestant also asserts that to the best of his recollection, the assessments are based on information 
received from the Internal Revenue Service rather than the Oklahoma Employment Security 
Commission, and that the Division’s receipt of federal return information is unlawful absent a duly 
executed agreement on tax coordination.  Protestant further asserts that the Division failed to 
establish that he had Oklahoma taxable income or that he was required to file a federal income tax 
return for either the 2002, 2003 or 2004 tax year. 
 
 9. Protestant did not request an oral hearing in the Notice of Dispute nor in any other 
pleading filed herein.  See, OAC, 710:1-5-28(c). 
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CONCLUSIONS OF LAW 
 
 WHEREFORE, premises considered, the undersigned concludes as a matter of law that: 
 
 1. Jurisdiction of the parties and subject matter of this action is vested in the Tax 
Commission.  68 O.S. Supp. 2002, § 221(D).5 
 
 2. The assessment of Oklahoma income tax is governed by the provisions of Section 221 
(A) of the Uniform Tax Procedure Code wherein it provides in pertinent part: 

If any taxpayer shall fail to make any report or return as required by 
any state tax law, the Oklahoma Tax Commission, from any information in 
its possession or obtainable by it, may determine the correct amount of tax 
for the taxable period. * * * If, in cases where no report or return has been 
filed, the Tax Commission determines that there is a tax due for the taxable 
period, * * * it shall in writing propose the assessment of taxes * * * and 
shall mail a copy of the proposed assessment to the taxpayer at the 
taxpayer’s last-known address.  Proposed assessments made in the name of 
the ‘Oklahoma Tax Commission’ by its authorized agents shall be 
considered as the action of the Tax Commission. 

 
See, In re Income Tax Protest of F & M Bancorporation and Subsidiaries, 2005 OK CIV APP 6, 
105 P.3d 837. 
 
 3. Oklahoma income tax is imposed upon the Oklahoma taxable income of every resident 
individual.  68 O.S. 2001, § 2355(A).  See, OAC, 710:50-3-1.6 
 
 4. “Every resident individual having a gross income, or gross receipts, for the taxable year 
in an amount sufficient to require the filing of a federal income tax return” is required to “make a 
return stating specifically the taxable income and, where necessary, the adjusted gross income and 
the adjustments provided in [the Oklahoma Income Tax Act] to arrive at Oklahoma taxable income 
and, where necessary, Oklahoma adjusted gross income.”  68 O.S. 2001, § 2368(A)(1) and (2). 
 
 5. It is a well-established principle of law that wages are income and are taxable under the 
income tax laws, as the following statutory and case law distinctly shows: 

 

                                                 
5   Section 221(D) provides in pertinent part: 

In the event an oral hearing is not requested [in the written protest], the Tax Commission 
shall proceed without further notice to examine into the merits of the protest and enter an 
order in accordance with its findings. 

    6  This rule provides: "All taxpayers must file Oklahoma Income Tax Returns.  `Taxpayer' means any person subject 
to income tax imposed by Oklahoma Statutes, or whose income is in whole or in part, subject to income tax imposed 
by any provision of the Oklahoma Statutes."  
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  i. Internal Revenue Code (1954) 

   Sec. 61.  Gross income defined. (a)  General definition. - 
Except as otherwise provided in this subtitle, gross income 
means all income from whatever source derived, including 
(but not limited to) the following items: 

 
(1) Compensation for services, including fees, 
commissions, fringe benefits, and similar 
items; [Emphasis Added] 

 
  ii.  The U.S. Supreme Court defined income in Eisner v. Macomber, 1 USTC 

32, 252 U.S. 189 (1920) as "the gain derived from capital, from labor, or 
from both combined." 

 
  iii. In C.I.R. v. Daehler, 281 F.2d 823 (C.A. Fla. 1960), the Court held that 

compensation for services rendered by employee to employer is taxable 
income of whatever kind and in whatever form it is received, short of 
specific exception to broad statutory definition of gross income. 

 
  iv. In Jones v. U.S., 551 F.Supp. 578 (D.C. N.Y. 1982), the Court specifically 

held that wages are "gross income" within the meaning of Section 61. 
 
  v. In Painter v. Campbell, 110 F.Supp. 503 (D.C. Tex. 1953), the Court held 

that the intent of the income tax law is that all receipts whatever that come to 
an employee because of labor and service, whether payment is compelled or 
not, shall be taxed as arising from labor. 

 
  vi. In Lovell v. U.S., 579 F.Supp. 1047 (D.C. Wis. 1984), the Court held that 

compensation for labor or service is taxable income, and no deduction is 
allowed for value of labor expended. 

 
  vii.  In Oklahoma Tax Commission v. Smith, 610 P.2d 794 (1980), the Court 

provided: 
 

   "For state income tax purposes, 'income' relates to total 
receipts of a taxpayer and is in no way dependant on what part, or 
how much, of that income a taxpayer must pay for various expenses 
he is obligated to meet unless those various expenses are as a matter 
of legislative policy declared to be exempt from taxation, thereby 
constituting a deduction from income, and made to be so by the 
legislature." 

 
  viii.  In Casper v. Commissioner of Internal Revenue, 805 F.2d 902 (10th Cir. 

1986), the Court held that "value received in exchange for services 
constitutes taxable income pursuant to I.R.C. § 61(a)(1)." 
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 6. A proposed assessment is presumed correct and the taxpayer bears the burden of 
showing that it is incorrect, and in what respect.  OAC, 710:1-5-47.  See, Enterprise Management 
Consultants, Inc. v. Oklahoma Tax Commission, 1988 OK 91, 768 P.2d 359. 
 
 7. Protestant failed to sustain his burden of proving that the non-employee compensation 
he received during the 2002, 2003 and 2004 tax years was not income subject to Oklahoma income 
tax and that he was not required to file a federal income tax return reporting said income.  The non-
employee compensation was reported to the Oklahoma Employment Security Commission and 
without evidence to the contrary is subject to Oklahoma income tax.  Further, Protestant had income 
sufficient to require the filing of a federal income tax return during the 2002, 2003 and 2004 tax 
years.  See, IRC, § 6012. 
 
 8. Protestant’s protest to the proposed income tax assessments should be denied. 

 

DISPOSITION 
 
 THEREFORE, based on the above and foregoing findings and conclusions, it is ORDERED 
that the protest of Protestant, PROTESTANT, be denied.  It is further ORDERED that the amounts 
in controversy, inclusive of any additional accrued and accruing interest, be fixed as the deficiencies 
due and owing. 
 
       OKLAHOMA TAX COMMISSION 
 
CAVEAT: This decision was NOT deemed precedential by the Commission.  This means that 
the legal conclusions are generally applicable or are limited in time and/or effect.  Non-
precedential decisions are not considered binding upon the Commission.  Thus, similar issues 
may be determined on a case-by-case basis.   


