NON-PRECEDENTIAL DECISION OKLAHOMA TAX COMMISSION

JURISDICTION: OKLAHOMA TAX COMMISSION
CITE: 2006-10-10-04 (Non-Precedential)
ID: P-06-103-H

DATE: OCTOBER 10, 2006
DISPOSITION: DENIED

TAX TYPE: WITHHOLDING

APPEAL.: NONE

FINDINGS OF FACT AND CONCLUSIONS OF LAW

PRESIDENT, as President of COMPANY and as an Individual (“Protestant”), appears
pro se! The InHouse Audit Section of the Audit Division (“Division”), Oklahoma Tax
Commission, appears through OTC ATTORNEY, Assistant General Counsel, Office of General
Counsel, Oklahoma Tax Commission

PROCEDURAL HISTORY

On July 6, 2006, the protest file was received by this office for further proceedings
consistent with the Uniform Tax Procedure Code? and the Rules of Practice and Procedure
Before the Oklahoma Tax Commission.® On July 17, 2006, a letter was mailed to the Protestant
advising that this matter had been assigned to ALJ, Administrative Law Judge, and docketed as
Case Number P-06-103-H. The letter aso advised the Protestant that a Notice of Prehearing
Conference would be sent by mail ard enclosed a copy of the Rules of Practice and Procedure
Before the Oklahoma Tax Commission. On July 21, 2006, the Notice of Prehearing Conference
was mailed to the last known address of the Protestant, setting the prehearing conference for
August 10, 2006, at 10:30 am.* The prehearing conference was held as scheduled. The
Protestant did not appear at the prehearing conference and did not request a hearing in his letter
of protest.

On August 10, 2006, the Prehearing Conference Order was issued advising the parties
that this matter would be submitted for decision on the merits upon receipt of a verified response
from the Division, due no later than thirty (30) days from the date of the order.

The Division's Verified Response to Protest was filed on August 14, 2006. The
verification attached to the response was duly sworn under oath, on behalf of the Division, by

L «pro se” (proh say or see), adv. & adj. [Latin] For oneself; on one's own behalf; without a lawyer <the
defendant proceeded pro se> <a pro se defendant>. -- Also termed pro persona; in propria persona;, propria
persona; pro per. See PROPRIA PERSONA. BLACK'S LAW DICTIONARY (8th ed. 2004), available at
http://westlaw.com (March 16, 2006).

2 OKLA. STAT. ANN. tit. 68, § 201 et seq. (West 2001).
3 OKLA. ADMIN. CODE §§ 710:1-5-20 through 710:1-5-47 (June 11, 2005).

* OKLA. STAT. ANN. tit. 68, § 208 (West 2001). The notice was mailed to the Protestant at LAST KNOWN
ADDRESS
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SUPERVISOR, Supervisor.> On August 16, 2006, the Protestant was advised by letter that a
response to the Division's Verified Response to Protest could be filed on or before August 28,
2006, at which time the record would be closed and the case submitted for decison. No
response was filed by the Protestant. On August 31, 2006, the record in this matter was closed
and this case was submitted for decision.

FINDINGS OF FACT

Upon review of the file and records, including the record of the proceedings, the exhibits
received into evidence, and the Division's Verified Response to Protest, the undersigned finds:

1. COMPANY was a retail automotive and fome supply store, located at BUSINESS
ADDRESS.®

2. TheDivision conducted an In-House audit of COMPANY for the period of January 1,
2003, through May 15, 2003, (“Audit Period”) and determined that COMPANY had failed to
report and remit income tax that was withheld from the wages of its employees during the Audit
Period.’

83. The Protestant was the President and sole officer of COMPANY during the Audit
Period.

4. On November 3, 2005, the Division issued a proposed assessment against the
Protestant for proposed withholding tax during the Audit Period®, as follows, to-wit:

Tax Due $ 810.00
Interest @ 15% through 08/20/04 152.63
Tax & Interest due within 60 Days $ 962.63
30 day delinquent Penalty 202.50
Tax, Interest & Penalty due after 60 Days $1,165.13

5. On December 5, 2005, the Division received a timely filed letter of protest from the
Protestant. The Protestant states that he was President and sole officer of COMPANY during the
Audit Period, but asserts that the manager was responsible for the reporting and remitting taxes
to the Tax Commission. *°

® See OKLA. ADMIN. CODE § 710:1-5-28(c) (June 11, 2006).

® Division's Exhibit A. COMPANY isalso known as“ COMPANY ALIAS”
" Division's Exhibit B.

8 Division’s Exhibit A and Exhibit D.

® Division's Exhibit C.

10 bjvision’s Exhibit D.
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6. The Protestant filed a Chapter 11 Bankruptcy in the Western District of Oklahoma,
Case No. XX-XXXXX-XX. On November 3, 2005, the Tax Commission filed a “Proof of
Claim” for the Audit Period.**

CONCLUSIONSOF LAW

1. The Oklahoma Tax Commission is vested with jurisdiction over the parties and
subject matter of this proceeding.*?

2. Every employer is required to deduct and withhold tax and pay over the amount so
withheld as taxes to the Oklahoma Tax Commission. '3

3. Every employer, including officers of corporations, who is required to withhold and
remit taxes to the Tax Commission, shall be held personally liable for failure to do so.*

4. When the Tax Commission issues a proposed assessment for unpaid withholding
taxes, the Commission shall file assessments against the principal officers of the corporation as
well. The principal officers of any corporation shall be liable for the payment of withholding tax
if such officer held an officer position during the time covered by the assessment. The liability
of principa officers for withholding shall be determined in accordance with the standards used
for determining officer liability for federal withholding tax.°

5. The proposed assessment of withholding tax issued by the Division against the
Protestant falls within an exception to the automatic stay provision™® contained in the Bankruptcy
Code,'" as follows, to-wit:

M Division’s Exhibit E.

12 OKLA. STAT. ANN. tit. 68, § 207 (West 2001).

13 OKLA. STAT. ANN. tit. 68, § 2385.3(A) (West Supp. 2006).

14 OKLA. STAT. ANN. tit. 68, § 2385.3(E) (West Supp. 2006).

15 OKLA. STAT. ANN. tit. 68, § 253 (West Supp. 2006). See also Oklahoma Tax Commission Precedential

Order No. 1996-12-17-037 (December 17, 1996), 1997 WL 201593 (Okl. Tax. Com.), available at
http://westlaw.com (L ast visited September 6, 2006).

11 U.SCA. §362(a)(6):

(a) Except as provided in subsection (b) of this section, a petition filed under
section 301, 302, or 303 of this title, or an application filed under section
5(a)(3) of the Securities Investor Protection Act of 1970, operates as a stay,
applicable to all entities, of--(6) any act to collect, assess, or recover a clam
against the debtor that arose before the commencement of the case under this
title;
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by the Tax Commission as a part of the tax with respect to which they are imposed . . .

(b) The filing of a petition under section 301, 302, or 303 of this title, or of an

application under section 5(a)(3) of the Securities Investor Protection Act of 1970,
does not operate as a stay—

(9) under subsection (a), of--

(A) an audit by a governmental unit to determine tax liability;

(B) the issuance to the debtor by a governmental unit of a notice of tax deficiency;
(C) ademand for tax returns; or

(D) the making of an assessment for any tax and issuance of a notice and demand
for payment of such an assessment (but any tax lien that would otherwise attach to
property of the estate by reason of such an assessment shall not take effect unless
such tax is a debt of the debtor that will not be discharged in the case and such

property or its proceeds are transferred out of the estate to, or otherwise revested
in, the debtor). 8

6. Oklahoma Statutes provide for the collection of interest and penalties on delinquent
tax.2® “All penalties or interest imposed by [Title 68], or any state tax law, shall be recoverable

7. In al proceedings before the Tax Commission, the taxpayer has the burden of pro

120

of .2

A proposed assessment is presumed correct and the taxpayer bears the burden of showing that it
isincorrect and in what respect.??

359.

1711 U.S.C.A. §301 et seq. (West Supp. 2006).

1811 U.S.C.A. § 362(b)(9) (West Supp. 2006).

19 OKLA. STAT. ANN. tit 68, § 217 (West 2001).

20 OKLA. STAT. ANN. tit. 68, § 217(G) (West 2001).

2L OKLA. ADMIN. CODE § 710:1-5-47 (June 11, 1999), which states:
In al administrative proceedings, unless otherwise provided by law, the burden of proof shall
be upon the protestant to show in what respect the action or proposed action of the Tax
Commission isincorrect. If, upon hearing, the protestant fails to prove a prima facie case, the
Administrative Law Judge may recommend that the Commission deny the protest solely upon

grounds of failure to prove sufficient facts which would entitle the protestant to the requested
relief.

OKLA. ADMIN. CODE § 710:1-5-77(b) (June 25, 1999), providesin pertinent part:

... “preponderance of the evidence” means the evidence which is of greater weight or more
convincing than the evidence which is offered in opposition to it; evidence which as a whole
shows that the fact sought to be proved is more probable than not.
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8. It is undisputed that the Protestant was the President and a principal officer of
COMPANY during the Audit Period.

9. The Protestant has failed to meet his burden of showing that the proposed
withholding tax assessment for the Audit Period is incorrect and in what respect.

DISPOSITION

It is the ORDER of the OKLAHOMA TAX COMMISSION, based upon the specific
facts and circumstances of this case, that the protest should be denied.

It is further ORDERED that the total amount assessed for unpaid withholding tax and
penalty be fixed as the Protestant’ s deficiency, and that those amounts shall be determined as due
and owing, including interest, accrued and accruing.

OKLAHOMA TAX COMMISSION
CAVEAT: Thisdecision was NOT deemed precedential by the Commission. This means that
the legal conclusions are generally applicable or are limited in time and/or effect. Non-

precedential decisions are not considered binding upon the Commission. Thus, similar issues
may be determined on a case-by-case basis.
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