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JURISDICTION:  OKLAHOMA TAX COMMISSION 
CITE:    2004-08-24-18 
ID:    P-04-001-H 
DATE:    AUGUST 24, 2004 
DISPOSITION:  DENIED 
TAX TYPE:   ESTATE 
APPEAL:   NONE TAKEN 
 

FINDINGS CONCLUSIONS AND RECCOMMENDATIONS 
 
 The hearing on the Protestant’s Motion to Dismiss was scheduled to be held on May 7, 
2004, at 1:00 p.m., but at the time of hearing, the parties requested that the Motion to Dismiss be 
submitted on briefs in accordance with OAC 710:1-5-39. 
 
 An open hearing1 on the protest in this matter was held on May 7, 2004, at approximately 
1:30 p.m.  Upon conclusion of the hearing the record in this matter was closed and this case was 
submitted for decision on May 7, 2004. 
 

I. MOTION TO DISMISS 
 

FINDINGS OF FACT 
 

 Upon review of the position letters, and briefs of the parties, the undersigned finds: 
 
 1.  DECEDENT (“Decedent”) died on March 4, 2002. 
 
 2.  The Oklahoma Estate Tax Return (“Return”) was due December 4, 2002. 
 
 3.  On June 5, 2003, the Division received the Return. 2 
 
 4.  On July 11, 2003, the Division completed its audit of the Return. 
 
 5.  On July 28, 2003, the Division issued an assessment of additional estate tax due. 
 
 6.  On August 5, 2003, the Protestant, through its PERSONAL REPRESENTATIVE 
timely protested the proposed assessment. 
 
 7.  On January 6, 2004, the Personal Representative faxed a letter to the Division seeking 
the status of the protest filed August 5, 2003. 
 
 8.  On January 9, 2004, the Division transmitted the protest file to the Office of the 
Administrative Law Judge.3 

                                                 
1 The Protestant waived the right to a confidential hearing pursuant to 68 O.S. § 205. 
 
2 Protestant’s Exhibit 4 is a copy of the receipt reflecting that the protest was mailed on June 4, 2003, through the 
U.S. Post Office. 

 
3 There was no explanation as to why the protest was not forwarded to the Office of the Administrative Law Judge 
until January 9, 2004. 
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 9.  On January 12, 2004, the Office of Administrative Law Judge sent the Personal 
Representative an introductory letter, which also advised that he would be notified by mail of the 
prehearing conference. 
 
 10.  On February 10, 2004, a Notice of Prehearing Conference was mailed to the parties 
advising that the prehearing conference was set for March 4, 2004, at 10:00 a.m. 
 
 11.  At the request of the Personal Representative, the prehearing conference was held by 
phone on March 4, 2004, at 10:00 a.m. 
 
 12.  On April 29, 2004, the Personal Representative filed a Motion to Dismiss on the 
basis that the Division had failed to timely respond to the protest filed August 5, 2003, by not 
scheduling a prehearing conference within sixty (60) days of the filing of the protest.4 
 
 13.  The Personal Representative requested that the motion be heard on May 7, 2004, at 
1:30 p.m. or shortly before. 
 
 14.  On May 3, 2004, the Division filed a Waiver of Period of Time, so the Motion to 
Dismiss could be heard on the same day of the protest hearing. 
 
 15.  On May 3, 2004, a Notice to Appear or Respond in Writing was sent to the parties 
advising that the Motion to Dismiss would be heard May 7, 2004, at 1:00 p.m., prior to the 
evidentiary hearing. 
 
 16.  On May 6, 2004, the Division filed its Response to the Motion to Dismiss. 
 

CONCLUSIONS OF LAW 
 
 1.  The Tax Commission is vested with jurisdiction over the parties and subject matter of 
this proceeding. 5 
 
 2.  The Oklahoma Tax Commission is vested with jurisdiction to consider the Motion to 
Dismiss.6 
 
 3.  A Motion to Dismiss may be filed by either party in an administrative proceeding 
related to a tax protest.7 
 
 4.  Notice shall be given at least fifteen (15) days prior to the show cause hearing.8 

                                                                                                                                                             
 

4 The Personal Representative also noted that the Division’s basis for rejecting the Protestant’s alternative date of 
death valuation was the Protestant’s failure to timely request an extension of t ime to file the state estate tax return. 
 
5OAC 710:1-5-38. 
 
6OAC 710:1-5-46. 
 
7 OAC 710:1-5-46(a). 
 
8 OAC 710:1-5-46(b). 
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 5.  The Division waived the fifteen (15) day notice period at the request of the Personal 
Representative. 
 
 6.  In all proceedings before the Oklahoma Tax Commission, the taxpayer has the burden 
of proof9 to show the action of the Commission is incorrect, and in what respect.10 
 
 7.  While there is statutory authority to dismiss actions brought in the district court for 
failure of the plaintiff to appear at trial, failure to prosecute, or on other non-jurisdictional 
grounds, there is no such authority applicable to tax protests.11 
 
 8.  If a protest is timely filed the Tax Commission is required to “examine into the merits 
of the protest and enter an order in accordance with its findings.”12 
 
 9.  Although OAC 710:1-5-46 may be read to allow for the involuntary dismissal of a 
protest on non-jurisdictional grounds, it is contrary to statute and should not be followed.13 
 
 10.  The Protestant has failed to meet its burden of proof.  The provision of the Oklahoma 
Administrative Code (“OAC”) cited by the Personal Representative is not a jurisdictional ground 
on which a protestant can seek dismissal of a proposed assessment made by the Division.  The 
text of OAC 710:1-5-28 is as follows: 

 
A prehearing conference notice is sent to the parties, usually within sixty (60) 
days of the filing of the protest.  The purpose of the pre-hearing conference is 
to get the parties together before the Administrative Law Judge to attempt to 
resolve the case or parts of it, early in the progression of the case, to discuss the 
facts, identify the legal issues, present discovery requests, make all appropriate 
stipulations, and to propose a procedure schedule.  However, the prehearing 
conference should not serve as the parties introduction to the case.  Rather, the 
parties are to make contact and discuss the merits of the case prior to the 
scheduled prehearing conference.14 

 
 There is no language in the cited provision of the OAC which can be construed as 
requiring that the Division’s proposed assessment be dismissed if the prehearing conference is 

                                                                                                                                                             
 

9 The standard of review in an administrative proceeding is preponderance of the evidence.  Oklahoma Tax 
Commission Order No. 1999-04-08-003 (citing Oklahoma Tax Commission Order No. 1991-10-17-061. OAC 
710:1-5-77(b) provides in pertinent part that “preponderance of the evidence” means the evidence which as a whole 
shows that the fact sought to be proved is more probable than not. 

 
10 OAC 710:1-5-47. See Enterprise Management Consultants, Inc. v. Oklahoma Tax Commission, 1988 OK 91, 768 
P.2d 359. 

 
11 Precedential Commission Order No. 1996-05-30-002. 

 
12 68 O.S. 221(D). 

 
13 See Precedential Commission Order No. 1996-05-30-00 and OAC 710:1-5-46. 

 
14 OAC 710:1-5-28(a). 
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not held within sixty (60) days.  The Protestant has not cited any statutory authority or case law 
supporting the Motion to Dismiss. 
 

DISPOSITION 
 
 It is the ORDER of the OKLAHOMA TAX COMMISSION based upon the above and 
foregoing findings and conclusions, that the Motion to Dismiss filed by the Protestant be denied. 
 

II.ESTATE TAX ASSESSMENT 
 

FINDINGS OF FACT 
 
 Upon review of the file and records, including the record of the proceeding, the exhibits 
received into evidence and the position letters, briefs and supplemental arguments of the parties, 
the undersigned finds: 
 
 1.  DECEDENT (“Decedent”) died on March 4, 2002.15 
 
 2.  The Oklahoma Estate Tax Return (“Return”) of the Decedent was due December 4, 
2002. 
 
 3.  The Federal Estate Tax Return of the Decedent was also due December 4, 2002. 
 
 4.  On December 2, 2002, prior to the due date, PERSONAL REPRESENTATIVE of the 
Estate of DECEDENT (“Personal Representative”), filed an Application for Extension of Time 
to File the Federal Estate Tax Return (“IRS Extension”) with the Internal Revenue Service 
(“IRS”).16 
 
 5.  On December 11, 2002, the IRS granted an automatic six (6) month extension to file 
the Federal Estate Tax Return until June 4, 2003.17 
 
 6.  On June 5, 2003, the Personal Representative filed the Return of the Decedent with 
the Division, along with a copy of the IRS Extension. 18  The Personal Representative elected to 
use the Alternate Value (6 months after the [Date of Death]) or September 4, 2002.  The Personal 
Representative paid $9,299.00 in estate tax shown due with the filing of the Return. 19 

 
 7.  Following an audit of the Return, the Division determined that the Return was not 
timely filed and disallowed the Personal Representative’s election to use the Alternate Valuation 

                                                 
15 Division Exhibit “A”. 

 
16 Division Exhibit “B”.  The Personal Representative did not have all the information to complete the state or 
federal returns.  The federal estate tax packet refers the preparer to Federal Form 4768 to obtain an extension to file. 

 
17 See Note 12. 

 
18 Protestant’s Exhibit 4 is a copy of the receipt reflecting that the protest was mailed on June 4, 2003, through the 
U.S. Post Office. 

 
19 Division Exhibit “C”. 
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Method to determine the value of the gross estate.  The Return was adjusted to reflect the value 
of the estate on the date of the Decedent’s death (March 4, 2002). 

 
 8.  The Division reviewed a Disclaimer, included with the Return, signed by the 
Decedent’s Spouse, SPOUSE, dated June 6, 2002, as to 29,544 shares of Exxon Mobil Stock 
received by the Trustee of the TRUST. 20 

 
 9.  The lineal heirs’ share of the estate increased due to the Disclaimer filed by SPOUSE, 
as to the 29,544 shares of Exxon Mobil stock.21  The Date of Death Value of the stock was 
increased from $1,712,391.00 to $2,167,038.00.22 

 
 10.  The Date of Death Value of the estate passing to SPOUSE was increased from 
$904,669.00 to $1,098,424.00.23  

 
 11.  On July 28, 2003, the Division adjusted the Return to reflect the value of the estate to 
Death of Death (March 4, 2002).  The adjustment resulted in a proposed assessment of additional 
estate tax of $16,540.53, plus interest through August 6, 2003, in the amount of $2,351.47, for a 
total due of $18,892.00.24 

 
 12.  On August 6, 2003, the Division received a timely filed protest from the Personal 
Representative of the proposed assessment.25  The basis of the protest is that the Personal 
Representative believed that the IRS Extension automatically extended the due date for filing the 
Return, and that other Oklahoma Tax Commission forms advise the taxpayer how to file for an 
extension. 26  The Personal Representative also argued the estate tax and income tax 
consequences if the valuation of estate was changed as proposed by the Division in the 
assessment.27 

 
 13.  On January 6, 2004, the Personal Representative sent the Division a letter requesting 
the status of the protest filed on August 5, 2003. 

 

                                                 
 
20 The Decedent created the Trust on October 30, 1991.  Under the terms of the trust, SPOUSE was entitled to 
receive the 29,544 shares of Exxon Mobil stock. 

 
21 The lineal heirs of the Decedent are PERSONAL REPRESENTATIVE, her son; and her daughter, DAUGHTER. 

 
22 Division Exhibit “D”. 

 
23 Division Exhibit “D”. 

 
24 Division Exhibit “D”. 

 
25 Division Exhibit “E”. 
 
26 The Personal Representative cited income tax in support of his proposition.  See Protestant’s Exhibit 1. The 
Personal Representative specifically noted Oklahoma Form 504, the instructions on Oklahoma Tax Commission 
income tax forms, and income tax rules. 

 
27 Division Exhibit “E”. 
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 14.  On January 9, 2004, the Division transmitted the protest file to the Office of the 
Administrative Law Judge. 

 
 15.  On January 12, 2004, the Office of the Administrative Law Judge sent the Personal 
Representative a letter acknowledging receipt of the protest file from the Division.  The letter 
also advised the Personal Representative that he would be notified by mail of a prehearing 
conference. 
 
 16.  On February 10, 2004, the parties were notified that the prehearing conference would 
be held on March 4, 2004, at 10:00 a.m.  The prehearing conference was held by phone at the 
request of the Personal Representative. 
 
 17.  On April 8, 2004, a notice was sent to the parties that the hearing in this matter was 
set for May 7, 2004, at 1:30 p.m. 
 

ADDITIONAL FINDINGS OF FACT 
 

 1.  There is no state form Application for Extension of Time to File Oklahoma Estate Tax 
Return, analogous to Federal Form 4768.28 
 
 2.  The Oklahoma Estate Tax Return Packet states, “A completed return must be filed 
within nine (9) months after the date of the decedent’s death or interest will accrue”. 29  
 
 3.  The instructions in the Oklahoma Estate Tax Packet advises the preparer, that if 
assistance is needed or additional information is required, there is a contact list on the back of the 
packet.30 
 
 4.  The Personal Representative did not make any attempt to contact the Division to 
inquire as to whether the IRS Extension automatically extended the due date of the Return, or 
how to obtain an extension on the state level. 
 
 5.  The Personal Representative did not take notice of the Estate Tax Rules on the 
Oklahoma Tax Commission web-site, which he visited and which advise a preparer how to 
obtain an extension on the state level. 

 
 6.  The Division would have accepted a copy of the IRS Extension, if it had been 
received prior to the due date for filing the Return. 
 
 7.  The Division did not receive a copy of the IRS Extension until the Return was 
received June 5, 2004.31 
                                                 
28 The Administrative Law was requested to take judicial notice of the forms on the Oklahoma Tax Commission 
web-site.  OAC 710:1-5-36. 
 
29 Protestant’s Exhibit 1. 

 
30 Protestant’s Exhibit 2.  There are several listings contained in the packet, which can be utilized by the preparer, 
including an in-state toll free number, Oklahoma Tax Commission Offices, the Oklahoma Tax Commission’s web-
site address, and the email address, which can be used to ask questions not answered on the web-site. 

 
31 Division Exhibit “C”. 
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 8.  By calling and talking to the “Auditor of the Day”, an extension of time to file an 
Oklahoma Estate Tax Return can be obtained.  The preparer is instructed to send in a copy of the 
IRS Extension or send a request in writing to the Division.  If the request or copy of the IRS 
Extension is received prior to the due date of the Oklahoma Estate Tax Return, an automatic six 
(6) month extension is granted. 
 
 9.  The time for filing the Oklahoma Estate Tax Return may be extended, up to a 
maximum of six (6) months, upon the request by the representative of the estate for an extens ion 
of time to file.  Written application is to be addressed to the Estate Tax Section. 32 
 
 10.  The Division would still have disallowed the Personal Representative’s election to 
use the Alternate Date of Death Value, even if the adjustment resulted in increasing the amount 
of estate tax due.  If no extension to file is obtained by the estate prior to the statutory due date, 
the resulting estate tax consequences are not taken into the Division’s decision whether to allow 
or disallow the method of valuation. 
 

CONCLUSIONS OF LAW 
 

 1.  The Tax Commission is vested with jurisdiction over the parties and subject matter of 
this proceeding. 33 
 
 2.  In all proceedings before the Oklahoma Tax Commission, the taxpayer has the burden 
of proof34 to show the action of the Commission is incorrect, and in what respect.35 

 
 3.  A tax is levied upon the transfer of the net estate of every decedent.36  The tax shall 
accrue at the time of death of the decedent and shall be payable nine months after the date of 
death of the decedent.37 

                                                                                                                                                             
 

32 Division Exhibit “F”.  See OAC 710:35-3-3. 
 

33 68 O.S. § 207. 
 

34 The standard of review in an administrative proceeding is preponderance of the evidence. Oklahoma Tax 
Commission Order No. 1999-04-08-003 (citing Oklahoma Tax Commission Order No. 1991-10-17-061).  OAC 
710:1-5-77(b) provides in pertinent part that “preponderance of the evidence” means the evidence which is of 
greater weight or more convincing than the evidence which is offered in opposition to it; evidence which as a whole 
shows that the fact sought to be proved is more probable than not. 

35 OAC 710:1-5-47. See Enterprise Management Consultants, Inc. v. Oklahoma Tax Commission, 1988 OK 91, 768 
P.2d 359. 

36 68 O.S. § 802 in pertinent part provides: 
 
A tax, at the rates prescribed in the following section is hereby levied upon the transfer of the net 
estate of every decedent, whether in trust or otherwise, to persons, associations, corporations, or 
bodies politic, of property, real, personal, or mixed, whether tangible or intangible, or any interest 
therein or income therefrom, by will or the intestate laws of this state, by any order setting apart 
property and/or granting family allowances pursuant to the probate code, by deed, grant, bargain, 
sale, or gift made in contemplation of death of the grantor, vendor or donor or intended to take 
effect in possession or enjoyment at or after such death.  Provided, however, that nothing in this 
article shall be construed as subjecting to payment of such tax the escheat of property to the state 
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 4.  The value of the gross estate, used as a basis for the determination of the value for the 
net estate, shall be determined by including the value of all property that the decedent had an 
interest in at the time of death or by including the alternate valuation of said property as 
authorized by statute.38 
 
 5.  Appraisements of property for estate tax purposes shall be made at the fair cash 
market value at the time of death of the decedent.39  However, the executor may elect to use an 
alternate valuation for determining the value of the gross estate.40  The election for alternate 

                                                                                                                                                             
for the benefit of its common schools.  Such tax shall be imposed upon the value of the net estate 
and transfers at the rates, under the conditions, and subject to the exemptions and limitations 
hereinafter prescribed. 

 
37 68 O.S. § 806(a): 

 
The tax levied by this article shall accrue at the time of the transfer by the death of decedent or 
otherwise and shall be due and payable nine (9) months after the date of the death of the decedent.  
All taxes shall bear interest at the rate of one and one-quarter percent (1 1/4%) per month from the 
date when the same are delinquent.  No interest or penalty shall be collected on any tax levied by 
this article except as provided in this section. 

 
38 68 O.S. § 807(A)(1): 

 
A. The value of the gross estate, used as a basis for a determination of the value of the net estate, 
shall be determined by including:  

 
1. The value, at the time of the death of the decedent, or the alternate valuation as herein 
authorized, of all property, real, personal, or mixed, whether tangible or intangible, in 
which the decedent had an interest, whether vested or contingent, within the jurisdiction 
of this state, and any interest therein, or income therefrom, which shall pass in possession 
or enjoyment, present or future, by distribution, by statute, descent, devise, bequest, 
grant, deed, bargain, sale, gift or contract, to any person or persons, associations or 
corporations, in trust or otherwise, by testamentary disposition or by the laws of 
inheritance or succession of this or any other state or country, and including the value of 
the homestead.  

  
39 68 O.S. § 816(A): 

 
 Any and all appraisements of property provided by this article shall be made at the fair cash 
market value of the property transferred as of the date of the death of the decedent, and the term 
"fair cash market value," as used herein, is hereby declared to mean the value and price at which 
the property transferred would change hands between a willing buyer and a willing seller, both 
being free of any compulsion to buy or sell, and the locally assessed value of such property shall 
not be the criterion of the fair cash market value of such property, but all appraisements for estate, 
inheritance, gift or transfer tax purposes under the provisions of this article shall be made 
independently of the locally assessed value for ad valorem tax, at the full one hundred percent 
(100%) fair cash market value of such property as the measures of applying the provisions of this 
article. 
 

40  68 O.S. § 816(B)(1): 
 
B. 1. The value of the gross estate may be determined, if the executor so elects, by valuing all the 
property included in the gross estate as follows: 
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valuation shall be exercised by the executor if the return is filed within the time prescribed by 
law or before the expiration of any extension of time to file granted by the Tax Commission. 41  
 
 6.  The executor of an estate shall file a return within nine months of the death of the 
decedent unless the time to file has been extended by the Tax Commission. 42  An extension of 
time to file, not to exceed six months, may be granted by the Tax Commission. 43  The request fo r 
an extension of time to file shall be made to the Tax Commission prior to the expiration of the 
original filing period.44 
 
 7.  A protest to a proposed estate tax assessment shall, within thirty (30) days from the 
date of mailing of such notice, be filed with the Tax Commission. 45 
 
 The Protestant has failed to meet its burden of proof in this matter.  The Decedent died on 
March 4, 2002, making the Return due on December 4, 2002.  The Protestant did not contact the 
Division or take notice of the Estate Tax Rules on the Oklahoma Tax Commission web-site to 
find out how an extension could be obtained on the state level.  The Protestant did not notify the 
Division that it had obtained an IRS Extension until June 5, 2003, when the Division received the 
Return.   
 

                                                                                                                                                             
(a) In the case of property distributed, sold, exchanged or otherwise disposed of, 
within six (6) months after the decedent's death such property shall be valued as 
of the date of distribution, sale, exchange or other disposition; 
 
(b) In the case of property not distributed, sold, exchanged or otherwise disposed 
of, within six (6) months after the decedent's death such property shall be valued 
as of the date six (6) months after the decedent's death; 

 
(c) Any interest or estate which is affected by mere lapse of time shall be 
included at its value as of the time of death (instead of the later date) with 
adjustment for any difference in its value as of the later date not due to mere 
lapse of time. 

 
41 68 O.S. § 816(B)(3). 

  
42 68 O.S. § 815(A)(1). 

 
The executor, administrator, trustee, devisee, heir or transferee shall within nine (9) months after 
the date of death of the decedent, unless the time has been extended by the Oklahoma Tax 
Commission, make a detailed return, verified by affidavit, to the Tax Commission upon forms 
furnished by it, giving all the information called for or that may be necessary to determine the 
value of the net estate. The provisions of this subsection shall not apply to estates exempt from 
filing such return by the provisions of subsections D and E of this section. 
  

43 68 O.S. § 815(A)(2): 
 

For estate tax returns filed pursuant to this section, an extension of time to file the return may be 
granted for a period not to exceed six (6) months. The request for the extension shall be made to 
the Tax Commission before the expiration of the normal filing period as allowed pursuant to 
paragraph 1 of this subsection 

 
44 Id. 
  
45 68 O.S. § 815(B). 
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 The Personal Representative’s argument that the Federal Estate Code and Oklahoma 
Estate Code are analogous to the Federal and State Income Tax Codes must also fail.  The 
provisions of the Oklahoma Income Tax Code and OAC provide that Oklahoma taxable income 
“piggy-backs” on the federal.  There is no statutory provision, provision of the OAC, or 
Oklahoma case law, which supports the Protestant’s position that an IRS Extension 
automatically extends the due date for the filing an Oklahoma Estate Tax Return.   
 
 The Oklahoma Estate Tax Code clearly provides that the alternate valuation election is 
only available to the executor of the estate when the return is timely filed within nine months of 
the death of the decedent or if the Division grants an extension before the due date of the 
Oklahoma Estate Tax Return.  The Division’s disallowance of the Protestant’s use of the 
Alternate Valuation Method (September 4, 2002) was proper, and the use of the Date of Date 
Valuation (March 4, 2002) by the Division to determine the gross value of the estate was correct 
under Oklahoma law.  
 

DISPOSITION 
 
 It is the ORDER of the OKLAHOMA TAX COMMISSION, based on the  
above and foregoing findings and conclusions, that the protest be denied. 
 
 
       OKLAHOMA TAX COMMISSION 
 
CAVEAT: This decision was NOT deemed precedential by the Commission.  This means that 
the legal conclusions are generally applicable or are limited in time and/or effect.  Non-
precedential decisions are not considered binding upon the Commission.  Thus, similar issues 
may be determined on a case-by-case basis.  46 

                                                 
 


