NON-PRECEDENTIAL DECISION OKLAHOMA TAX COMMISSION
JURISDICTION: OKLAHOMA TAX COMMISSION
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DATE: JULY 13, 2004
DISPOSITION: SUSTAINED
TAX TYPE: INCOME
APPEAL: NONE TAKEN

FINDINGS OF FACT AND CONCLUSIONS OF LAW

Protestant filed her 2001 Resident Oklahoma Individual Income Tax Return, Form 511, with
the Commission on February 1, 2002. Upon receipt of information from the Internal
Revenue Service ("IRS") and Protestant's, EX-HUSBAND, the Division adjusted Protestant's
2001 Oklahoma return and on April 30, 2003, caused to be issued against Protestant a
proposed income tax assessment for the tax year 2001. By letter dated May 7, 2003,
Protestant protested the proposed assessment.

A pre-hearing tele-conference was held in this cause on December 3, 2003. Pursuant to the
conference and upon approval of the parties request for additional time to obtain additional
information in regard to the assessment and protest, this matter was scheduled for a status
report to be filed February 2, 2004. Upon request of the Division's representative and
without objection by Protestant, additional time was granted to file the status report. By
Memorandum filed March 10, 2004, the Division's representative requested that this cause be
scheduled for hearing.

On March 10, 2004, a Notice of Hearing was forwarded to the parties in accordance with 68
0.S. 2001, § 208. The hearing was scheduled for May 3, 2004.

Protestant was present at the hearing and upon being duly sworn made a statement for the
record. On cross-examination of Protestant, Protestant identified Exhibits A, B and C, which
were offered by the Division and admitted into evidence. The Division called one witness,
AUDITOR, Tax Auditor, Amended Individual Income Tax Audit Section of the Audit
Division. The Division did not make a closing argument in this cause, but instead relied on
the Argument and Authority contained in the Position Letter of the Audit Division filed in
this cause on April 26, 2004. Upon Protestant's closing statement, the hearing was
concluded, the record in this cause was closed and the case was submitted for decision.

FINDINGS OF FACT

Upon review of the record of the proceedings held in this cause and the exhibits received into
evidence, the undersigned finds:

1. On or about February 1, 2002, Protestant filed her 2001 Resident Oklahoma Individual
Income Tax Return, Form 511, reporting a filing status of "head of household with qualifying
person” and two (2) exemptions, one for herself and one for a dependent child, SON.!

2. Protestant claimed a sales tax relief credit on the return in the amount of $80.00 and an
income tax refund in the amount of $404.00.°
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3. The Claim for Credit or Refund of Sales Tax, Form 538-S, filed with the 2001 return
shows Protestant claimed exemptions for purposes of the credit for herself and one dependent

child, SON.2

4. Upon information received from the IRS and Protestant's EX-HUSBAND, the Division
adjusted Protestant's 2001 Oklahoma return.*

5. The Division denied the dependent child exemption claimed by Protestant on the 2001
Oklahoma return because "you cannot claim a dependent who has already been allowed on
another return” and because of this denial, disallowed the sales tax relief credit "due to the
income limitations."™

6. The Division's action is based on the filing of amended federal and Oklahoma income tax
returns for tax year 2001 by Protestant's ex-husband wherein an exemption for the dependent
child, SON, was claimed and the ex-husband's proof that the exemption was accepted by the
IRS.®

7. Asaresult of the Division's action, and by letter dated April 30, 2003, the Division issued
a proposed assessment of additional income tax, interest, and penalty against Protestant for
the 2001 tax year in the total amount of $571.25, inclusive of tax in the amount of $457.00,
interest ac;:rued through April 15, 2003, in the amount of $68.55, and penalty in the amount
of $45.70.

8. Protestant filed atimely protest to the proposed assessment, wherein she asserted that she
and her ex-husband shared the children an equal amount of time during 2001; that her ex-
husband is the custodial parent, but they were awarded joint custody of the children; that
neither pays child support; and that they verbally agreed to claim one child each alternating
year for tax purposeﬁ8

9. At the hearing, Protestant reiterated the statements made in the letter of protest and denied
that the dependent child lived with her ex-husband full time during 2001.°

10. Protestant testified that she has not received any notification from the IRS that her 2001
federal return or her claim for the dependent child exemption has not been accepted and that
upon her inquiry to the IRS, she was told her 2001 federal return is fine, the Tax
Commission's assessment is erroneous and she shouldn't owe the money.

11. In support of her testimony, Protestant offered a computer printout file-stamped by the
IRS, Oklahoma City, Oklahoma, on May 7, 2003, showing she filed her 2001 federal return
as head of household claiming two personal exemptions, one for herself and the other for the
dependent child, SON.*°

12. The IRS transcript also shows Protestant was allowed a child tax credit for the dependent
child, SON.*

13. Protestant also testified that she has not filed an amended federal or Oklahoma return for
tax year 2001.
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14. AUDITOR, Tax Auditor, testified that where two taxpayers have claimed an exemption
for the same dependent, the Division requires IRS proof of who was alowed the
exemption;12 that the Tax Commission is bound by changes or corrections made by the IRS
to a taxpayer's federal return; and that the IRS transcript submitted by Protestant merely
shows how the return was filed with the IRS and doesn't reflect whether any amended returns
have been filed for a given tax year or whether any adjustments to the return have been made
by the IRS.

15. AUDITOR testified that in her opinion, Protestant has not provided sufficient proof of
IRS acceptance of her claim for the dependent child exemption.

16. AUDITOR alsotestified that she could not determine from a review of Protestant's tax
records for 2001, whether the IRS had adjusted Protestant's 2001 federal return; however, she
stated that the IRS generally allows taxpayers time to file an amended return before an audit
is commenced.

17. AUDITOR further stated that the IRS may audit Protestant's return in the future and
disallow the claim for the dependent child exemption.

18. The amount in controversy in this cause is the difference between the amount claimed as
arefund by Protestant on her 2001 Oklahoma income tax return and the amount of additional
income tax, interest and penalty assessed against Protestant for the 2001 tax year.

ISSUE AND CONTENTIONS

The issue presented for decision is whether the Division erred in disallowing Protestant's
claim to the dependent child exemption on her 2001 Oklahoma income tax return and, as a
consequence, Protestant's claim to the sales tax relief credit on said return.

Protestant contends that the Division's adjustments to her 2001 Oklahoma income tax return
and resulting assessment of additional income tax, interest and penalty is erroneous. In
support of this contention, Protestant argues that she is entitled to claim the personal
exemption for the dependent child, SON, on her 2001 Oklahomareturn. Protestant further
argues that she has not been notified of any adjustments made by the IRS to her 2001 federal
return, wherein she was allowed the personal exemption for the dependent child, SON.

The Division contends that the assessment against Protestant is correct and should be
sustained. In support of this contention, the Division argues that the IRS allowed Protestant's
ex-husband to take a personal exemption for the dependent child, SON, on his 2001 amended
federal income tax return; therefore, Protestant is not entitled to claim the dependent as a
personal exemption on her federal return and, as a consequence, is not entitled to claim the
dependent as a personal exemption on her state return. The Division further argues that
Protestant has failed to come forward with any evidence that the IRS has allowed her the
corresponding deduction at the federal level, or that she rather than another person is legally
entitled to claim the exemption.

CONCLUSIONS OF LAW
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1. That the Tax Commission is vested with jurisdiction over the parties and subject matter of
thisaction. 68 O.S. 2001, § 221(D).

2. "The taxable income of any taxpayer shall be adjusted to arrive a * * * Oklahoma
adjusted gross income for individuals' as provided in Section 2358(A) of the Oklahoma
Income Tax Act.® 68 O.S. 2001, § 2358(A). "Taxable income' with respect to any
taxpayer” is defined to mean "the “taxable income', * * * and any other "taxable income' as
defined in the Internal Revenue Code as applies to such taxpayer or any other income of such
taxpayer * * *" 68 O.S. 2001, § 2353(10). " Oklahoma adjusted gross income' means
“taxable income' as reported to the federal government (or as would have been reported by
the taxpayer had a return been filed), or in the event of adjustments thereby by the federal
government as finally ascertained under the Internal Revenue Code, adjusted further as
hereinafter provided". 68 O.S. 2001, § 2353(13).

3. After the adjustments provided in Section 2358(A) to the "taxable income of any
taxpayer" to arrive at the "Oklahoma adjusted gross income for individuas', "[t]he
Oklahoma adjusted gross income of any individual taxpayer shall be further adjusted * * * to
arrive at Oklahoma taxable income" as provide in Section 2358(D) of the Oklahoma Income
Tax Act. 68 O.S. 2001, § 2358(D).

4. The persona exemptions provided in the Internal Revenue Code ("IRC") are allowed as
deductions from adjusted gross income as defined by the IRC to arrive at taxable income as
defined by the IRC. I.R.C. 8 151(a). In lieu of the personal exemptions allowed by the IRC,
the Oklahoma Income Tax Act permits a deduction of only $1,000.00 per allowed personal
exemption. See, 68 O.S. 2001, § 2358(D)(1)(a).**

5. Whether a personal exemption is allowed is determined under the IRC at the federal level.
The Oklahoma Income Tax Act merely provides that in lieu of the amount of the federal
deduction for each allowed persona exemption, the amount of the Oklahoma deduction shall
be $1,000.00. 68 O.S. 2001, § 2358(D)(1)(A).

6. Here, Protestant filed her 2001 federal and state income tax returns claiming a personal
exemption for the dependent child, SON. Protestant testified that she has not received any
notification from the IRS disallowing her claim to a personal exemption for the dependent
child on her federal return. She also stated that she has not filed an amended 2001 federal
return. Further, the Division's witness testified that she could not determine from a review of
Protestant's tax records for 2001 whether the IRS had adjusted Protestant's 2001 federal
return.

7. Based on the record before the undersigned and the law pertaining to this case, unless and
until the IRS disallows Protestant's claim to the personal exemption for the dependent child,
SON, on her 2001 federa return, the Division does not have authority to disallow the
personal exemption on Protestant's 2001 state return.

8. Protestant's protest to the adjustment to her 2001 Oklahoma income tax return and

proposed assessment of additional income tax, interest and penalty for the 2001 tax year
should be sustained.
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DISPOSITION

Based on the above and foregoing findings of fact and conclusions of law, it is ORDERED
that the protest of Protestant, TAXPAY ER, be sustained.

OKLAHOMA TAX COMMISSION

CAVEAT: Thisdecision was NOT deemed precedentia by the Commission. This
means that the legal conclusions are not generally applicable or are limited in time and/or
effect. Nonprecedential decisions are not considered binding upon the Commission.
Thus, similar issues may be determined on a case-by-case basis.

1 Exhibit A.
2 Exhibit A.
3 Exhibit A.
* Testimony of AUDITOR and Exhibit B.
® Exhibit B.
® Testimony of AUDITOR.
" Exhibit B.
8 Exhibit C.
° Testimony of Protestant.
10 Exhibit C.
1 Exhibit C.
Page 2 of the Position Letter of the Audit Division.
13 68 0.S. 2001, § 2351 et seq,
14" section 2358(D)(1)(a) provides:
In the case of individuals, there shall be added or deducted, as the case may be, the difference

necessary to allow personal exemptions of One Thousand Dollars ($1,000.00) in lieu of the
personal exemptions allowed by the Internal Revenue Code.
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