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JURISDICTION: OKLAHOMA TAX COMMISSION - DECISION

CITE: 2003-04-24-11 / NOT PRECEDENTIAL
ID: P0200007

DATE: 04-24-03

DISPOSITION: DENIED

TAX TYPE: SALES

APPEAL: NO APPEAL TAKEN

FINDINGS OF FACT AND CONCLUSIONS OF LAW

STIPULATIONS OF FACT

1. On or about the 7" day of December, 2001, the Account Maintenance Division
("Division") of the Oklahoma Tax Commission ("OTC") assessed sales tax liability against
PROTESTANT, as Vice President of PROTESTANT CORP.

2. The sales tax liability in question is for the period of January 1, 2001, through
February 28, 2001.

3. Protestant was the Vice President of PROTESTANT CORP until asked to take a
leave of absence on February 19, 2001, within the relevant period.

4. Protestant formally resigned his position as Vice President of PROTESTANT CORP
on March 27, 2001.

5. Protestant timely filed a protest in response to the above-referenced assessment.

6. There is currently due and owing on said assessment for the period of January 1,
2001, through February 28, 2001, an amount of Forty-eight Thousand Sixty-nine Dollars
and Ninety-three Cents ($48,069.93).

7. PROTESTANT CORP filed for Chapter 11 relief on February 28, 2001, which
bankruptcy is currently active. PROTESTANT CORP filed a document into the bankruptcy
indicating its intent to pay all priority claims in full.

8. The OTC has filed a claim in the above-referenced bankruptcy for the
aforementioned periods.

OTC Order No. 2003-04-24-11



NON - PRECEDENTIAL DECISION OKLAHOMA TAX COMMISSION

ADDITIONAL FACTS

9. A business registration form under the signature of PROTESTANT'S NAME was
received by the Tax Commission on April 12, 1999, for PROTESTANT CORP.

10. Protestant was listed on Line 9 of the business registration form of PROTESTANT
CORP as Executive Vice President/Secretary and as the one responsible for remitting
Oklahoma income tax withheld from employees.

11. On January 14, 1999, Protestant signed a Limited Power of Attorney and Tax
Information Authorization giving a tax filing service power of attorney over the corporation's
1999 corporate payroll matters.

12. Pursuant to the Resolution of the Board of Directors executed February 6, 2001, by
the three Directors, Protestant possessed the authority to execute and file necessary
documents and papers with the bankruptcy court on behalf of the corporation.

13. Protestant provided a resolution of the Board of Directors of PROTESTANT CORP
and its subsidiaries and XYZ Company, dated February 19, 2001, which provided that
Protestant had agreed and was to be placed on a paid leave of absence from his official
position with the Corporation(s). Of the three directors listed, Protestant was the only one
to sign the resolution.

ISSUE AND CONTENTIONS

The issue presented for decision is whether Protestant is personally liable for the
delinquent sales taxes.

Protestant contends that he should not be held personally responsible for the sales tax
due. In support, Protestant states that he was one of many officers; that he had "nothing to
do with collecting, reporting, reviewing, approving or paying sales tax for any corporation"
and that he was asked and took a leave of absence effective February 19, 2001.

The Division contends that Protestant, as Vice President and Secretary of
PROTESTANT CORP is jointly and severally liable for the sales tax collected by the
corporation on taxable sales of tangible personal property but not remitted to the State of
Oklahoma. The Division further contends that Protestant failed to provide evidence
substantiating his claim of lack of involvement with the business of the corporation and that,
in fact, the evidence establishes that Protestant had a substantial amount of authority in the
corporate affairs.
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CONCLUSIONS OF LAW

1. The Tax Commission has jurisdiction over the parties and subject matter in this
proceeding pursuant to 68 O.S. 1991, 5 207.

2. Title 68 O.S. Supp. 1999 provides as follows:

A. There is hereby levied upon all sales, not otherwise exempted in the
Oklahoma Sales Tax Code, Section 1350 et seq. of this title, an excise tax of
four and one-half percent (4.5%) of the gross receipts or gross proceeds of
each sale of the following:

1. Tangible personal property, except newspapers and periodicals;

* * *

5. Printing or printed matter of all types, kinds, or character.

* * *

3. Each principal officer of a corporation is personally liable for the sales tax required to
be collected by such corporation under the Oklahoma Sales Tax Code. 68 O.S. Supp.
1994, 5 1361(A).

4. The specific corporate officers considered by the Tax Commission to be principal
officers are the president, vice president, secretary, treasurer or secretary/treasurer.
Oklahoma Administrative Code 710:65-7-3.

5. Mere holding of one of these offices does not make the individual liable for taxes as
a principal officer. Certain indicia are considered, such as:

(A) limited responsibilities within the corporation (only responsibility is as keeper of the corporate
seal),

(B) limited duties within the corporation (only duty is taking minutes at Board of Directors
meeting), and
(C) limited authority within the corporation (could not write checks on the corporate account). Id.

6. The Tax Commission is directed by Section 253 of Title 68 to make such a
determination of liability in accordance with the standards for determining liability for
payment of federal withholding tax.

7. For federal withholding tax purposes, the responsible person is frequently defined as
the person who has a final and significant, although not exclusive, word as to which bills or
creditors should be paid. Commonwealth National Bank of Dallas v. United States, 665
F.2d 743, 757 (5th Cir. 1982). The definition encompasses all officers or employees who
are so connected with the business as to have responsibility and authority to avoid default.
White v. United States, 372. F.2d 513, 516 (Ct.Cl. 1967).
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8. The determination of who is a responsible person is made on a case-by-case basis
considering factors such as: (1) holding an office or owning stock in a corporation; (2)
managing the day-to-day operations of the business; (3) making decisions as to the
disbursement of funds and the payment of creditors; and (4) check signing authority.
Turnbull v. United States, 929 F.2d 173, 178 (5th Cir. 1991).

9. The mere holding of office, by itself, does not render one responsible for the
collection and payment of withholding taxes. Bauer v. United States, 543 F.2d 142, 149
(Ct. Cl. 1976). More than one individual may be found to be a "responsible person" for a
particular tax period and liability may be imposed on both. Turner v. United States, 423
F.2d 448, 449 (9th Cir. 1970). Responsibility is a matter of status, duty and authority, not
knowledge. Mazo v. United States, 591 F.2d 1151, 1156 (5th Cir. 1979). Reasonable
cause may excuse responsible persons, but mere delegation of responsibility to another
does not constitute reasonable cause. /d. The control necessary to support liability under
federal law is the ability to control the payment of corporate funds. Wilson v. United States,
250 F.2d 312, 316 (9th Cir. 1958).

10. The burden of proof in all proceedings before the Tax Commission unless
otherwise provided by law is on Protestant to show in what respect the action or proposed
action of the Tax Commission is incorrect. Oklahoma Administrative Code 710:1-5-47.
The denial of a protest is appropriate where the party opposing the proposed action fails to
provide evidence which is sufficient to entitle the party to the relief requested. See,
Continental Oil Company v. Oklahoma State Board of Equalization, 570 P.2d 315 (OKkl.
1977).

11. In this instance, Protestant was an officer with the authority to act on the
corporation's financial affairs, including tax matters. By administrative rule and the totality
of the circumstances, he is liable for the sales taxes at issue herein. The resolution placing
him on a leave of absence lacked credibility. Thus, Protestant has failed to provide
sufficient evidence that he should not be held personally liable for the sales tax debts of
PROTESTANT CORP.

DISPOSITION

It is the DETERMINATION of the undersigned, based upon the specific facts and
circumstances of this case, that the sales tax protest be denied.

OKLAHOMA TAX COMMISSION

CAVEAT: This decision was NOT deemed precedential by the Commission. This means that the legal
conclusions are not generally applicable or are limited in time and/or effect. Non-precedential decisions are not
considered binding upon the Commission. Thus, similar issues may be determined on a case-by-case basis.
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