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JURISDICTION: OKLAHOMA TAX COMMISSION - DECISION 
CITE: 2003-04-22-04 / NOT PRECEDENTIAL 
ID: P9900311 
DATE: 04-22-03 
DISPOSITION: DENIED 
TAX TYPE: SALES / MIXED BEVERAGE 
APPEAL: NO APPEAL TAKEN 
 

FINDINGS OF FACT AND CONCLUSIONS OF LAW  
 

Facts Stipulated at Hearing  
 
 1.  The parties stipulate as to the methodology utilized by the Division and that the 
figures resulting from the Division's calculations are not at issue. 
 
 2.  OFFICER A does not challenge that he is a principal officer of PROTESTANT 
CORP. 
 
 Additional Facts 
 
 3.  PROTESTANT CORP held sales tax permit number 999999 and mixed beverage 
tax permit number 888888 to operate a restaurant located at 9999 N. ANYSTREET, 
BIGCITY, OK. 
 
 4.  The Division performed a mixed beverage audit of Protestant's liquor purchases.  
THE AUDITER testified that she spoke with OFFICER A regarding the audit and was told 
by OFFICER A to contact his CPA or attorney, she was unsure as to which one.  The 
auditor indicated that the CPA/Attorney would not return her calls, so she utilized average 
prices and the regulation pour size of one and one-half ounces (1.5 oz.) for spirits and six 
ounces (6 oz.) for wine to conduct the audit.  A five (5) percent deduction was allowed to 
account for waste and spillage.  Additional unreported mixed beverage sales were found as 
a result of the depletion audit. 
 
 5.  No records were available to conduct a full sales tax audit.  A review of the  
corporation's records indicated that only two sales tax reports were filed for the audit 
period.  The auditor estimated the sales tax due for the remaining periods based on the 
tourism tax reports filed.  The sales tax for these periods and the sales tax on unreported 
mixed beverage sales are included in the audit.   
 
 6.  On July 12, 1999, the Division issued proposed mixed beverage tax and sales tax 
assessments for the period October 30, 1996, through August 31, 1998.  Protestant's 
proposed tax liability is as follows: 
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 Mixed Beverage 
 
 Tax $28,741.61 
 Interest through 9/15/99 4,311.24 
 Delinquency Penalty 2,874.16 
 Late Filing Penalty    5,700.00 
 TOTAL $41,627.01 
  
 Sales  
 
 Tax $65,410.04 
 Interest through 9/15/99 15,206.99 
 Penalty    6,541.12 
 TOTAL $87,158.15 
 
 7.  The sales tax assessment was also issued against OFFICER A and OFFICER B as 
officers of PROTESTANT CORP and as individuals. 
 
 8.  Protestant filed a timely protest to the proposed assessments, stating that "the 
amount assessed by the Tax Commission is excessive", that "the 'Tax Due' of $65,410.04, 
as claimed on the audit report far exceeds the liquor sales of the PROTESTANT CORP" 
and that "we are presently compiling records to come to a correct figure."   
 
 9.  At the hearing, Protestant presented a document which indicated that on October 1, 
1996, PROTESTANT CORP, entered into an operating agreement with MR. X and MR Y.  
By the terms of the agreement, X AND Y were to assume management control of the 
business located at 9999 N. ANYSTREET, and be "responsible for the day-to-day 
management of the business and all financial accounting record-keeping and handling of 
all funds relating to the operation of the business included but not limited to (utility bill, liquor 
tax and sales tax)."  After the effective date of the agreement, X AND Y were required to 
open new bank accounts as solo signatories in which to operate the business.  The 
agreement provided PROTESTANT CORP retained TEN (10) PERCENT ownership in the 
business and that the operators, X AND Y "will maintain the following ownership Y, 
FIFTEEN (15), X and [sic] assigned SEVENTY-FIVE (75) PERCENT."   X AND Y were 
also required to furnish proof of rent and tax payments and maintain adequate liability, 
contents and Workers' Compensation Insurance. 
 
 10.  MR Y testified that MR X was doing business as XYZ Corporation1 and it was MR 
Y's understanding that XYZ was to manage the restaurant and obtain its own tax permits.  
He also testified that an account was established at ANONYMOUS Bank for XYZ. 

                                            
     1 No documentation was submitted to show that XYZ was incorporated. 
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 11.  PROTESTANT CORP owned all the furniture, fixtures and equipment in the 
restaurant and held the lease on the building where the restaurant was located. 
 
 12.  The restaurant was operated under the federal identification number, sales tax 
permit and mixed beverage permit belonging to PROTESTANT CORP.  OFFICER A 
testified he was unaware X ADN Y were using PROTESTANT CORP's permits and he did 
not consent to their use.  There was no provision in the operating agreement which 
required X AND Y to obtain tax permits to operate the business.  Further, OFFICER A 
stated he was unaware MR X was not filing taxes and prior to notification the rent was past 
due, did not make any attempts to see if X AND Y were complying with the operating 
agreement. 
 
 13.  OFFICER A testified he retained the permits of PROTESTANT CORP so that in 
the event the restaurant should begin to suffer financially, he could reassume control 
without having to go through the process of obtaining new permits. 
 
 14.  OFFICR A testified further that he did not make a management decision regarding 
the restaurant after September 1996.  OFFICER A stated that several months after 
September 1996, MR Y contacted him and indicated there was trouble with the business. 
 
 15.  A PARTNER of LESSOR OF THE PREMISES, sent a Notice to Quit After Rent 
Due dated August 1997 to PROTESTANT CORP / OFFICER A and copied the notice to 
MR X / PROTESTANT CORP.  The Notice advised that PROTESTANT CORP was 
indebted to LESSOR OF THE PREMISES in the amount of $6,375.00 for rent of THE 
PREMISES, and if the amount was not paid or possession surrendered pursuant to term 
specified in the lease between LESSOR OF THE PREMISES and PROTESTANT CORP, 
LESSOR OF THE PREMISES would proceed under Oklahoma Statutes to recover 
possession. 
 
 16.  On August 22, 1997, a cashier's check in the amount of $6,375.00 was remitted by 
XYZ to LESSOR OF THE PREMISES. 
 
 17.  By letter dated September 24, 1997, PROTESTANT CORP's attorney, notified MR 
X that he was in breach of the operating agreement and had 10 days to be in full 
compliance or to remove himself from the property. 
  
 ISSUE AND CONTENTIONS 
 
 Whether Protestant has met its burden of proving in what respect the proposed action 
of the Tax Commission is incorrect. 
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 Protestant contends that the PROTESTANT CORP and OFFICER A, as an officer, are 
not parties liable for the assessments issued in this matter.  Further, Protestant contends 
that its sales tax permit, federal tax ID number and liquor license were illegally used in the 
operation of the new business and that once the operating agreement was executed 
Protestant did not have the knowledge or power to control the operation of the new 
business.   Additionally, when it was discovered the agreement was not being fulfilled, 
Protestant took action to remove X AND Y from the property. 
 
 The Division contends that the corporation and OFFICER A cannot be relieved of 
liability from their statutory requirement to collect sales tax by entering into a contract with 
third parties. 
 

CONCLUSIONS OF LAW  
 
 1.  Jurisdiction over the parties and subject matter of this proceeding is vested in the 
Tax Commission.  68 O.S. 1991, ∋ 207. 
 
 2.  Mixed beverage gross receipts tax is levied and imposed on the total retail sales 
price received for the sale, preparation or service of mixed beverages, ice and nonalcoholic 
beverages to be mixed with alcoholic beverages, the total retail value of complimentary or 
discounted mixed beverages and the total amount of consideration received as charges for 
admission to a mixed beverage establishment  which entitle the person to complimentary 
or discounted mixed beverages.  37 O.S. 1991, ∋ 576(A) and (B). 
 
 3.  Sales tax is levied upon the gross receipts from the sale of foods, confections and 
drinks sold or dispensed by hotels, restaurants or other dispensers for immediate 
consumption upon the premises or delivered or carried away from the premises for 
consumption elsewhere.  68 O.S. 1991, ∋ 1354 (1)(I). 
 
 4.  Title 68 O.S. Supp. 1994,  ∋ 1361(A) imposes personal liability upon each principal 
officer of a corporation for delinquent sales taxes.   
 
     (A) The tax levied by this article shall be paid by the consumer or user to 

the vendor as trustee for and on account of this state.  Each and every 
vendor in this state shall collect from the consumer or user the full amount of 
the tax levied by this article, or an amount equal as nearly as possible or 
practicable to the average equivalent thereof.  Every person required to 
collect any tax imposed by this article, and in the case of a corporation, each 
principal officer thereof shall be personally liable for said tax. . . . 
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 5.  The burden of proof in all proceedings before the Tax Commission unless otherwise 
provided by law is on the Protestant  to show in what respect the action or proposed action 
of the Tax Commission is incorrect.  Oklahoma Administrative Code 710:1-5-47.  The 
denial of a protest to a proposed assessment is appropriate where the party opposing the 
proposed action fails to provide evidence which is sufficient to entitle the party to the relief 
requested.  See, Continental Oil Company v. Oklahoma State Board of Equalization, 570 
P. 2d 315 (Okl. 1977).   
 
 6.  Pursuant to the Operating Agreement entered into between PROTESTANT CORP 
and MR X AND MR Y, executed on October 1, 1996, X AND Y were to assume 
management control of the business, a restaurant located at 9999 N. ANYSTREET. 
Included in their duties were the day-to-day operation of the business, financial accounting 
record keeping and the handling of funds related to the operation of the business.  
Furthermore, X AND Y were required to provide PROTESTANT CORP with proof, monthly, 
of tax and rent payments.  During the period at issue, PROTESTANT CORP continued to 
lease the premises, continued to hold the sales tax and mixed beverage tax permits for the 
location and owned all the furniture, fixtures and equipment used in the restaurant. 
 
 7.  Protestant may not be shielded from liability as a result of the Operating Agreement. 
 Contracts between parties cannot serve to relieve the taxpayer of his responsibility to see 
that his tax is paid.  Also, such contracts or agreements cannot serve to bind the state or 
sovereign.  See, Butler v. State Tax Commission, 367 P.2d 852 (Utah 1962) and Easton v. 
Alameda County, 70 P.2d 640 (Ca. 1937). 
 
 8.  Protestant could have easily determined whether the taxes were being paid by 
demanding proof of payment as required by the agreement.  Protestant failed to do so.  
Protestant cannot escape liability simply because the decision-making duties were 
delegated to others for the tax liability period in question. 
 
 9.  The protest should be denied. 
 
 DISPOSITION 
 
 It is the DETERMINATION of the undersigned OKLAHOMA TAX COMMISSION, 
based upon the specific facts and circumstances of this case, that the protest to the 
proposed mixed beverage tax and sales tax assessments be denied. 
 
 OKLAHOMA TAX COMMISSION 
                             
CAVEAT:  This decision was NOT deemed precedential by the Commission.  This means that the legal 
conclusions are not generally applicable or are limited in time and/or effect.  Non-precedential decisions are not 
considered binding upon the Commission.  Thus, similar issues may be determined on a case-by-case basis. 
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