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JURISDICTION: OKLAHOMA TAX COMMISSION - DECISION

CITE: 2003-03-06-004 / NOT PRECEDENTIAL
ID: P0200103

DATE: 03-06-03

DISPOSITION: DENIED

TAX TYPE: WITHHOLDING / FRANCHISE
APPEAL.: NO APPEAL TAKEN

FINDINGS OF FACT AND CONCLUSIONS OF LAW

NOW on this 7th day of February, 2003, the above styled and humbered cause comes
on for consideration pursuant to assignment regularly made by the Oklahoma Tax
Commission to AN Administrative Law Judge. A status teleconference was scheduled in
this matter and notice was sent to representative of Protestant at his last known address.
Protestant did not appear for the teleconference scheduled for November 7, 2002.
Thereafter, notice was served upon the parties that this cause would be closed and the
matter submitted for decision upon the filing of a verified response to the protest by the
Division. Protestant did not file a response to this notice. Accordingly, this matter was
submitted for an examination into the merits of the protest pursuant to 68 O.S. 5 221(D).

Upon review of the file and records in this matter, including the protest filed by
Protestant and the verified response to the protest filed by the Account Maintenance
Division, the undersigned Administrative Law Judge makes the following findings of fact
and conclusions of law:

FINDINGS OF FACT

1. Protestant operates a plumbing business in ANONYMOUS, Oklahoma, under
federal identification number 99-9999999.

2. By letter dated November 12, 2001, an assessment of withholding and franchise tax
was issued against PROTESTANT. The assessed amounts are based on estimates. The
tax type, period and estimated amounts are as follows:

Withholding T
Periods: 08/96 01/00 $27,697.00
12/96 02/00
11/97 03/00
10/99 06/00 through 10/01
Eranchise Tax

Period: 2001/02 $76.00
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3. The assessment letter indicates an actual reported, but unremitted withholding tax
due of $1,730.00 for the periods of September 1997, February 1999, June 1999, July
1999, November 1999, December 1999, April 2000 and May 2000.

4. Protestant's representative filed a protest on December 12, 2001, of the "estimated
charges" and advised that "PROTESTANT has issued a check in the amount of $1,730.00
representing the stated 'Actual Amount' of tax due . . . [and] that once this office is able to
locate the associated corporate tax records, a complete assessment of any amounts due
can be verified."

5. The amount of withholding and franchise tax which remains outstanding is as
follows:

Withholding Tax
Tax $19,200.00
Interest to 11/30/02 6,852.10
Penalty 4,800.00
Credit (paid to OTC 08/15/02) _<600.00>
Total $30,252.10
Eranchise Tax
Tax $ 65.00
Interest to 11/30/02 14.46
Penalty __ 650
Total $ 8596

CONCLUSIONS OF LAW

1. The Oklahoma Tax Commission is vested with jurisdiction over the parties and
subject matter of this action. 68 O.S. 1991, 5 207.

2. Taxes shall be deducted and withheld from the wages paid each employee by every
employer making payment of wages. 68 O.S. Supp. 1994, 5 2385.2(A). Every employer
required to deduct and withhold taxes is required to pay over the amount withheld to the
Tax Commission and file a return with each payment. 68 O.S. Supp. 1993, 5 2385.3(a).

3. The term "employer" for purposes of the Withholding Tax Act is defined to mean
"any person (including any individual, fiduciary, estate, trust, partnership, limited liability
company or corporation) transacting business in or deriving any income from sources
within the State of Oklahoma for whom an individual performs or performed any service, of
whatever nature, as the employee of such person, except that if the person for whom the
individual performs or performed the services does not have control of the payment of the
wages for such services, the term 'employer' shall mean the person having control of the
payment of such wages." 68 O.S. Supp. 1994, 5 2385.1(b).
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4. All corporations organized under the laws of Oklahoma, or qualified to do, or doing
business in Oklahoma, unless otherwise exempted, are subject to the levy of franchise tax
on the amount of capital used, invested or employed within this state. 68 O.S. 1991,
3 1201, 1203 and 1204.

5. Corporations subject to the tax levied by Section 1201, et seq. of Title 68 shall file a
return and pay the franchise tax annually. 68 O.S. Supp. 1998, 55 1208(C) and 1210.

6. The burden of proof in all proceedings, unless otherwise provided by law, is on the
taxpayer to show in what respect the action or proposed action of the Tax Commission is
incorrect. Oklahoma Administrative Code 710:1-5-47.

7. Protestant has wholly failed to come forward with any evidence in support of its
protest and therefore, has failed to meet the burden of proving in what respect the
proposed assessment is incorrect.

8. The protest should be denied.

DISPOSITION
It is the DETERMINATION of the OKLAHOMA TAX COMMISSION, based upon the

specific facts and circumstances of this case, that the withholding tax and franchise tax
protest be denied.

OKLAHOMA TAX COMMISSION

CAVEAT: This decision was NOT deemed precedential by the Commission. This means that the legal
conclusions are not generally applicable or are limited in time and/or effect. Non-precedential decisions are not
considered binding upon the Commission. Thus, similar issues may be determined on a case-by-case basis.
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