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FINDINGS OF FACT AND CONCLUSIONS OF LAW

By Order dated February 21, 2002, ruling regarding the validity of the debt in this matter
was stayed pending a decision on an abatement request. By letter dated September 6,
2002, the Division denied the abatement request as not providing evidence to show the
assessment was clearly erroneous. Thereafter, this matter was submitted for a
determination of whether the claimed sum is correct or whether an adjustment to the claim
shall be made, pursuant to 68 O.S. Supp. 1997, 5 205.2(B).

FINDINGS OF FACT

1. By letter dated September 30, 1994, the Division caused to be issued against
PROTESTANT a proposed assessment of additional income tax, penalty and interest for
the 1989 tax year.

2. The aggregate amount assessed against Protestant is $20,597.59, inclusive of tax in
the amount of $11,645.00, interest accrued through September 30, 1994, in the amount of
$7,787.59, and penalty in the amount of $1,165.00.

3. The assessment is based on Internal Revenue Service Agents Report No. XXXXX-XX
dated February 25, 1993.

4. Protestant did not file a protest to the proposed assessment.

5. Since no protest to the proposed assessment was timely filed, the Tax Commission
issued and filed against Protestant, Tax Warrant No. ITI9999999999" in the amount of
$21,984.95.

6. On December 28, 1994, the Division issued a billing statement indicating an aggregate
amount due for the 1989 tax year of $20,735.46, inclusive of income tax in the amount of
$11,365.00, penalty in the amount of $1,165.00 and interest through December 28, 1994,
in the amount of $8,205.46.

1Tax Warrant No. ITI9999999999 was issued on September 21, 1995, and filed on September 26, 1995.
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7. On March 29, 1995, Protestant's representative wrote a letter to the Tax Commission
regarding the Revenue Agents Report adjustment made to Protestant's 1989 Oklahoma
individual income tax return. In the letter, PROTESTANT'S REPRESENTATIVE stated
that "[PROTESTANT] operated a framing contractor business in Arkansas in 1989" and
that "part of the adjustment to the taxable income made by the Internal Revenue Service
was related to that income which is excluded from Oklahoma tax calculation." A detailed
schedule of the changes made to Protestant's account was requested.

8. On August 24, 1995, PROTESTANT AND SPOUSE were notified by the Oklahoma Tax
Commission that their refund of $210.00 for the 1994 tax year had been delayed due to an
income tax liability for the 1989 tax year.

9. By letter dated September 3, 1995, PROTESTANT'S REPRESENTATIVE protested
and requested that the tax account for 1989 be adjusted to reflect a paid in full status and
that an overpayment for 1994 be refunded.

10. Protestant's representative indicated by letter dated October 22, 1998, that the first
notice he received from Protestant of the income tax liability for the 1989 tax year was the
billing statement of December 28, 1994.

11. Division has not presented any evidence that the income tax assessment for the 1994
tax year was mailed to Protestant.

CONCLUSIONS OF LAW

1. The Oklahoma Tax Commission has jurisdiction of this protest. 68 O.S. Supp 1997, >
205.2.

2. The Tax Commission is authorized to deduct from any state tax refund due to a
taxpayer the amount of delinquent state tax, and penalty and interest thereon, which such
taxpayer owes pursuant to any state tax law, prior to payment of the refund. 68 O.S. Supp.
1997, 5 205.2(E).

3. Where a taxpayer protests the application of the refund to a delinquency, the issues to
be decided are whether the claimed sum is correct and whether an adjustment to the claim
shall be made. 68 O.S. Supp. 1997, 5 205.2(B).

4. Section 205.2(B) permits procedural challenges to the validity of the debt asserted by
the Tax Commission. At a minimum, Section 205.2(B) requires a determination of whether
the debt asserted was an admitted liability on a return filed by the taxpayer or was properly
assessed and has become final. In those cases where the debt is established by an
assessment, Section 205.2(B) requires the determination that notice of the assessment
either was actually received by the taxpayer or was given in such a manner as to meet
minimum procedural due process requirements.
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5. The assessment of taxes or additional taxes shall be proposed in writing and shall be
mailed to the taxpayer at the taxpayer's last known address. 68 O.S. 1991, 5221(a). The
purpose of the notice requirement of Section 221 is to advise the taxpayer of the Tax
Commission's intention to impose the assessment and to afford him the opportunity to
have the assessment reviewed before the assessment becomes final and can be
collected. The evidence in this cause indicates that an assessment of additional income
tax for year 1989 was issued against PROTESTANT, RR # Box XX, ANYTOWN, OK.
However, the Division has not presented any evidence that the assessment issued was
mailed to PROTESTANT.

6. The income tax, interest and penalties for the 1989 tax year are not a valid debt of
Protestant to the State of Oklahoma. Therefore, the refund of income taxes in the amount
of $210.00 requested by PROTESTANT AND SPOUSE on their 1994 tax return was not
properly suspended and applied to the liability for the 1989 tax year.

DISPOSITION

It is the DETERMINATION of the OKLAHOMA TAX COMMISSION, based upon the
specific facts and circumstances of this case that the protest of PROTESTANT to the claim
of the Audit Division to the income tax refund of $210.00 be sustained. It is further
DETERMINED that the assessment and related tax warrant for 1989 be withdrawn and
any payments previously applied toward the 1989 income tax be credited to Protestant's
account.

OKLAHOMA TAX COMMISSION

CAVEAT: This decision was NOT deemed precedential by the Commission. This means that the legal
conclusions are not generally applicable or are limited in time and/or effect. Non-precedential decisions are not
considered binding upon the Commission. Thus, similar issues may be determined on a case-by-case basis.
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