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JURISDICTION: OKLAHOMA TAX COMMISSION - DECISION 
CITE: 2002-07-16-019 / NOT PRECEDENTIAL 
ID: P9800331 
DATE: 07-16-02 
DISPOSITION: DENIED IN PART / SUSTAINED IN PART 
TAX TYPE: SALES / MIXED BEVERAGE 
APPEAL: NO APPEAL TAKEN 
 
 

FINDINGS OF FACT AND CONCLUSIONS OF LAW  
 
 NOW on this 31st day of December, 2001, the above styled and numbered cause 
comes on for consideration pursuant to assignment regularly made by the Oklahoma Tax 
Commission to AN Administrative Law Judge.  PROTESTANT CORPORATION, 
DIRECTORS A, B, AND C, and as individuals, did not appear at the hearing although 
notice of the hearing was forwarded to each last-known address in accordance with 68 
O.S. 1991, Section 208.  In presenting its case, the Audit Division ("Division") called AS A 
witness, THE Audit Division Field Auditor. 
 
 Upon review of the file and records, including the recording of the proceeding held on 
June 12, 2001, and the exhibits received into evidence, the undersigned finds: 
 
 

FINDINGS OF FACT  
 
 1.  The Division performed a mixed beverage depletion audit of PROTESTANT 
CORPORATION for the period August 1, 1995, through February 28, 1998, utilizing 
Protestant's prices and pour sizes.  The audit allowed a deduction of five percent (5%) for 
waste or spillage and allowances for items used for cooking. 
 
 2.  The Division also performed a sales tax audit of PROTESTANT CORPORATION for 
the period August 1, 1995, through February 28, 1998.  A determination was made that 
sales based on (a) unreported sales of mixed beverages, (b) cover or admission charges 
and (c) items withdrawn from inventory for the company's own use and consumption had 
not been reported. 
 
 3.  A tourism tax audit was conducted but is not the subject of this protest. 
 
 4.  As a result of the audit, the Division caused to be issued a proposed assessment of 
mixed beverage gross receipts and sales tax, penalty and interest against PROTESTANT 
CORPORATION, as follows: 
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Mixed Beverage Gross Receipts Tax 
 
 Tax $67,135.31 
 Interest through 8/31/98 7,808.61 
 Delinquency Penalty     10,210.64 
 Late Filing Penalty   7,415.00 
 TOTAL $92,569.56 
 
 Sales Tax 
 
 Tax $70,381.22 
 Interest through 8/31/98 9,871.91 
 Delinquency Penalty   7,038.17 
 TOTAL $87,291.30 
 
 Additional assessments of sales tax, interest and penalty were issued against 
DIRECTORS A, B, and C, and as individuals.  Protestant requested and was granted a 
ninety day extension in which to protest the proposed assessments. 
 
 5.  By letter dated December 11, 1998, Protestant filed a timely protest to the Division's 
proposed assessments. 
 
 6.  As a result of additional information provided by Protestant, the proposed 
assessments were amended to reflect the following amounts: 
 
 Mixed Beverage Gross Receipts Tax 
 
 Tax $  47,902.80 
 Interest through 6/12/01 23,308.32 
 Penalty      4,790.28 
 Total $  76,001.40 
 
 Sales Tax 
 
 Tax $  65,130.80 
 Interest through 6/12/01 36,701.65 
 Penalty      6,513.11 
 Total $108,345.56 
 
 
 The Corporation's Franchise Tax Return for the year 1996/1997 lists DIRECTOR A as 
President, DIRECTOR C as Vice President, and DIRECTOR B as Secretary. 
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ISSUES AND CONTENTIONS 
 
 The issue presented for decision is whether Protestant sustained its burden of proving 
that the audit and resulting revised assessments are incorrect.   Protestant contends that 
it has no liability for taxes on door charges, that the assessment of tax on beverage sales 
should be reduced due to unintentional and intentional overpours, multiple shot drinks, 
technical difficulties with distribution of draft beer and spillage, and that there was no 
valuable consideration exchanged relating to the free buffet and thus no resulting tax 
liability. 
 
 The Division contends that Protestant has not produced sufficient evidence to show in 
what respect the action of the Division is incorrect and therefore Protestant's protest should 
be denied. 
 

CONCLUSIONS OF LAW  
 
 1.  Jurisdiction over the parties and subject matter of this proceeding is vested in the 
Tax Commission.  68 O.S. 1991, Section 207. 
 
 2.  Mixed beverage gross receipts tax is levied and imposed on the total retail sales 
price received for the sale, preparation or service of mixed beverages, ice and nonalcoholic 
beverages to be mixed with alcoholic beverages, the total retail value of complimentary or 
discounted mixed beverages and the total amount of consideration received as charges for 
admission to a mixed beverage establishment which entitle the person to complimentary or 
discounted mixed beverages.  37 O.S. 1991, Section 576(A) and (B). 
 
 3.  Sales tax is levied and imposed on the sale, preparation or service of mixed 
beverages, ice and nonalcoholic beverages to be mixed with alcoholic beverages.  68 O.S. 
1991, Section 1354(1)(l).  The retail sales prices received for the sale, preparation or 
service of mixed beverages, ice and nonalcoholic beverages to be mixed with alcoholic 
beverages is used in calculating gross receipts for sales tax purposes.  37 O.S. 1991, 
Section 576(E). 
 
 4.  Sales tax is also levied on the sale of tickets for admission to or voluntary 
contributions made to places of amusement, sports, entertainment, exhibition, display or 
other recreational events or activities.  68 O.S. Section 1354(1)(L). 
 
 5.  Additionally, where property is purchased for resale, manufacturing or further 
processing and such property is withdrawn from stock in trade for use or consumption, 
sales tax is levied on the sales value of the property.  68 O.S. 1991, Section 1362(C).  
Section 1361(A) of Title 68 of the Oklahoma Statutes provides that each principal officer of 
a corporation shall be personally liable for sales tax. 
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 6.  The authorized method of auditing a mixed beverage establishment is the depletion 
method.  Regulation XXX-201.  This method accounts for the number of drinks available for 
sale, preparation or service from the total alcoholic beverages received.  Id.  It is a 
reasonable method for determining the total gross receipts subject to tax under Section 
576(A).  Kifer v. Oklahoma Tax Commission, 1998 OK CIV APP 34, 956 P.2d 162 (1997). 
 
 No authority exists to assess sales tax against A AND B as directors of PROTESTANT 
CORPORATION.  Although the Division alleged that the Corporation was suspended 
during parts of the audit period, the Division did not present evidence to substantiate the 
allegation of the Corporation's suspension.  Therefore, the sales tax assessment should be 
withdrawn as to DIRECTORS A AND B. 
 
 7.  A proposed assessment is presumed correct and the taxpayer bears the burden of 
showing that it is incorrect, and in what respect.  Enterprise Management Consultants, Inc. 
v. Oklahoma Tax Commission, 768 P.2d 359 (Okl. 1988).  Protestant failed to present any 
evidence to contradict the revised mixed beverage gross receipts and sales tax 
assessments.  Accordingly, the mixed beverage gross receipts and the sales tax 
assessment should be upheld as to the Corporation and the sales tax assessment should 
be upheld as to DIRECTOR C. 
 
 DISPOSITION 
 
 Based on the above and foregoing findings of fact and conclusions of law, it is 
DETERMINED that the protest of PROTESTANT CORPORATION should be denied; that 
the sales tax assessment issued against DIRECTOR C (TREASURER) and as an 
individual, should be upheld and that the sales tax assessment issued against 
DIRECTORS A AND B should be withdrawn.  It is further DETERMINED that the amounts 
in controversy, inclusive of any additional accrued and accruing interest be fixed as the 
deficiencies due and owing. 
 

OKLAHOMA TAX COMMISSION  

                                           

                             
 
CAVEAT:  This decision was NOT deemed precedential by the Commission.  This means that the legal 
conclusions are not generally applicable or are limited in time and/or effect.  Non-precedential decisions are not 
considered binding upon the Commission.  Thus, similar issues may be determined on a case-by-case basis. 

 
     1

 Currently codified as 710:20-5-8 of the Oklahoma Administrative Code (July 12, 1993). 
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