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JURISDICTION: OKLAHOMA TAX COMMISSION - DECISION

CITE: 2002-05-29-012 / NOT PRECEDENTIAL
ID: P0100183

DATE: 05-29-02

DISPOSITION: DENIED

TAX TYPE: SALES / TOURISM

APPEAL: NO APPEAL TAKEN

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. Protestant is in the business of renting canoes and rafts for float trips down the
llinois River.

2. The Division conducted an audit of Protestant for the period of February 1, 1997,
through October 31, 1999.

3. During the audit period, Protestant did not keep adequate records, i.e., sales or
purchase invoices. Due to the lack of records, the auditor for sales tax purposes deducted
the net taxable sales for 1997 and 1998 reported by Protestant on its sales tax reports for
the applicable period and an amount designated as the "difference (non-taxable sales) total
non-taxable float sales" from the gross receipts reported on the 1997 and 1998 federal
income tax returns (Form 1120) filed by Protestant. The auditor calculated an average of
the additional sales for 1997 and 1998 to arrive at the additional sales for 1999. The
auditor also included in gross receipts the fee collected by Protestant from its customers
and remitted to the Scenic River Commission and calculated sales tax thereon.

4. In conducting the tourism tax audit, the auditor for 1997 and 1998 deducted the
amount calculated as additional taxable sales, the scenic river fees, and the gross receipts
reported for tourism tax purposes from the amount reported by Protestant on its 1997 and
1998 federal income tax returns (Form 1120) to arrive at the amount upon which additional
tourism tax is due. The amount due for 1999 was based on an average of 1997 and 1998.
Subsequent to the initial audit findings the Division modified the audit of Protestant by
removing the amounts attributable to Scenic River Commission fees.

5. By letter dated February 18, 2000, the Division issued a proposed assessment of
additional sales tax, interest and penalty for the period February 1, 1997, through October
31, 1999, in the aggregate amount of $30,942.21, consisting of tax in the amount of
$22,865.32, interest accrued through April 30, 2000, in the amount of $5,790.35, and
penalty in the amount of $2,286.54.

6. By letter dated March 13, 2000, the Division issued a proposed assessment of
additional tourism tax, interest and penalty for the period February 1, 1997 through October
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31, 1999, in the aggregate amount of $867.82, consisting of tax in the amount of $670.58,
interest accrued through April 30, 2000, in the amount of $130.19, and penalty in the
amount of $67.05.

7. On March 18, 2000, a corporate income tax return was filed by Protestant for tax
year 1999, along with a timely letter of protest. The letter stated that Protestant had
estimated the revenue for 1999 and now wanted to file the actual revenue rather than the
estimated.

8. Based on the additional information submitted by Protestant, the Division, by letter
dated May 8, 2001, issued a revised sales tax assessment in the aggregate amount of
$30,867.62, consisting of tax in the amount of $20,093.08, interest accrued through May
31, 2001, in the amount of $8,765.23, and penalty in the amount of $2,009.31.

9. Additionally, by letter dated May 8, 2001, the Division issued a revised tourism tax
assessment in the aggregate amount of $951.79, consisting of tax in the amount of
$621.39, interest accrued through May 31, 2001, in the amount of $268.26, and penalty in
the amount of $62.14.

10. Protestant has not communicated any issues arising from the revised assessments
issued May 8, 2001.

11. By memorandum dated October 15, 2001, Division advised that no payments had
been applied to the audit periods.

CONCLUSIONS OF LAW

1. The Oklahoma Tax Commission has jurisdiction of this protest. 68 O.S. Section
221.

2. Sales tax is imposed on all sales, not otherwise exempted in the Sales Tax Code, in
the amount of four and one-half percent (4.5 PERCENT) of the gross receipts or gross
proceeds from the rental or lease of tangible personal property. 68 O.S. 1991, Section
1354(1)(Q).

3. Tourism tax is also imposed on all sales in the amount of one-tenth of one percent
(1/10 of 1 PERCENT) of the gross receipts from "private tourist attraction admissions and
sales of any service or property related to the attraction." 68 O.S. 1991, Section
50012(A)(3).

4. A proposed assessment is presumed correct and the taxpayer bears the burden of
showing that it is incorrect, and in what respect, Enterprise Management Consultants, Inc.
v. Oklahoma Tax Commission, 768 P.2d 359 (Okl. 1988). Protestant has failed to allege
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any errors or come forward with any evidence to show that the revised assessments are
incorrect. Oklahoma Administrative Code 710:1-5-47.

DISPOSITION

Based on the above and foregoing findings of fact and conclusions of law, it is
DETERMINED that, with the exception of the sales tax on the Scenic River fees, the sales
tax and tourism tax assessment should be upheld. It is further DETERMINED that the
amounts in controversy set forth in the revised sales and tourism tax assessments dated
May 8, 2001, plus any additional accrued and accruing interest be fixed as the deficiency
due and owing.

OKLAHOMA TAX COMMISSION

CAVEAT: This decision was NOT deemed precedential by the Commission. This means that the legal
conclusions are not generally applicable or are limited in time and/or effect. Non-precedential decisions are not
considered binding upon the Commission. Thus, similar issues may be determined on a case-by-case basis.
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