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JURISDICTION: OKLAHOMA TAX COMMISSION - DECISION

CITE: 2002-04-19-005 / NOT PRECEDENTIAL
ID: N9600021

DATE: 04-19-02

DISPOSITION: DENIED

TAX TYPE: INCOME

APPEAL.: NO APPEAL TAKEN

FINDINGS OF FACT AND CONCLUSIONS OF LAW

NOW on this 20th day of March, 2002, the above styled and numbered cause comes
on for consideration pursuant to 710:1-5-38 of the Oklahoma Administrative Code.
CLAIMANTS represent themselves in this matter. The Audit Division is represented by AN
Assistant General Counsel, General Counsel's Office of the Tax Commission. A hearing
was held in this matter. Notice of the hearing was mailed to CLAIMANTS at their last
known address, yet they did not appear. The Audit Division appeared through its former
counsel, A Deputy General Counsel. At the conclusion of the hearing, this matter was
submitted for decision.

FINDINGS OF FACT

1. Claimant A, a member of the Ponca Tribe, was employed by the Ponca Tribe on
tribal trust land. CLAIMANT A reported and paid Oklahoma income tax on the income from
that employment for the years 1989 through 1993.

2. Claimant B, a member of the Otoe-Missouria Tribe, was employed by that Tribe on
tribal trust land. CLAIMANT B reported and paid Oklahoma income taxes on the income
from that employment for the years 1989 through 1993.

3. CLAIMANTS (A & B) timely filed joint income tax returns for tax years 1989 through
1993, seeking refunds in the amounts of $259.00, $1,120.00, $1,238.00, $940.00 and
$1,359.00, respectively, paid on their tribal income.

4. The Division, by letter dated July 7, 1995, denied the refund request for the reason
that Claimants failed to submit deeds showing that their principal place of residence and
their respective places of employment are held in trust for the Tribe or a tribal member.

5. By letter dated August 4, 1995, Claimants timely filed a protest to the denial.

6. The Division approved CLAIMANT A's refund request based on documentation
which demonstrated that he was a member of the Ponca Tribe, that he worked on Ponca
tribal land and that the CLAIMANTS lived in a Mutual Help Home located on land held in
trust by the United States for the Ponca Tribe.

ISSUE

Whether Claimant B has met her burden of proving that the income earned, which is

the subject of the refund request, is not taxable by the State of Oklahoma.
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CONCLUSIONS OF LAW

1. Jurisdiction over the parties and the subject matter of this proceeding is vested in the
Tax Commission. 68 O.S. 1991, § 207.

2. Every resident individual having gross income for the taxable year in an amount
sufficient to require the filing of a federal income tax return must file an Oklahoma income
tax return and remit tax upon the taxable income. 68 O.S. § 2355 and § 2368. A resident
individual is a natural person who is domiciled in the state, and any other natural person
who in the aggregate spends more than seven (7) months of the taxable year within this
state. 68 O.S. § 2353.

3. The established rule of law is that a state is without jurisdiction to subject a tribal
member residing and working on Indian country, which is within the jurisdiction of the tribe
of which he or she is a member, to a state income tax. McClanahan v. State Tax Comm.
of Arizona, 411 U.S. 164, 93 S.Ct. 1257, 36 L.Ed.2d 129 (1973); Oklahoma Tax
Commission v. Sac and Fox Nation, 508 U.S.114, 113 S.Ct. 1985, 124 L.Ed.2d 30 (1993);
Oklahoma Tax Commission v. Chickasaw Nation, 515 U.S. 450, 115 S.Ct. 2214, 132
L.Ed.2d 400 (1995). "Indian country" includes formal and informal reservations, dependent
Indian communities and Indian allotments, whether restricted or held in trust by the United
States, the Indian titles to which have not been extinguished. 18 U.S.C. § 1151; Sac and
Fox, 508 U.S. at 123.

4. The rule in McClanahan does not apply to taxation of non-members, even when
they are Indians. Duro v. Reina, 495 U.S. 676, 686-87 (1990). Income earned by Native
Americans while living and working on reservations of tribes of which they are not
members is taxable by the State. New Mexico Taxation and Revenue Dept. v. Greaves,
864 P.2d 324 (N.M. 1993). CLAIMANT B is a member of the Otoe-Missouria Tribe and
during the period in question lived on Ponca trust land. CLAIMANT B did not reside on
Indian country which is within the jurisdiction of the tribe of which she is a member.
Therefore, the portion of the claim related to tax paid on income of CLAIMANT B for the
years at issue was properly denied.

DISPOSITION
It is the DETERMINATION of the OKLAHOMA TAX COMMISSION, based upon the
specific facts and circumstances of this case, that the protest to the denial of the income

tax claim for refund regarding tax paid on income earned by CLAIMANT be denied.
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CAVEAT: This decision was NOT deemed precedential by the Commission. This means that the legal conclusions are
not generally applicable or are limited in time and/or effect. Non-precedential decisions are not considered binding upon
the Commission. Thus, similar issues may be determined on a case-by-case basis.
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