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JURISDICTION: OKLAHOMA TAX COMMISSION - DECISION

CITE: 2001-11-06-004 / NOT PRECEDENTIAL
ID: N9600104

DATE: 11-06-01

DISPOSITION: DENIED IN PART / SUSTAINED IN PART
TAX TYPE: INCOME

APPEAL: NO APPEAL TAKEN

FINDINGS OF FACT AND CONCLUSIONS OF LAW

NOW on this 28th day of February, 2001, the above-styled and numbered cause
comes on for consideration pursuant to 710:1-5-38 of the Oklahoma Administrative Code.
Claimants represent themselves in this matter. The Audit Division is represented by AN
Assistant General Counsel, General Counsel's Office of the Tax Commission. A hearing
was held. Notice of the hearing was mailed to Claimants at their last known address, yet
they did not appear. At the conclusion of the hearing, this matter was submitted for
decision.

FINDINGS OF FACT
1. Claimant is a member of the Absentee Shawnee Tribe.

2. Claimant received income from employment by the Absentee Shawnee Tribe for tax
year 1994 ("tribal income"). On his state income tax return for the year 1994, Claimant
excluded the income from such employment, contending the tribal income to be exempt
from state taxation." A refund of $594.00 was claimed on the return. PROTESTANTS
intended to file the 1994 return which requested a refund of $537.00 as their State income
tax returns for the 1994 tax year. The other return, which reported a tax due of $421.00,
was not intended to be filed and was provided merely as a courtesy.

! That by letter dated August 15, 1995, THE TAX PREPARER wrote to the Commission to explain the 1994 Oklahoma Income Tax
Return of PROTESTANT AND SPOUSE. THE TAX PREPARER stated that PROTESTANT is the only wager earner on the 1994 joint
return; that in 1994 he held two positions [ earning wages of $18,564.45 with the Absentee-Shawnee Housing Authority upon which
$766.50 of state income tax was withheld and earning income of $16,752.72 from the Absentee-Shawnee Tribe as an elected official
upon which no state income tax was withheld. She advised that PROTESTANT does not dispute taxability of the income received from
the Absentee-Shawnee Housing Authority. THE TAX PREPARER states that PROTESTANTS' 1994 state income tax had been
computed two ways and explained as follows:

Using PROTESTANTS' Federal Adjusted Gross Income from his form 1040A, PROTESTANT would owe the
State of Oklahoma $421.00. Because not all of PROTESTANTS' Federal Adjusted Gross Income is subject to taxation by the
State of Oklahoma, the second computation is based on his gross income from the Absentee-Shawnee Housing Authority with
no adjustment for farm income loss as is shown on his Form 1040. Under this computation, the Oklahoma Tax Commission
needs to refund to PROTESTANT the sum of $537.00. The official form is filled out based solely on income from the
Absentee-Shawnee Housing Authority. We enclose a copy of the computation based on the PROTESTANTS' Federal
Adjusted Gross Income merely as a courtesy.

In this good faith effort to report the PROTESTANTS' income, no income is submitted and a refund is requested as computed.
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3. By letter dated April 26, 1996, the Division denied the refund request for the reason
that Claimant failed to submit evidence that his residence is on Indian country.

4. By letter dated May 14, 1996, Claimant protested the Division's denial.

5. The Division made handwritten changes to reflect tax due of $421.00 on the face of
Claimants' 1994 state income tax return, which claimed a refund of $594.00. The Division
by letter dated October 26, 1995, advised Claimants that their "1994 Oklahoma income
Tax Return has been examined and adjusted" and that the balance due after adjustment is
$421.00.

6. Claimant's entitlement to the claimed exemption from state income tax was again
asserted in a letter dated November 9, 1995.

7. During the time in question, Claimant lived within the State of Oklahoma. Claimant
did not live on a formal Indian reservation or on tribal lands reserved or set apart by the
United States for the use, occupancy or benefit of the Tribe. Claimant did not live on an
Indian allotment, either restricted or held in trust by the United States, or on lands that had
been set aside by the Federal Government for use of Indians as Indian land, and which
were under federal superintendence. Claimant lived in a Mutual Help Home owned by the
Housing Authority of the Absentee Shawnee Tribe, a state agency created pursuant to 63
0.S. § 1057.

ISSUE

Whether Claimant has met his burden of proving that the income received by Claimant,

which is the subject of the refund claim, is not taxable by the State of Oklahoma.
CONTENTIONS

Claimant contends that he is a member of and employed by the Absentee Shawnee
Tribe and works at the tribal complex, which is trust property. Further, Claimant contends
that he lives in Indian country in Absentee Shawnee mutual help housing.

The Division acknowledges that Claimant has established his tribal membership and

tribal employment, but contends that Claimant failed to meet the Indian country residency
requirement.

OTC Order No. 2001-11-06-004



NON - PRECEDENTIAL DECISION OKLAHOMA TAX COMMISSION

CONCLUSIONS OF LAW
1. The Oklahoma Tax Commission has jurisdiction of this protest. 68 O.S. § 207.

2. Section 223(a) of the Uniform Tax Procedure Code, 68 O.S. 1991, § 202 et seq.,
provides:

No assessment of any tax levied under the provisions of any state tax law
except as provided in the following paragraphs of this section, shall be made
after the expiration of three (3) years from the date the return was required to
be filed or the date the return was filed, whichever period expires the later,
and no proceedings by tax warrant or in court without the previous
assessment for the collection of such tax shall be begun after the expiration
of such period. No assessment shall be required if a report or return, signed
by the taxpayer, was filed and the liability evidenced by the report or return
has not been paid.

3. Here, the Division is attempting to collect the tax resulting from its adjustments to the
1994 tax return without the previous assessment of the tax. The Division's action is in
direct violation of the above-cited statutory provision.

4. Every resident individual having gross income for the taxable year in an amount
sufficient to require the filing of a federal income tax return must file an Oklahoma income
tax return and remit tax upon the taxable income. 68 O.S. § 2355 and § 2368. A resident
individual is a natural person who is domiciled in the state, and any other natural person
who spends in the aggregate more than seven (7) months of the taxable year within this
state. 68 O.S. § 2353.

5. The established rule of law is that a state is without jurisdiction to subject a tribal
member residing and working on Indian country, which is within the jurisdiction of the
member's tribe, to a state income tax. McClanahan v. State Tax Comm. of Arizona, 411
U.S. 164, 93 S.Ct. 1257, 36 L.Ed.2d 129 (1973); Oklahoma Tax Commission v. Sac and
Fox Nation, 508 U.S.114, 113 S.Ct. 1985, 124 L.Ed.2d 30 (1993); Oklahoma Tax
Commission v. Chickasaw Nation, 515 U.S. 450, 115 S.Ct. 2214, 132 L.Ed.2d 400 (1995).
However, Oklahoma may tax the income (including wages from tribal employment) of all
persons, Indian and non-Indian alike, residing in the State outside Indian country.
Chickasaw Nation, 115 S.Ct. at 2217.

6. "Indian country" includes formal and informal reservations, dependent Indian
communities, and Indian allotments, whether restricted or held in trust by the United States,
the Indian titles to which have not been extinguished. 18 U.S.C.§1151; Sac and Fox, 508
U.S. at 123.
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7. Pursuant to Oklahoma Administrative Code 710:1-5-47, the burden of proof in all
proceedings, unless otherwise provided by law, is on the taxpayer to show in what respect
the action or proposed action of the Tax Commission is incorrect. Claimant is a member of
the Absentee Shawnee Tribe. Correspondence from the Absentee Shawnee Tribe
indicates that in 1994 he worked for the Absentee Shawnee Tribe.

Claimant has failed to meet his burden of proof in that he has not produced any
evidence to establish that his place of residence is on a formal or informal reservation, trust
or allotted land. A deed dated September 16, 1981, which showed the sale of certain land
by CERTAIN INDIVIDUALS of the Sac and Fox Tribe to the United States of America in
trust was submitted. Claimant is not a party to the deed nor has he produced any evidence
to tie him to the deed. Further, this land would not qualify as "Indian country" for Claimant
to meet the residency requirement because the land is held in trust by the United States for
a member of the Sac and Fox Tribe. Neither has he established that he lives in a
dependent Indian community. The term "dependent Indian communities”, contained in 18
U.S.C.§1151, refers to a limited category of Indian lands that are neither reservations or
allotments, and that satisfy two requirements(ithey must have been set aside by the
Federal Government for the use of the Indians as Indian land and they must be under
federal superintendence. Alaska v. Native Village of Venetie Tribal Government, 522 U.S.
520, 118 S.Ct. 948, 140 L.Ed.2d 30 (1998). Neither of these requirements is satisfied in
this matter. The fact that property is owned by a tribal housing authority, established
pursuant to state law, does not in and of itself establish the property as a dependent Indian
community. See Eaves v. State, 795 P.2d 1060, reh den., 800 P.2d 251 (Okl.Cr. 1990);
see also, U.S. v. Adair, 111 F.3d 770 (10th Cir. 1997). Therefore, the income tax claim for
refund for 1994 should be denied.

DISPOSITION
It is the DETERMINATION of the undersigned OKLAHOMA TAX COMMISSION,
based upon the specific facts and circumstances of this case, that the income tax claim for

refund of PROTESTANTS be denied, BUT that the adjusted amount of income tax for the
1994 tax year is not due and owing.

OKLAHOMA TAX COMMISSION

CAVEAT: This decision was NOT deemed precedential by the Commission. This means that the legal
conclusions are not generally applicable or are limited in time and/or effect. Non-precedential decisions are not
considered binding upon the Commission. Thus, similar issues may be determined on a case-by-case basis.
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