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JURISDICTION: OKLAHOMA TAX COMMISSION - DECISION

CITE: 2001-08-06-003 / NOT PRECEDENTIAL
ID: P9600554

DATE: 08-06-01

DISPOSITION: DENIED

TAX TYPE: SALES / WITHHOLDING

APPEAL.: NO APPEAL TAKEN

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The above-styled and numbered protest comes on for entry of a final order of
disposition. Having reviewed the files and records herein, including the Findings,
Conclusions and Recommendations of the Administrative Law Judge, entered herein on
June 21, 2001, and being fully advised, the Commission orders as follows:

FINDINGS OF FACT

1. PROTESTANT CORPORATION was located in LITTLE TOWN, Oklahoma.
OFFICER A was the President and Chairman of the Board of PROTESTANT
CORPORATION. OFFICER B was the Secretary of PROTESTANT CORPORATION.
OFFICER A operated the business and OFFICER B was employed in a full-time position
with another company. In February 1994, OFFICER A was diagnosed with terminal lung
cancer. On February 15, 1994, OFFICER A resigned as President and Chairman of the
Board of PROTESTANT CORPORATION, and transferred his stock in the corporation to
OFFICER B. OFFICER B was then elected as the President and Chairman of the Board of
PROTESTANT CORPORATION on February 15, 1994. OFFICER A died of his illness in
March, 1994.

2. OFFICER B continued to operate the business of PROTESTANT CORPORATION
after her husband's death, and left her other employment in order to work in the store full
time. The business began to experience difficulties and became delinquent in sales and
withholding taxes because of OFFICER B's management and other problems outside the
business. OFFICER B signed and filed sales tax reports and withholding tax reports and
signed checks in payment of taxes pursuant to a payout plan that she entered into with the
Account Maintenance Division. The business burned on November 5, 1995, and was
closed after that event.

3. On November 8, 1996, the Division issued a proposed assessment of sales tax to
OFFICER B as President of PROTESTANT CORPORATION for the tax periods for June,
1994, through October, 1994, and for June, 1995, through November 1995. The sales tax
was assessed for actual amounts reported on sales tax returns filed by OFFICER B for
those periods but for which the sales tax was not remitted in the following amount:
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Sales Tax $15,265.21
Interest 4,084.39
Penalty __2,806.88
TOTAL $22,156.48

4. On November 8, 1996, the Division issued a proposed assessment of withholding
tax to OFFICER B as president of PROTESTANT CORPORATION for the tax periods
October, 1995, and November, 1995. The withholding tax was assessed for actual
amounts reported on withholding tax returns filed by OFFICER B for those periods but for
which the withholding tax was not remitted in the following amount:

Withholding Tax $221.41
Interest 36.32
Penalty 55.35
TOTAL $ 313.08

5. OFFICER B timely filed a protest to these assessments on December 5, 1996, on
the grounds that she was not a responsible officer of the corporation on the basis that she
suffered from grief, depression and mental anxiety from the loss of her husband, the loss of
her employment, her lack of ability or experience to operate the business, her reluctance to
manage the business properly, subsequent litigation over business assets, financial
difficulties stemming from her late husband's final illness and funeral expenses, major
highway construction which decreased traffic to the business, and an abusive second
marriage, all of which impeded her ability to pay her taxes, culminating in the loss of the
business in a fire on November 5, 1995.

ISSUE

Whether OFFICER B is a principal officer of PROTESTANT CORPORATION and
responsible for the sales and withholding tax assessed.

CONCLUSIONS OF LAW

1. Jurisdiction over the parties and subject matter of this proceeding is vested in the
Tax Commission, 68 O.S. §§207, 221.

2. PROTESTANT CORPORATION is liable for the sales and withholding taxes
assessed above based on actual reports filed by the taxpayer. Pursuant to 68 O.S. §253,
the principal officers of the corporation liable for tax are also liable for sales tax, 68 O.S.
§1361(A), and withholding tax, 68 O.S. §2385.3(d). Section 253 provides that the liability
of a principal officer for sales tax and withholding tax shall be determined in accordance
with the standards for determining liability for payment of federal withholding tax pursuant
to the Internal Revenue Code of 1986. Such liability is imposed by federal law at Title 26
USCA §6672(A) on any person required to collect and pay over the tax (the "responsible
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person") who willfully fails to do so.
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A president is a principal officer pursuant to OAC 710:65-7-3 and OAC 710:90-3-3.
Personal liability for the tax, however, must rest with the "responsible person," OAC
710:65-7-3(3) and OAC 710:90-5-3. However, under Oklahoma law, the statutes cited
above do not contain a "willfulness" component and, therefore, the determination of who
shall be liable as an "employer" or "principal officer" is limited under the provisions of
Section 253 to the standards under federal law for determining who is a "responsible
person." The liability of a responsible person for sales or withholding taxes of a corporation
is not dependent on a finding of willfulness. Commission Order No. 96-12-17-037.

3. The Federal Courts look to three factors to identify the "responsible person" who is
actually responsible for an employer's failure to withhold and pay over the tax, which
include the person's status, duty, and authority within the corporation. Heinmark v. U.S.,
18 CI.Ct. 15, 89-2 USTC 9499 (1989). Thus, any person with sufficient status, duty and
authority to avoid the default is a responsible person. This determination of responsibility is
a matter of substance, not merely form, Godfrey v. United States, 748 F.2d 1568 (1984).
This inquiry requires the fact finder to look through the mechanical functions of the various
corporate officers to determine the persons having the power to control the decision-
making process by which the corporation allocates funds to other creditors in preference to
its withholding tax obligations. The statute seeks the person with ultimate authority over
expenditure of funds since such a person can fairly be said to be responsible for the
corporation's failure to pay over its taxes. The mechanical duties of signing checks and
preparing tax returns are thus not determinative of liability. Godfrey, 748 F.2d at 1575.

4. The Federal Court in Tumnbull v. United States, 929 F.2d 173 (5th Cir. 1991)
considered the following indicia of authority to determine responsibility: (1) holding an
office or owning stock in a corporation; (2) managing the day-to-day operations of the
business; (3) making decisions as to the disbursement of funds and the payment of
creditors; and (4) check signing authority. The crucial inquiry, however, is whether a
person has significant control over the disbursement of funds. Hockstein v. U.S., 900 F.2d
543 (2nd Cir. 1990).

5. OFFICER B is the only person who satisfies each of the four criteria outlined in
Turnbull, which identifies her as the responsible person liable for the taxes assessed in this
case. During the period for which the taxes were assessed, OFFICER B was the only
officer and shareholder of the corporation. She had left her other employment to manage
the day-to-day operations of the corporation. She had check signing ability and made
decisions concerning disbursement of funds.

The Protestant argues that liability should not attach to her because she had no ability
to operate the business because of the grief and depression caused by her husband's
death. The Tax Commission is mindful and sympathetic to the unfortunate circumstances
which the Protestant faced in this matter. Those circumstances were a direct cause of her
inability to properly manage the business.
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However, the inability of the Protestant to properly conduct her business is not a
defense to the liability which attaches to the principal officer of the corporation for failure to
remit the taxes collected. The sales and withholding taxes are "trust taxes" which are taxes
that the vendor or employer have collected from the tax-paying citizens of this State and
are held by the Protestant in a fiduciary capacity in trust for the State. 68 O.S. §§1361 and
2385.3. These tax revenues may not be used for any corporate purpose to which the
Protestant may find it convenient at the time to apply them to, but must be promptly
reported and remitted to the State.

6. The Protestant, her accountant, her daughter, and a grief counselor all testified that
the extreme grief and depression under which the Protestant labored proved that she had
no ability to operate the business. However, despite her incapacity, the Protestant made
the decision to continue operating the business and continue collecting the mandated
taxes. All businesses in this state must comply with the sales and withholding tax laws
regardless of the disparate abilities of the different people who manage those businesses.

7. Finally, the Protestant argues that the Division is precluded from assessing these
taxes against her because the IRS already determined that Protestant is not liable for
federal withholding taxes. The Protestant did not offer evidence of a written determination
of this fact from the IRS nor a federal court with jurisdiction to make such a determination.

8. The Protestant's protest to the proposed assessment should be denied.

ORDER

The foregoing protest is, accordingly, denied.

DATED this August 6, 2001
OKLAHOMA TAX COMMISSION

CAVEAT: This decision was NOT deemed precedential by the Commission. This means that the legal
conclusions are not generally applicable or are limited in time and/or effect. Non-precedential decisions are not
considered binding upon the Commission. Thus, similar issues may be determined on a case-by-case basis.
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