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FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. On or about October 12, 2000, CLAIMANT, purchased a used 1997 Infiniti
automobile at a cost of $7,225.00. CLAIMANT testified that he purchased the vehicle from
a dealer licensed with the Commission; that he subsequently spent $1,000.00 to $1,250.00
to repair the vehicle; and that he recently purchased a smaller, less expensive vehicle and
was given a trade allowance of $9,250.00 for the 1997 Infiniti.

2. On October 17, 2000, CLAIMANT made application to title and register the 1997
Infiniti at a tag agency in ANYTOWN, Oklahoma. The taxable value of the vehicle, in the
amount of $14,320.00, was utilized for computation of the tax. A flat fee of $20.00 was
applied to the first $1,000.00 of value and a rate of 3% was applied to the remainder,
resulting in excise tax due in the amount of $453.00.

3. CLAIMANT paid the $453.00 assessed for excise tax under protest, and by letter
dated November 3, 2000, requested a partial refund of the tax paid.

4. By letter dated November 13, 2000, the Motor Vehicle Division denied CLAIMANT'S
request for refund for the reason that the excise tax assessed was based on the rates in
effect on October 1, 2000, and no refund was due.

5. CLAIMANT protested the denial of his claim for refund by letter dated November 21,
2000.

6. MR. ADMINISTRATOR, Motor Vehicle Division, stated that the average retail price
value is determined from a software program obtained through National Market Reports.
MR. ADMINISTRATOR explained the process of establishing a taxable value of a vehicle,
indicating that the actual purchase price paid is compared with the average retail price
value for that vehicle. If the vehicle's purchase price is within 20% of the average retail
price value, then excise tax is calculated on the actual purchase price of that vehicle. If the
purchase price is less than 20%, the taxable value is adjusted to within 20% of the average
retail price value and excise tax is calculated on the adjusted amount. Further, MR.
ADMINISTRATOR testified that he agreed with the excise tax calculations of the tax agent
who registered CLAIMANT'S vehicle.
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ISSUE AND CONTENTIONS

Whether the correct value was utilized to calculate the amount of excise tax due on the
purchase of CLAIMANT'S motor vehicle.

CLAIMANT contends that excise tax should be calculated using the actual price paid for
the vehicle, in this instance $7,225.00, and that the amount in excess of that figure, paid
under protest, should be refunded. In support, CLAIMANT argues that when comparing
three used vehicles of the same year, make and model, each vehicle would have a
different value based on mileage, wear and tear and other factors. CLAIMANT further
contends that a statute is unconstitutional that requires a person to pay taxes on amounts
not spent.

The Division contends that CLAIMANT's vehicle was properly and correctly valued and
assessed the proper excise tax due thereon. Additionally, Division contends that
CLAIMANT cannot support a basis for a refund of excise tax as it was not paid through
error of fact, or computation or misinterpretation of law.

CONCLUSIONS OF LAW

1. Jurisdiction over the parties and subject matter of this proceeding is vested in the
Tax Commission. 68 O.S. 1991, § 207.

2. Motor vehicle excise tax is levied and shall be collected upon the transfer of legal
ownership of any vehicle registered in this state and upon the use of any vehicle registered
in this state and upon the use of any vehicles registered for the first time in this state; 68
O.S. Supp. 2000, § 2103(A)(1). The tax is due at the time of transfer of legal ownership or
first registration and shall be collected at the time of the issuance of a certificate of title. 68
O.S. Supp. 2000, § 2103(A)(3). The excise tax is measured by the value of the vehicle as
of the date of sale or other transfer of ownership, and assignment of the certificate of title.
68 O.S. Supp. 2000, § 2104(A). A vehicle's value for purposes of the imposition of excise
tax is the actual sales price before any discounts or trade-in credits are given. 68 O.S.
Supp. 2000, § 2104(B). However, Section 2104(B) contains a specific qualification that the
valuel lactual sales price prior to any discounts or trade-in allowances/Imust be within 20%
of the average retail price value of the vehicle as listed in the automotive reference material
prescribed by the Tax Commission. /d. The Commission, pursuant to a contract entered
into on or about September 7, 2000, with Intertec Publishing Corporation, prescribed the
National Market Report as the automotive reference material for its use in determining the
average retail price value. Oklahoma Administrative Code 710:60-5-50 and 710:60-7-1.

3. Every statute is deemed constitutionally valid until a court of competent jurisdiction
declares otherwise. See, State ex rel. York v. Turpen, 681 P.2d 763, 767 (Okl. 1984). The
Tax Commission, as an administrative agency, is not empowered to decide the
constitutional validity of a taxing statute. See, Dow Jones & Company, Inc. v. Oklahoma
Tax Commission, 787 P.2d 843, 845 (Okl. 1990).
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4. In the instant case, the Division determined by reference to the National Market
Report that the average retail price value of a 1997 Infiniti was $17,900.00. To determine
the minimum amount upon which excise tax would be due, the Division calculated 20% of
$17,900.00, subtracted that amount therefrom and arrived at $14,320.00. Comparatively,
the $7,225.00 sales price of the 1997 Infiniti automobile was not within 20% of the average
retail price value of a 1997 Infiniti. Therefore, excise tax was properly calculated on the
value of $14,320.00.

5. CLAIMANT'S protest to the denial of the claim for refund should be denied.
DISPOSITION

It WAS DETERMINED, based upon the specific facts and circumstances of this case,
that the protest to the denial of the claim for refund of CLAIMANT, be denied.
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