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ID: P0100002

DATE: 05-23-01

DISPOSITION: DENIED

TAX TYPE: SALES / TOURISM

APPEAL: NO APPEAL TAKEN

FINDINGS OF FACT AND CONCLUSIONS OF LAW

Protestants did not appear at the Pre-hearing Conference scheduled in this cause for
February 28, 2001. Thereafter, notice was served on the parties that the record in this
cause would be closed and the case submitted for decision upon the filing of a verified
response to protest by the Division. Protestants did not respond to this notice.

Upon review of the file and records, including the proposed sales and tourism tax
assessments of October 20, 2000, the letter of protest, and the Division's Verified
Response to Protest, the undersigned finds:

1. That on October 20, 2000, the Division caused to be issued a proposed sales tax
assessment against Protestants for the period of June 30, 1997 through June 30, 2000.
That the assessment proposed a total amount due of $6,488.41, inclusive of tax in the
amount of $4,382.16, interest accrued through December 31, 2000, in the amount of
$1,667.99, and penalty in the amount of $438.26.

2. That on October 20, 2000, the Division caused to be issued a proposed tourism tax
assessment against Protestant, Loyal Order of Moose No. XXXX, for the period of June 30,
1997 through June 30, 2000. That the assessment proposed a total amount due of
$140.67, inclusive of tax in the amount of $97.45, interest accrued through December 31,
2000, in the amount of $33.37, and penalty in the amount of $9.85.

3. That the aggregate amount assessed, inclusive of interest accrued through
December 31, 2000, is $6,629.08.

4. That the assessments are based on a field audit of Protestants' books and records
for the period of June 30, 1997 through June 30, 2000.

5. That the sales tax audit found that sales taxes were collected but not reported
and/or remitted and that a sales tax liability resulted from unreported sales of mixed
beverages.

6. That the tourism tax audit found that tourism tax was not accrued and remitted; that
a tourism tax liability resulted from unreported sales of mixed beverages; and that tourism
tax was assessed on unreported sales of 3.2 beer based on an inventory depletion audit.
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7. That by letter dated November 14, 2000, Protestants, through their representative,
MR. REPRESENTATIVE, Moose Lodge No. XXXX, filed a timely protest, asserting that the
audit included a nine-month period when the Moose Lodge did not exist because they had
no building.

8. That the Division's response was that the audit period included the period of time
the lodge was closed; however, the sales tax workpapers reflect that no items were
included in the assessment from May, 1999 through February, 2000, and that "zero" sales
tax reports were filed for this period of time.

WHEREFORE, premises considered, the undersigned concludes as a matter of law
that the Tax Commission is vested with jurisdiction over the parties and the subject matter
of this action, 68 O.S. 1991, § 207; that a proposed assessment is presumed correct and
the taxpayer bears the burden of showing that it is incorrect, and in what respect,
Enterprise Management Consultants, Inc. v. Oklahoma Tax Commission, 768 P.2d
359 (Okl. 1988); that the Tax Commission is statutorily authorized to make an assessment
"from any information in its possession or obtainable by it", 68 O.S. 1991, § 221(a); and
that Protestants have wholly failed to come forward with any information to show they are
entitled to the relief requested, Rule 710:1-5-47 of the Oklahoma Administrative Code.

THEREFORE, based on the above and foregoing findings and conclusions, it WAS
DETERMINED that the protest of Protestants, Loyal Order of Moose No. XXXX and
OFFICER ONE and OFFICER TWO, as Officers of Loyal Order of Moose No. XXXX, and
as Individuals, be denied. It WAS further DETERMINED that the amounts in controversy,
inclusive of any additional accrued and accruing interest, be respectively fixed as the
deficiencies due and owing.
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CAVEAT: This decision was NOT deemed precedential by the Commission. This means that the legal
conclusions are not generally applicable or are limited in time and/or effect. Non-precedential decisions are not
considered binding upon the Commission. Thus, similar issues may be determined on a case-by-case basis.
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