NON - PRECEDENTIAL DECISION OKLAHOMA TAX COMMISSION

JURISDICTION: OKLAHOMA TAX COMMISSION - DECISION

CITE: 2000-12-12-015/ NOT PRECEDENTIAL
ID: P9800113

DATE: 12-12-00

DISPOSITION: DENIED

TAX TYPE: SALES / USE

APPEAL: NO APPEAL TAKEN

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. MS. ANONYMOUS d/b/a MY COMPANY ("Protestant" hereafter) is a sole proprietorship
engaged in the business of selling home cleaning equipment and supplies to its customers.
Protestant engages commissioned salesmen to make direct home solicitations of potential
customers to demonstrate the Protestant's vacuum cleaner in the customer's home and close a
sale after the demonstration. During the sales demonstration, the salesman will offer incentives to
the buyer to make the purchase. The salesman may offer the buyer a trade-in allowance on their
old vacuum in order to reduce the cash payment required or the salesman could offer a discount
from the listed retail price of the Protestant's vacuum. A discount made at the time of sale would
not be subject to any conditions or future events. If a trade-in allowance was given, the customer
was required to exchange their old vacuum plus cash or credit for the new vacuum sold by
Protestant.

2. Protestant also purchased vacuum filters and the cleaning supplies as well as gift items
from out-of-state vendors without payment of sales or use tax. Protestant used some of the filters
and supplies itself in demonstrations of the vacuum and sold some filters and supplies to its
customers. Protestant would use the gift items to give to its customers who purchased a vacuum.

3. The Audit Division of the Oklahoma Tax Commission ("Division" hereafter), conducted a
field audit of the books and records of Protestants for the period March 1, 1994, through February
28, 1997. After reviewing the sales invoices, the Division auditor found that some invoices
recorded a trade-in value deducted from the total due on the sale. Other invoices recorded a
discount given to the customer that was deducted from the purchase price. In any case, the sales
tax was calculated only on the price paid in cash or credit and did not include the trade-in or
discounts allowed on the invoice. The auditor assessed additional taxes for the amount due on
the trade-in allowance as recorded on the invoice at the time of sale. The auditor did not include
the discount given as part of the gross receipts of Protestant. The Protestant testified at hearing
that the vacuums that were exchanged by the buyer for the trade-in allowance actually had no
value and should not be included in gross receipts.

4. The Division also assessed additional sales taxes on items sold as tax exempt in which a
sales tax exemption was not applicable. Sales taxes were also assessed on sales that were not
reported by Protestant on its sales tax return. Pursuant to 68 O.S. § 1402, the Division assessed
use tax on items that were purchased without tax from out-of-state vendors and used by
Protestant in its business rather than resold. These items included the filters and supplies used by
Protestant in its demonstration and gift items given to its customers after the sale.
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5. By letter dated January 9, 1998, the Division issued proposed assessments to Protestant
for sales and use tax for the period March 1, 1994, through February 28, 1997. By letter of
January 28, 1998, Protestant requested a ninety (90) day extension of time in which to protest. By
letter of March 9, 1998, the Division granted Protestant a ninety (90) day extension of time in
which to protest until May 11, 1998. On May 11, 1998, Protestant timely filed its protest to the
Division's proposed assessment. Subsequently, the Division revised its assessment and the
amount of the assessment stands as follows:

Sales Tax Use Tax
Tax $28,039.97 $2,990.11
Interest 15,710.72 1,033.71
Penalty 2,804.47 299.11
TOTAL $46,555.16 $4,322.93
ISSUES

The sole issue raised at the hearing in this matter is whether the amounts deducted by the
Protestant from the purchase price of the equipment as a trade-in allowance in exchange for
the customers old equipment is properly included in taxable gross receipts for the calculation
of Oklahoma sales taxes.

CONCLUSIONS OF LAW
1. The Oklahoma Tax Commission has jurisdiction of this protest, 68 O.S. § 207.

2. A proposed assessment is presumed correct and the taxpayer bears the burden of
showing that it is incorrect, and in what respect. Enterprise Management Consultants, Inc. v.
Oklahoma Tax Commission, 768 P.2d 359 (Okl. 1988). Failure to provide evidence which is
sufficient to show an adjustment to the proposed assessment is warranted will result in the denial
of the protest. Continental Oil Company v. Oklahoma Tax Commission, 570 P.2d 315 (Okl.
1977). The burden of proving a sale is not a taxable sale is on the person who made the sale, 68
0.S. 1991, § 1365(C).

3. The standard of proof in administrative proceedings is "preponderance of evidence," see
Oklahoma Tax Commission Order No. 91-10-17061. Black's Law Dictionary 1064 (5th ed. 1979)
defines "preponderance of evidence" as "[E)vidence which is of greater weight or more convincing
than the evidence which is offered in opposition to it; that is, evidence which as a whole shows
that the fact sought to be proved is more probable than not." Id. It is also defined to mean
"evidence which is more credible and convincing to the mind . . . [T]hat which best accords with
reason and probability." Id.

4. Title 68 O.S. § 1354 imposes a sales tax on the "gross receipts" from the sale of tangible
personal property. Title 68 O.S. § 1352(7) defines "gross receipts" as the total amount of
consideration received for the sale of any tangible personal property including cash paid, and
amount charged or deferred for payment, any credit given, any deposit paid, and any value of a
trade-in or other property accepted by the vendor as consideration. However, sales discounts are
not includible in gross receipts pursuant to OAC 710:65-19-74 which provides:
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Any discount allowed at the time of sale which establishes the final selling price for the
article at that time may be deducted in arriving at the base price subject to the tax. Discounts
which are allowed after the sale is made or upon conditions or events happening at some future
time, such as a certain percentage discount being allowed within a specified period, are not
deductible in determining the tax base for the sales and service tax or use tax liability.

5. The Division reviewed the sales invoices of the Protestant which recorded the trade-in
allowance given and any sales discounts given. The Division included all amounts recorded as
trade-in allowances in gross receipts but did not include sales discounts, pursuant to OAC
710:65-1-9. The Protestant testified at hearing that the trade-in allowance was actually a discount
because the trade-in equipment did not have any value, and therefore it should not be included in
gross receipts. The Protestant has failed to carry her burden of proof in this regard.

6. Despite the Protestant's opinion as to the relative value of the trade-in equipment
received, the equipment obviously was functional at the time of sale and had some value. To
determine what that value was at this point calls for speculation on the Protestant's part. However,
the business records kept in the ordinary course of Protestant's business clearly record a trade-in
value received by the customer in exchange for the customer's equipment. The invoice also
records an amount given by the Protestant as a sales discount. State law pursuant to OAC
710:65-3-30 requires vendors to keep records of all sales and all purchases of tangible personal
property.

"Vendors must maintain complete books and records covering
receipts from all sales and distinguishing taxable from nontaxable
receipts."

In this case Protestant's invoices clearly record taxable trade-ins and nontaxable discounts.
The written records of the sales made contemporaneously with the transactions in question are
more probative than Protestant's testimony given at hearing years after the transaction occurred
in which Protestant opines that the trade-ins are not actually trade-ins or that the value assigned
to the trade-in on the date of sale is not a true and correct value. The Division rightfully relied on
the business records of Protestant that were made at the time of sale and clearly delineate the
taxable and nontaxable gross receipts.

7. For the reasons stated above the Protestant's protest to the proposed
assessments should be denied.

DISPOSITION

It WAS the DETERMINATION of the undersigned, based upon the specific facts and
circumstances of this case, that the sales tax and use tax protest of MS. ANONYMOUS d/b/a MY
COMPANY be denied.

OKLAHOMA TAX COMMISSION

CAVEAT: This decision was NOT deemed precedential by the Commission. This means that the legal conclusions
are not generally applicable or are limited in time and/or effect. Non-precedential decisions are not considered binding
upon the Commission. Thus, similar issues may be determined on a case-by-case basis.
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