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FINDINGS OF FACT AND CONCLUSIONS OF LAW  
 
 1. A projection audit was performed by the Division for the period of March 1, 1995 
through February 28, 1998.  For purposes of the audit the Division reviewed the detailed 
records of Protestant for the months of October, 1995; December, 1996; and February, 
1997. 
 
 2. Protestant agreed to the projection audit and to the months to be reviewed. 
 
 3. As a result of the audit, the Division issued a proposed assessment of additional 
sales tax, interest and penalty against Protestant for the audit period. 
 
 4. Subsequent to the assessment, Protestant remitted $12,038.86 of the assessed 
sales tax and submitted additional documentation which caused the Division to revise the 
assessment. 
 
 5. The aggregate amount in controversy is $20,522.54, inclusive of sales tax in the 
amount of $10,234.29, interest accrued through March 21, 1999, in the amount of 
$8,060.68, and penalty in the amount of $2,227.57. 
 
 6. Protestant timely protested the proposed assessment. 
 
 7. The protest only concerns two transactions during the audit period. 
 
 8. The first transaction involves a sale of valves to COMPANY ONE in the amount of 
$10,802.00.  The valves were shipped to COMPANY TWO in CITY ONE, Oklahoma for 
inclusion in pressure regulation skids which COMPANY TWO fabricated and assembled on 
COMPANY ONE'S behalf and then shipped to COMPANY ONE'S attention at A 
GOVERNMENTAL ENTITY IN AN ANONYMOUS STATE.  COMPANY ONE installed the 
prefabricated skids onto a fuel conversion distribution system at the GOVERNMENTAL 
ENTITY.  For purposes of the sale, COMPANY ONE provided Protestant with a copy of 
their contractor's certificate which was issued by the ANONYMOUS STATE and required 
for the job.  COMPANY ONE was audited by THE ANONYMOUS STATE on the project 
and was found to have paid the appropriate ANONYMOUS STATE sales, use or 
contractor's taxes on all materials and items of work used in THE ANONYMOUS STATE 
for the project. 
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 9. The second transaction involved the sale of valves to COMPANY THREE in the 
amount of $2,908.00.  The valves were shipped to COMPANY FOUR/COMPANY THREE 
in CITY TWO, Oklahoma for export outside the United States.  According to Protestant, 
subsequent to the audit it was determined that the valves were not exported, but were 
used for research and development or in some other respect with COMPANY THREE 
operations in the United States.  Protestant did not issue an export bill of lading at the time 
of the sale. 
 
 10. Protestant admits that it does not have evidence to show the transactions in 
question were atypical for the audit period.  Protestant had other sales to COMPANY ONE 
and COMPANY THREE during the audit period. 
 
 11. Protestant admits that it does not have any information, other than that previously 
submitted, to show COMPANY ONE was a manufacturer. 
 
 

ISSUES AND CONTENTIONS  
 
 Three issues are presented for decision.  The first issue is whether the sale to 
COMPANY ONE is exempt from sales tax pursuant to 68 O.S. Supp. 1998, § 1359(1).  
The second issue is whether the sale to COMPANY THREE is exempt from sales tax 
pursuant to Rule 710:65-13-90 of the Oklahoma Administrative Code ("OAC").  The third 
issue is whether the transactions in question should be removed from the audit. 
 
 Protestant contends that two transactions are exempt from sales tax.  Protestant 
argues that COMPANY ONE was a manufacturer.  Protestant further argues the verbal 
confirmation at the time of the sales to COMPANY THREE that the valves were sold for 
export complies with the Rule. 
 
 Protestant contends, in the alternative, that the two transactions should be removed 
from the projection audit.  In support of this contention, Protestant argues that it is 
erroneous to assume these transactions occurred on a monthly basis. 
 
 Finally, Protestant requests a waiver of penalty and interest.  The Division contends that 
the two transactions are not exempt sales and should not be removed from the audit.  In 
support of this contention, the Division argues that Protestant failed to sustain its burden of 
proving that the transactions are not subject to sales tax or that the transactions were 
atypical for the audit period. 
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 CONCLUSIONS OF LAW 
 
 1. Jurisdiction over the parties and the subject matter of this proceeding is vested in 
the Tax Commission.  68 O.S. 1991, § 207. 
 
 2. The sale of tangible personal property in the State of Oklahoma, unless otherwise 
exempted by the provisions of the Oklahoma Sales Tax Code1, is subject to an excise tax 
of four and one-half percent (4.5%) of the gross receipts or gross proceeds of the sale.  68 
O.S. 1991, § 1354(1)(A).2 
 
 3. As a general rule, statutes exempting property from taxation are to be applied 
circumspectly and are to be strictly construed against the allowance of an exemption.  Bert 
Smith Road Machinery Co. v. Oklahoma Tax Commission, 563 P.2d 641 (Okl. 1977); 
Phillips Petroleum Co. v. Oklahoma Tax Commission, 542 P.2d 1303 (Okl. 1975).  The 
language of an exemption statute may not be construed so as to give it an effect which is 
not intended.  Protest of Hyde, 188 Okl. 413, 110 P.2d 292 (1941).  The burden of proving 
that a sale was not a taxable sale is upon the person who made the sale.  68 O.S. 1991, § 
1365(C). 
 
 4. The sale of tangible personal property to a manufacturer for use in a manufacturing 
operation is exempt from sales tax.  68 O.S. Supp. 1998, § 1359(1). 
 
 5. The sale of tangible personal property exported outside the United States is exempt 
from sales tax, provided the vendor simultaneously with the sale issues an export bill of 
lading, the delivery point is outside the United States and the Vendor retains a copy of the 
export bill of lading or other documentation verifying the property was exported.  OAC, Rule 
710:65-13-90.   
 
 6. Based on the evidence and Protestant's admissions, the undersigned finds that 
Protestant failed to show the two transactions are not subject to sales tax. 
 
 7. Based on the evidence and Protestant's admissions, the undersigned finds that the 
two transactions should not be removed from the projection audit. 
 
 
                    

8. Protestant's protest should be denied. 
 

  168 O.S. 1991, § 1350 et seq. 

    2This section provides: 
 
  1. There is hereby levied upon all sales, not otherwise exempted in the Oklahoma 

Sales Tax Code, Section 1350 et seq. of this title, an excise tax of four and one-half percent 
(4.5%) of the gross receipts or gross proceeds of each sale of the following: 

 
  (A) Tangible personal property, except newspapers and periodicals;  
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 DISPOSITION 
 
 Based on the above and foregoing findings of fact and conclusions of law, it WAS 
DETERMINED that the protest of Protestant be denied.  It WAS further DETERMINED, 
subject to the Commission's review of the waiver request, that the amount of the proposed 
assessment as revised, inclusive of any additional accrued and accruing interest, be fixed 
as the deficiency due and owing. 
 

OKLAHOMA TAX COMMISSION  
 
 
                             
 
CAVEAT:  This decision was NOT deemed precedential by the Commission.  This means that the legal 
conclusions are not generally applicable or are limited in time and/or effect.  Non-precedential decisions are not 
considered binding upon the Commission.  Thus, similar issues may be determined on a case-by-case basis. 
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