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DATE: 08-29-00

DISPOSITION: SUSTAINED

TAX TYPE: WITHHOLDING

APPEAL.: NO APPEAL TAKEN

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. PROTESTANT, INC., located in Oklahoma City, was formed to develop and
produce airplane nacelles, under FEI# XX-XXXXXXX, and sales tax permit No.
2z77Z7Z. PROTESTANT, INC. is AN ANONYMOUS corporation and was certified on
March 29, 1990, by the Secretary of State to conduct business in Oklahoma.

2. Protestant, MR. ANONYMOUS, (a/k/a PROTESTANT) served as the company's
President and had check signing authority. Protestant was hired for his knowledge of
the device that PROTESTANT, INC. intended to develop, but also managed the
company's operations in Oklahoma City.

3. Protestant registered the company with the Tax Commission on or about June
29, 1990, listing himself as President. The registration fee was paid by PROTESTANT,
INC. with a corporate check signed by Protestant.

4. Protestant's signature also appears on checks submitted to the Tax Commission
for the payment of withholding taxes for February and March, 1991.

5. Protestant testified that while he had check signing authority, he had no input
regarding whether payments were made. Protestant explained that PROTESTANT,
INC. was a development corporation and had no income. PROTESTANT, INC.
received all of its funding from private investments made by MR. INVESTMENT.
Financial decisions were made by a three person executive committee which was
located in MR. INVESTMENT'S ANYTOWN office. The chairman of the committee was
MR. CHAIRMAN. MR. CHAIRMAN was joined by MR. CHIEF FINANCIAL OFFICER
and MR. INVESTMENTS' personal representative, MR. B.

6. In order to pay company debts, Protestant had to first request the necessary
funds from the executive committee in ANYTOWN. If the committee approved an
expenditure, it placed the exact amount of funds requested in PROTESTANT, INC.'S
checking account. Protestant had no input into whether the money would be provided.
He merely advised the board as to the amount needed.
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7. Due to difficulties in securing funds from a loan, MR. INVESTMENT drastically
cut back his contributions to the company starting about April, 1990. As a result, the
committee refused to provide funds for withholding tax causing the company to fall into
debt.

8. On or about December 10, 1990, PROTESTANT, INC.'S corporate charter was
forfeited for failure to file necessary reports and was no longer qualified to do business
in Oklahoma. The forfeiture was withdrawn on or about December 20, 1991.

9. In an August 12, 1991, memo to Protestant, MR. REPRESENTATIVE expressed
concern over the company's mounting tax debt. On August 13, 1991, Protestant
followed up with a memo to MR. CHAIRMAN and MR. CHIEF FINANCIAL OFFICER
regarding the company's federal and state tax liability. In his memo, Protestant
indicated that he disagreed with the committee's refusal to pay withholding tax and
urged it to settle the company's debts. He further indicated that he was not party to the
decision to stop paying withholding tax.

10. Protestant's concerns over the company's tax burden were ignored and his
employment was terminated on October 7, 1991. Protestant testified that he returned to
the company thereafter as a consultant, but was often not paid.

11. On or about January 17, 1992, PROTESTANT, INC. represented by MR.
REPRESENTATIVE, entered into an installment agreement with the Tax Commission
for the withholding tax periods at issue and submitted a consolidated withholding tax
report. Protestant was not involved in the agreement.

12. PROTESTANT INC. defaulted on the installment agreement on or about
February 24, 1993, and subsequently filed a Chapter 11 Plan of Reorganization with the
United States Bankruptcy Court.

13. A letter of assessment dated February 26, 1993, indicated a withholding tax
liability of $59,348.22, which included $10,129.05 due in interest through March 26,
1993, and $12,133.91 due as penalty. The assessment was for the tax period from
April 1, 1991, through August 31, 1991.

14. On or about August 6, 1993, Protestant filed and paid the $20.00 renewal for
PROTESTANT, INC.'S sales tax permit.

15. A prehearing conference was held April 28, 1994. The hearing was delayed at

Protestant's request since it was anticipated that a sale of corporate assets would
satisfy part of the debt.
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16. On January 8, 1997, the Tax Commission received a payment of $52,595.66 as
a result of the bankruptcy proceeding. The outstanding withholding tax due was
covered by the bankruptcy payment. The amount in controversy is $28,687.78,
consisting of $16,953.87 interest and $11,733.91 penalty.

CONCLUSIONS OF LAW

1. Jurisdiction over the parties and subject matter is vested in the Tax Commission. 68
0.S. 1991, § 207.

2. Title 68 O.S. 1991, § 2385.2 imposes personal liability upon all responsible
corporate officers for the collection of withholding taxes. Every employer is required to
deduct withholding taxes at a specified rate from an employee's wages. The employer
must file a return and remit withholding taxes on a quarterly basis with certain exceptions.
68 O.S. 1991, § 2385.3. The term employer includes:

. .. an officer or employee of a corporation, or a member or employee of a
partnership, who as such officer or employee of a corporation, or a member
is under a duty to act for a corporation or partnership to withhold and remit
withholding taxes in accordance with this section and Section 2385.2 of this
title.

See, 68 0.S. 1991, § 2385.1(b).

3. In furtherance of the withholding tax provisions, Section 253 of the
Uniform Tax Procedure Code, 68 O.S. 1991, § 201 et seq., provides:

When the Oklahoma Tax Commission files a proposed assessment against
corporations for unpaid sales taxes, withheld income taxes or motor fuel
taxes collected pursuant to Article 5, 6 or 7 of this title, the Commission shall
file such proposed assessments against the principal officers of such
corporations personally liable for the tax. The principal officers of any
corporation shall be liable for the payment of any tax as prescribed by this
section if such officers were officers of the corporation during the period of
time for which the assessment was made.

The liability of a principal officer for sales tax, withheld income tax or motor
fuel tax shall be determined in accordance with the standards for determining
liability for payment of federal withholding tax pursuant to the Internal
Revenue Code of 1986, as amended, or regulations promulgated pursuant to
such section.
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4. Whether a principle officer is personally responsible for withholding tax is determined on
an individual case by case basis. OAC, Rule 710: 65-7-3. The extent of an individual's
authority, responsibility and duties within the corporation determine whether the individual
is a responsible person. OAC, Rule 710: 65-7-3. Factors to be considered include: the
individual's status as an officer or director of the corporation, the individual's duties as
outlined by the corporation's bylaws, the individual's ownership of shares in the corporation,
the individual's role in the day to day operations of the corporation, the individual's ability to
hire and fire employees, the individual's ability to sign corporate checks and the individual's
control over the financial affairs of the corporation. See, Rizzuto v. United States, 889
F.Supp. 698 (S.D.N.Y. 1998); United States v. Carrigan, 31 F.3d 130 (3d Cir. 1994);
Hochstein v. United States, 900 F.2d 543 (2d Cir. 1994).

5. The mere holding of office within the corporation does not in itself render an
individual responsible for remitting withholding tax. Bauer v. United States, 541 F.2d 142,
149 (Ct.Cl. 1976). The control necessary to establish responsibility for paying over federal
withholding taxes is the ability to direct and control payment of corporate funds. Bolding v.
United States, 565 F.2d 663 (Ct. Cl. 1977). The "responsible person" is frequently defined
as the person who has final and significant word as to which bills or creditors are paid.
White v. United States, 372 F.2d 513, 516 (1967). Responsibility is a matter of status, duty
and authority, not knowledge. Mazo v. United States, 591 F.2d 1151, 1156 (5th Cir. 1979).
Reasonable cause may excuse liability, but mere delegation of responsibility to another
does not constitute reasonable cause. /d.

6. The burden of proof in all proceedings before the Tax Commission unless otherwise
provided by law is on the party opposing the action to show in what respect the action or
proposed action of the Tax Commission is incorrect. OAC, Rule 710:1-5-47. The denial of
a protest is appropriate where the party opposing the proposed action fails to provide
evidence which is sufficient to entitle the party to the relief requested. See, Continental Oil
Company v. Oklahoma State Board of Equalization, 570 P.2d 315 (Okl. 1977).

7. Protestant's testimony regarding the structure of PROTESTANT, INC. demonstrates
that he did not have the necessary authority and control over the corporation's funds to
render him personally liable for withholding tax. PROTESTANT, INC.'S funds were
provided by a single investor. Financial decisions were made by a committee located in
ANYTOWN within the investor's offices. Protestant remained in Oklahoma City and had
limited contact with the committee. Although Protestant prepared the withholding tax
reports, the committee decided whether funds would be provided to PROTESTANT, INC.
Protestant requested the necessary funds to satisfy PROTESTANT INC.'S tax obligations
but was informed that a decision to not pay withholding tax had been made. Protestant's
attempts to persuade the committee to pay PROTESTANT, INC.'S tax debt were ignored
and resulted in his termination. There is no evidence to suggest that Protestant was
involved in the decision against paying withholding tax. It does not appear the Protestant
had the authority to make payments without the approval of the committee.
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8. Protestant's protest should be sustained.

DISPOSITION

The protest of Protestant, MR. ANONYMOUS, as an officer of PROTESTANT, INC.
and as an individual, WAS sustained.
OKLAHOMA TAX COMMISSION

CAVEAT: This decision was NOT deemed precedential by the Commission. This means that the legal
conclusions are not generally applicable or are limited in time and/or effect. Non-precedential decisions are
not considered binding upon the Commission. Thus, similar issues may be determined on a case-by-case
basis.
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