NON - PRECEDENTIAL DECISION OKLAHOMA TAX COMMISSION

JURISDICTION: OKLAHOMA TAX COMMISSION - DECISION

CITE: 2000-08-29-009 / NOT PRECEDENTIAL
ID: P9900080

DATE: 08-29-00

DISPOSITION: DENIED

TAX TYPE: INCOME

APPEAL: NO APPEAL TAKEN

FINDINGS OF FACT AND CONCLUSIONS OF LAW

Upon review of the file and records, including the record of the hearing and the
exhibits received into evidence, the undersigned finds:

1. The Division conducted an office audit of Protestant's 1993 through 1997
Oklahoma corporate income tax returns.

2. The audit was prompted by an Internal Revenue Service ("IRS") audit of
Protestant's 1994 and 1995 federal income tax returns and the resulting Revenue Agent's
Report ("RAR") issued by the IRS.

3. The RAR reflects the IRS adjustment to and proposed increase of
Protestant's federal taxable income for 1994 and 1995 of $86,355.00 and $72,730.00,
respectively.

4, The Division, based on the RAR and in accordance therewith, adjusted
Protestant's Oklahoma taxable income for the years in question and by letter dated March
18, 1998, issued an assessment of additional income tax and interest in the aggregate
amount of $10,729.00, consisting of additional income tax for 1994 in the amount of
$3,422.00 and 1995 in the amount of $4,364.00 and interest accrued through April 13,
1998, in the amount of $2,943.00.

5. Protestant timely protested the proposed adjustment to its 1994 and 1995
Oklahoma returns and the resulting proposed assessment of additional income tax and
interest.

6. Thereafter, Protestant fled amended federal and Oklahoma income tax
returns for 1993, 1994 and 1995 reporting the carryback of a net operating loss ("NOL")
sustained by Protestant in 1996.

7. Protestant's amended federal returns were accepted by the IRS, thus

reducing Protestant's federal taxable income for each of the years to zero and resulting in a
refund of the federal income taxes previously paid.
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8. The Division, based on 68 O.S. Supp. 1993, § 2358(A)(3)(b), disallowed the
carryback of the 1996 NOL to each of the years in question.

9. MR. AUDITOR, the auditor of Protestant's returns, testified that the
assessment is based on a final RAR from the IRS. He stated that although he has been in
contact with Protestant's representative since the inception of the audit and assessment
and has had several conversations with him, no additional documentation or information
showing an adjustment to the federal RAR has been submitted.

10. By letter dated August 21, 1998, the Division notified Protestant of a revision
to the proposed assessment. According to MR. AUDITOR, the revision was prompted by
Protestant's filing of its 1997 Oklahoma income tax return, the allowance of the
carryforward of the 1996 NOL to the 1997 Oklahoma return which Protestant did not claim
on the return and the application of the 1997 refund of taxes previously paid to the amount
of additional taxes assessed for the 1993 tax year.

11.  The revised assessment reports an aggregate amount due of $9,659.00,
consisting of income tax for 1994 in the amount of $1,248.00 and 1995 in the amount of
$4,364.00, and interest accrued through September 30, 1998, in the amount of $4,047.00.

ISSUES AND CONTENTIONS

Protestant does not dispute the Division's disallowance of the 1996 NOL carryback
to its 1994 and 1995 Oklahoma income tax returns. Protestant instead contends that the
RAR utilized by the Division to adjust the returns was overturned through the IRS appeals
process and therefore, the Division's adjustment is erroneous.

The Division contends that the adjustment to Protestant's 1994 and 1995 Oklahoma
returns and proposed assessment of additional taxes should be sustained. In support of
this contention, the Division argues that Protestant has not sustained its burden of proving
that the RAR utilized by the Division to adjust the returns has been withdrawn by the IRS.

The issue presented for decision is whether Protestant has presented evidence
sufficient to overcome its burden of showing that the assessment is incorrect.

CONCLUSIONS OF LAW

1. Jurisdiction over the parties and subject matter of this proceeding is
vested in the Tax Commission. 68 O.S. 1991, § 207.
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3. A proposed assessment is presumed correct and the taxpayer bears the
burden of showing that it is incorrect, and in what respect. Enterprise Management
Consultants, Inc. v. Oklahoma Tax Commission, 768 P.2d 359 (Okl. 1988). Failure to
provide evidence which is sufficient to show an adjustment to the proposed assessment is
warranted will result in the denial of the protest. Continental Oil Company v. Oklahoma
Tax Commission, 570 P.2d 315 (Okl. 1977).

4. The standard of review in an administrative proceeding is preponderance of
the evidence. Oklahoma Tax Commission Order No. 99-04-08-003 (citing Oklahoma Tax
Commission Order No. 91-10-17-061). That means "evidence which is of greater weight or
more convincing than the evidence which is offered in opposition to it; that is, evidence
which shows the fact sought to be proved is more probable than not or best accords with
reason and probability." BLACK'S LAW DICTIONARY, 1064 (5th ed. 1979).

5. Here, Protestant failed to present evidence sufficient to show that the RAR
utilized by the Division to adjust its 1994 and 1995 Oklahoma returns was withdrawn by the
IRS. In fact, the undersigned finds that the RAR utilized by the Division is the final RAR
since Protestant's amended federal returns for the years in question report the increase to
federal taxable income produced by the RAR and the offset of that income and originally
reported federal taxable income by the 1996 NOL.

6. Protestant's protest should be denied.
DISPOSITION

Based on the above and foregoing, it WAS DETERMINED that the protest of
Protestant be denied. It WAS further DETERMINED that the amount in controversy, plus
any additional accrued and accruing interest, be fixed as the deficiency due and owing.

OKLAHOMA TAX COMMISSION

CAVEAT: This decision was NOT deemed precedential by the Commission. This means that the legal
conclusions are not generally applicable or are limited in time and/or effect. Non-precedential decisions are
not considered binding upon the Commission. Thus, similar issues may be determined on a case-by-case
basis.
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