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JURISDICTION: OKLAHOMA TAX COMMISSION - DECISION

CITE: 2000-07-11-003 / NOT PRECEDENTIAL
ID: P9800183

DATE: 07-11-00

DISPOSITION: DENIED

TAX TYPE: ESTATE

APPEAL: NO APPEAL TAKEN

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. On September 4, 1997, MS. ANONYMOUS executed a Declaration of Trust creating the
MS. ANONYMOUS Revocable Trust (the Trust).

2. Article IV Section (B) of the Trust provides for the distribution of Ms. ANONYMOUS
estate as follows:

Ten Thousand Dollars ($10,000) to each of my friends, MS."A" and MS."B"...

Fifteen Percent (15%) of the remainder to AN ANONYMOUS CHURCH,
ANYTOWN, Oklahoma, to be held as an endowment...

[T]he remainder of the Trust shall be retained in trust during the lifetimes of
my friends, MS."A", MR."C", and MS."B", all of Oklahoma City, Oklahoma.
During their lifetimes or the lifetime of the survivor of them, the Trustee shall
distribute to each of them so much of the net income of the Trust as the
Trustee in his sole and absolute discretion shall determine to be necessary
or expedient to maintain them in the manner in which they have lived during
the year prior to my death.

3. Upon the death of the last survivor of MS. ANONYMOUS friends, the remainder of the
Trust is to be distributed to the AN ANONYMOUS FOUNDATION to establish the MS.
ANONYMOUS Fund as an endowment.

4. By the terms of the Trust, MS. ANONYMOUS left a life estate to her friends, MS."A",
MR."C", and MS."B" ("Friends") in the net income of the Trust.

5. MS. ANONYMOUS died on September 23, 1997.
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6. Co-Trustee for the Trust, MR."K" ("Trustee") filed the estate tax return for the estate of
MS. ANONYMOUS with the Oklahoma Tax Commission on April 3, 1998. The return
claimed an Oklahoma Net Estate of $519,033.71 and a net taxable estate of $20,000.00,
which resulted in an estate tax liability of $300.00.

7. The Order Assessing Tax issued by the Division calculated the total value of the net
estate and net taxable estate as $278,582.00.
8. A total amount of $16,115.66 was assessed on the net taxable estate of $278,582.00.

9. In determining the value of the estate, the Division used the methodology imposed by
statute.

10. The Order Assessing Tax was timely protested.
ISSUE AND CONTENTIONS

The issue to be decided is whether the Division properly adjusted the amount of
Decedent's taxable estate by including values as life estates calculated pursuant to
methodology imposed by statute.

Protestant contends that the residue of Decedent's estate after the payment of costs, a
cash gift to the ANONYMOUS CHURCH, and $10,000.00 gifts to MS."A" and MS."B",
should be exempt from estate tax as a gift to a charitable institution. In support of this
contention, Protestant argues that the terms of the Trust do not create life estates for the
Friends since they are not entitled to the income during their lifetime. The only
circumstances upon which the Trustee can make distributions to the Friends are if their
standard of living falls below that which they enjoyed during the year prior to MS.
ANONYMOUS death and the Trustee, in his discretion, deems it appropriate to make such
distributions. Further, Protestant states that assuming but not conceding that these are life
estates, the value thereof is substantially diminished by the limitations set forth in the terms
of the Trust and by the fact that the Trustee has sole discretion regarding distributions.
Therefore, the Protestant concludes that the entire remainder should be treated as if it
passes directly to THE ANONYMOUS FOUNDATION.

The Division argues MS. ANONYMOUS possessed an interest in the property at the
time of her death and that the value of the life estates as calculated by the Division
pursuant to statutory and case law should be included in the gross estate of Decedent. In
support, the Division asserts that the wording of the Trust contained in Article Ill, Section B,
that the Friends are to receive income from the Trust "during their lifetimes or the life of the
survivor of them" creates a life estate for the Friends. The discretionary authority of the
Trustee and the contingencies as to whether distributions will be made and the amount
thereof does not negate the value of the life estate. The Division further states that the
valuation of the life estates was made according to the method established by statutory law
using the conservative approach most beneficial to the taxpayer.
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APPLICABLE LAW

A tax is levied in Oklahoma upon the transfer of the net estate of every decedent,
whether in trust or otherwise. 68 O.S. 1991, § 802. The net estate is determined by
deduction from the gross estate of certain specified amounts. 68 O.S. 1991, § 808. The
gross estate, from which the net estate is determined, includes the value of "all property"
within the state at the time of death of the decedent, in which the decedent has an interest’
including the following interests in property:

(3) To the extent of-any interest therein of which the decedent has, at any
time, made a transfer, in trust or otherwise, where the enjoyment thereof
was subject, at the time of death, to any change through the exercise of
a power, either by the decedent alone or in conjunction with any person,
to alter, amend or revoke the terms of such trust,. . .

68 O.S. 1991, § 807 (A)(3).

Pursuant to Section H of Article VIII of the Trust, Decedent, at the date of her death,
retained the right to change the enjoyment of the trust property either by amending, or
revoking the terms of the trust and therefore the value of the trust property is includable in
the gross estate in accordance with 68 O.S. 1991, § 807 (A)(3) because she had an
interest in the property at the time of her death.

The Oklahoma Estate tax is one imposed on the privilege of transferring property at
death, rather than a tax on a beneficiary's right to receive the property. Ward v. Oklahoma
Tax Commission, 322 P.2d 172 (Okl. 1958) and In Re Bass' Estate, 200 Okl. 14, 190 P.2d
800 (1948).

Here, Decedent, by trust, granted life estates in the net income of the trust remainder to
her friends, MS."A", MR."C", and MS."B". The grants of the life estates constitute "transfers
of property" as contemplated by 68 O.S. 1991, § 802.2 Therefore, the value of the life
estates were improperly excluded from Decedent's net taxable estate.

! 68 O.S. 1998 807(A) (1), provides in pertinent part:

The value, at the time of the death of the decedent, or the alternative valuation as herein authorized, of all
property, real, personal, or mixed, whether tangible or intangible, in which the decedent had an interest, whether
vested or contingent, within the jurisdiction of this state, and any interest therein, or income therefrom, which shall
pass in possession or enjoyment, present or future, by distribution, by statute, descent, devise, bequest, grant,
deed, bargain, sale, gift or contract, to any person or persons, associations or corporations, in trust or otherwise,
by testamentary disposition or by the laws of inheritance or succession of this or any other state or country, and
including the value of the homestead...

2 The word "transfer," as used in this article, shall be taken to include, but shall not be limited to, the passing of

property, or any vested or contingent interest therein, in possession or enjoyment, present or future, by distribution, by
statute, descent, devise, bequest, grant, deed, bargain, sale, or gift.
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A life estate is to be appraised, for inheritance tax purposes, in the same manner as an
annuity, except in so far as statutes may indicate a different intent on the part of the
legislature. Krigbaum v. Krigbaum, 279 P. 2d 1101(Okl. 1995), citing 85 C.J.S. Taxation,
1177 and 1178. In Oklahoma, the value of every future or limited estate, income, interest
or annuity dependent upon life or lives in being shall be determined, for estate tax
purposes, by the rule, method and standard of mortality and value employed in
ascertaining the value of policies of life insurance and annuities for the determination of
liabilities of life insurance companies, using the American Experience Table of Mortality,
except that the rate of interest for making such computation shall be five (5%) percent per
annum. 68 O.S. 1991, § 817.

In the instant case, Decedent left a life estate in the net income of the trust remainder to
her Friends. The Division valued the life estate, in accordance with the provisions of 68
0.S. 1991, § 817 and excluded the remainder from the gross estate according to Section
808(h) of Title 68.

CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and subject matter in this proceeding
pursuant to 68 O. S. 1991, § 207.

2. Decedent retained a power to amend or revoke the Trust; therefore, Decedent had an
interest in the Trust property. Accordingly, the Trust property was includable in her gross
estate. 68 O.S. 1991, § 807(A)(3).

3. Pursuant to the terms of the Trust, MS. ANONYMOUS left a life estate in the net income
of the Trust to the Friends.

4. The value of a life estate is determined by the application of 5% to the appraised value
of the whole property, and the result to the number of years of the life expectancy of the life
tenant as reckoned from the American Experience Table of Mortality. Krigbhaum v.
Krigbaum, 279 P. 2d 1101 (Okl. 1955). See, 68 O.S. 1991, § 817.

5. The transfer made to THE ANONYMOUS FOUNDATION is a qualifying gift made for
the benefit of a charitable institution; however, it is subject to the life estates created by the
Trust. There is no merit to Protestant's argument that the Trust transfers the remainder
directly to THE ANONYMOUS FOUNDATION.

3 "All transfers, gifts or bequests made in good faith to, or in trust for, the use, benefit or support of any charitable,
educational or religious institution or agency" are deducted from the gross estate and are not part of the taxable estate.
68 O.S. 1991, 808(h).
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6. Here, the Friends received a life estate in the net income of the remainder trust which
was valued by the Division in accordance with 68 O.S. 1991, §817. The value of the life
estates as calculated by the Division is includable in the taxable estate of the decedent
under 68 O.S. 1991 §807(A)(1) and the remainder interest is excludable under 68 O.S.
1991 §808(h).

7. The Division valued the estate in accordance .with statutory law and the Protestant has
failed to meet its burden of proof that the valuation was improper. See, Rule 710:1-5-47 of
the Oklahoma Administrative Code. See also, Enterprise Management Consultants, Inc. v.
State ex rel. Oklahoma Tax Commission, 768 P.2d 359 (Oki. 1988).
8. Protestant's protest to the Order Assessing Tax should be denied.

DISPOSITION

Based on the above and foregoing, it WAS DETERMINED that the protest of
Protestant, Estate of MS. ANONYMOUS, be denied.

OKLAHOMA TAX COMMISSION

CAVEAT: This decision was NOT deemed precedential by the Commission. This means
that the legal conclusions are not generally applicable or are limited in time and/or effect.
Non-precedential decisions are not considered binding upon the Commission. Thus,
similar issues may be determined on a case-by-case basis.
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