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JURISDICTION: OKLAHOMA TAX COMMISSION - DECISION

CITE: 99-07-27-009 / NOT PRECEDENTIAL

ID: P9800345

DATE: 07-27-99

DISPOSITION: DENIED

TAX TYPE: SALES / MIXED BEVERAGE / TOURISM
APPEAL: NO APPEAL TAKEN

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. THE CORPORATION, an Oklahoma Corporation, was the holder of a permit to sell
mixed beverages in the State of Oklahoma. On July 15, 1998, a letter was mailed to the
last known address of the corporation notifying it of a pending final mixed beverage audit.
No response to the letter was received.

2. A depletion audit was performed using prices from the Commission Area Average
Price List, 2™ edition, for restaurants in the Oklahoma City area. In addition, regulation
pour sizes of 1.5 ounces for spirits and 6.0 ounces for wine were used. Neither a
beginning nor an ending inventory was available for use in the audit. The corporation's
final liquor purchase was made on November 17, 1997.

3. Additional unreported sales were found as a result of the mixed beverage depletion
audit. Further, a review of the monthly reports indicates that the June, 1997, report was
filed untimely and that no reports were filed for October, November and December of 1997.
Therefore, a $5 a day delinquency penalty for failure to file mixed beverage reports was
included in the audit.

4. No records were available to conduct a full sales tax audit; however, upon review of
the corporation's monthly reporting it was found that no sales tax reports were filed or tax
remitted for November and December, 1997. The auditor estimated the tax due for these
months based on an average of the gross sales previously reported for the two preceding
months. OTC Form 1315's, Sales Tax Reports, were prepared to zero these liabilities from
the monthly reporting record. These liabilities and the ones resulting from the additional
unreported sales of mixed beverages are included in the audit.

5. Similarly, no records were available to conduct a full tourism tax audit. No reports
were filed or tax remitted for October, November and December, 1997. Estimated tax for
these months was calculated based on estimated gross sales. The tourism tax liability
includes the monthly reports and the amounts due from the additional sales of mixed
beverages arrived at from the audit

6. Proposed assessments were issued against the corporation for the period of June
17, 1997, through December 31, 1997, in the following amounts:
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Sales Tax
Tax Due $4,907.60
Interest through 12-31-98 720.48
Delinquency Penalty through 12-31-98 _490.77
Total Due $6,118.85
Mixed Beverage Tax
Tax Due $4,186.03
Interest through 12-31-98 602.10
Delinquency Penalty through 12-31-98 418.60
$5/Day Penalty 1,200.00
Total Due $6,406.73
Jourism Tax
Tax Due $ 8072
Interest through 12-31-98 12.57
Delinquency Penalty through 12-31-98 _8.08
Total Due $ 101.37

7. PROTESTANT was assessed sales tax as an officer of THE CORPORATION
pursuant to the listing of his name as the President/Secretary of THE CORPORATION on
the Business Registration filed with the Commission in January of 1997.

8. PROTESTANT timely filed a protest in this matter.
CONCLUSIONS OF LAW
1. The Oklahoma Tax Commission has jurisdiction of this protest. 68 O.S. § 221.

2. Mixed beverage gross receipts tax is levied and imposed on the total retail sales
price received for the sale, preparation or service of mixed beverages, ice and nonalcoholic
beverages to be mixed with alcoholic beverages, the total retail value of complimentary or
discounted mixed beverages and the total amount of consideration received as charges for
admission to a mixed beverage establishment which entitle the person to complimentary or
discounted mixed beverages. 37 O.S. 1991, § 576 (A) and (B).

3. Sales and tourism taxes are also levied and imposed on the sale, preparation or
service of mixed beverages, ice and nonalcoholic beverages to be mixed with alcoholic
beverages. 68 O.S. 1991, §§ 1354(1)(1) and 50012(A)(2). The retail sales price received
for the sale, preparation or service of mixed beverages, ice and nonalcoholic beverages to
be mixed with alcoholic beverages is used in calculating gross receipts for sales tax
purposes. 37 O.S. 1991, § 576(E).
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4. The authorized method of auditing a mixed beverage establishment is the depletion
method. Oklahoma Administrative Code 710:20-5-8. This method accounts for the
number of drinks available for sale, preparation or service from the total alcoholic
beverages received. Id. Itis a reasonable method for determining the total gross receipts
subject to tax under Section 576(A). Kifer v. Oklahoma Tax Commission, 1998 OK CIV
APP 34, 956 P.2d 162 (1997).

5. The burden of proof in all proceedings, unless otherwise provided by law, is on the
taxpayer to show in what respect the action or proposed action of the Tax Commission is
incorrect. Oklahoma Administrative Code 710:1-5-47.

6. PROTESTANT has wholly failed to come forward with any evidence in support of its
protest and therefore, has failed to meet its burden of proving in what respect the proposed
assessment is incorrect.

7. The protest should be denied.

DISPOSITION
IT WAS DETERMINED, based upon the specific facts and circumstances of this case,
that the sales tax, mixed beverage tax and tourism tax protest of THE CORPORATION
d/b/a COMPANY ONE and PROTESTANT, as President and as an individual, be denied.

OKLAHOMA TAX COMMISSION

CAVEAT: This decision was NOT deemed precedential by the Commission. This means that the legal
conclusions are not generally applicable or are limited in time and/or effect. Non-precedential decisions are not
considered binding upon the Commission. Thus, similar issues may be determined on a case-by-case basis.
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