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FINDINGS OF FACT

Upon review of the file and records, including the proposed sales, withholding, tourism,
and use tax assessments of December 31, 1997, the letter of protest, and the Division's
Verified Response to Protest, the undersigned finds:

1. That on December 31, 1997, the Division caused to be issued a proposed sales tax
assessment against Protestants, COMPANY ONE d/b/a COMPANY TWO and MR.
PROTESTANT and MS. PROTESTANT, as Officers of COMPANY ONE and as
Individuals, for the period of November 1, 1993 through September 30, 1996. That the
assessment proposed a total amount due of $40,295.03, inclusive of tax in the amount of
$26,696.92, interest accrued through January 31, 1998, in the amount of $10,928.38, and
penalty in the amount of $2,669.73.

2. That the proposed sales tax assessment was based on documentation provided by
the Protestants' employees in the form of ledger sheets, monthly sales tax reports, and
sales records related to exempt sales.

3. That on December 31, 1997, the Division caused to be issued a proposed
withholding tax assessment against Protestants, COMPANY TWO, MR. PROTESTANT
and MS. PROTESTANT, as Officers of COMPANY TWO and as Individuals, for the period
of November 1, 1993 through December 31, 1996. That the assessment proposed a total
amount due of $25,969.20, inclusive of tax in the amount of $15,813.02, interest accrued
through January 31, 1998, in the amount of $6,202.88, and penalty in the amount of
$3,953.30.

4. That the proposed withholding tax assessment was based on the fact that
Oklahoma income tax was not withhheld from wages paid to employees, MR.
PROTESTANT and MS. PROTESTANT.

5. That on December 31, 1997, the Division caused to be issued a proposed tourism
tax assessment against Protestant, COMPANY ONE d/b/a COMPANY TWO, for the
period of November 1, 1993 through September 30, 1996. That the assessment proposed
a total amount due of $500.54, inclusive of tax in the amount of $328.20, interest accrued
through January 31, 1998, in the amount of $139.50, and penalty in the amount of $32.84.
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6. That the proposed tourism tax assessment was based on an assessment of tourism
tax under the Oklahoma Tourism Promotion Act, Title 68 O.S. §§ 50011 and 50012.

7. That on December 31, 1997, the Division caused to be issued a proposed use tax
assessment against Protestant, COMPANY ONE d/b/a COMPANY TWO, for the period of
November 1, 1993 through September 30, 1996. That the assessment proposed a total
amount due of $3,237.29, inclusive of tax in the amount of $2,128.54, interest accrued
through January 31, 1998, in the amount of $895.90, and penalty in the amount of
$212.85.

8. That the proposed use tax assessment was based on purchases of tangible
personal property from out-of-state vendors and brought into Oklahoma for Protestants'
own use or consumption.

9. That Protestants filed a timely protest to the proposed assessments.
10. That regarding the proposed sales tax assessment:

(a) Protestants assert that there is insufficient detail provided in the auditor's
workpapers to compare audit results with the factual reports which form the
basis of the audit. The Division contends that the supporting documentation
was provided by Protestants' employees from Protestants' own records and
that Protestants have provided no factual or legal basis to support their
objection.

(b) Protestants assert that the long distance charges included as taxable do
not show that the sales tax paid by Protestants to the telephone company
had been deducted from the audit, resulting in double tax of the service. The
Division contends that the information regarding charges for long distance
service was supplied by Protestants' employees, and was not separated as
to interstate and intra-state service. The Division states that billing
statements from the carrier could be a source of evidence to make
adjustments to the long distance charges.

(c) Protestants question the taxability of sales for complimentary food and/or
beverages to employees, and asks if a discount for these items was allowed.
The Division states that the charges for these items were taken directly from
the source document provided and that the items were not included as
taxable sales on the monthly sales tax reports. The Division further states
that the source document shows taxes collected as a separate item and did
not list a tax for complimentary sales.
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(d) Protestants assert that they provided discounts to State employees and
that such charges were billed directly to the State Agencies for payment.
Protestants also assert that services were provided to municipalities and
were paid for by the local government. The Division contends that sales for
which an exemption was claimed were only disallowed as to those sales for
which there was no supporting documentation.

11. That regarding the proposed withholding tax assessment, Protestants assert that
salaries paid to MR. PROTESTANT and MS. PROTESTANT as owners of COMPANY
TWO were not subject to Oklahoma withholding tax because they were residents of
ANOTHER STATE, and that a fact question exists as to whether any work was performed
by them in Oklahoma. The Division contends that MR. PROTESTANT and MS.
PROTESTANT were paid salaries on a regular basis out of income from COMPANY TWO
and that under these facts, they were employees of the corporation as defined by statute.

12. That Protestants made no specific assertions regarding the proposed tourism and
use tax assessments.

CONCLUSIONS OF LAW

WHEREFORE, premises considered, the undersigned concludes as a matter of law
that the Tax Commission is vested with jurisdiction over the parties and subject matter of
this action, 68 O.S. 1991, § 207; that a proposed assessment is presumed correct and the
taxpayer bears the burden of showing that it is incorrect, and in what respect, Enterprise
Management Consultants, Inc. v. Oklahoma Tax Commission, 768 P.2d 359 (OKkI.
1988); that the burden of proving that a sale is not a taxable sale is on the person who
made the sale, 68 O.S. 1991, § 1365(C); and that Protestants have wholly failed to come
forward with any evidence to show entitlement to the relief requested, Rule 710:1-5-47 of
the Oklahoma Administrative Code.

DISPOSITION

THEREFORE, based on the above and foregoing findings and conclusions, it WAS
DETERMINED that the protest of PROTESTANT CORPORATION AND ITS OFFICERS
be denied. It WAS further DETERMINED that the amounts in controversy, plus any
additional accrued and accruing interest, be fixed as the deficiencies due and owing.

OKLAHOMA TAX COMMISSION

CAVEAT: This decision was NOT deemed precedential by the Commission. This means that the legal
conclusions are not generally applicable or are limited in time and/or effect. Non-precedential decisions are not
considered binding upon the Commission. Thus, similar issues may be determined on a case-by-case basis.
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