NON - PRECEDENTIAL DECISION OKLAHOMA TAX COMMISSION

JURISDICTION: OKLAHOMA TAX COMMISSION - DECISION
CITE: 98-09-02-015/ NOT PRECEDENTIAL

ID: P9500056

DATE: 09-02-98

DISPOSITION: SUSTAINED IN PART / DENIED IN PART
TAX TYPE: SALES / USE

APPEAL: NO APPEAL TAKEN

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Division conducted an audit of the books and records of PROTESTANT
CORPORATION for the period of September 1, 1991 through August 31, 1994.

2. As a result of the audit, the Division proposed the assessment of additional sales tax
on day pass revenues and program revenues.

3. The aggregate amount assessed against Protestants, inclusive of interest accrued
through March 6, 1995, and penalty, was $75,982.99.

4. The Division also proposed the assessment of use tax on the purchase price of
certain items of tangible personal property which were purchased outside of Oklahoma and
used in Protestants' facilities.

5. The aggregate amount assessed against the PROTESTANT CORPORATION,
inclusive of interest accrued through March 6, 1995, and penalty, was $22,368.55.

6. Protestants agreed to the assessment of and paid a portion of the use tax assessed
in the amount of $4,986.09.

7. The categories of membership to the PROTESTANT CORPORATION consist of the
following: (1) Voting Members; (2) Contributing Members; (3) Facility Members; and (4)
Program Members. The membership category - Facility Members - consist of the following
groups: (a) Adult; (b) Family; (c) Youth; (d) High School Youth; and (e) College.

8. The PROTESTANT CORPORATION employs three (3) payment options for the
payment of membership dues for a Facility Member. The membership dues of a Facility
Member may be paid either on an annual, monthly or daily basis. Notwithstanding whether
the membership dues are paid on an annual, monthly or daily basis, the individual receives
the same benefits and rights of use of all the facilities, equipment and programs offered by
the PROTESTANT CORPORATION.
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9. The daily fees do not equate to the monthly or annual membership dues. According
to the testimony, daily fees are increased to discourage this type of participation because
the PROTESTANT CORPORATION strives for long term relationships. The daily fee is
not applied to the monthly or annual membership dues and the individual paying on a daily
basis does not receive a membership card which can be transferred from one branch of
the PROTESTANT CORPORATION to another branch, nor does he complete a
membership application.

10. The membership category - Program Members - include those individuals who
participate in a specific program, activity or class for a specific period of time. These
individuals only have access to the specific program, activity or class for which payment is
remitted.

11. Two categories of programs are offered by the PROTESTANT CORPORATION.

12. The Health Enhancement Programs offered by the PROTESTANT
CORPORATION include aerobics for nonmembers, gymnastics, martial arts, judo, karate,
fitness profiles, yoga, fithess for women, and racquetball and handball tournaments. The
testimony indicates that except for the category - racquetball and handball tournaments -
each of the programs has an instructional component, the instruction is specific for each
program and an instructor is present at each session of the specific program. Concerning
racquetball and handball tournaments the testimony indicated that instruction is available,
but it is not necessarily instructional.

13. The Sports and Recreation Programs offered by the PROTESTANT
CORPORATION consist of two categories - Adult and Youth. The testimony indicated that
the majority of the revenue from the Sports and Recreation Programs comes from the
Youth category.

14. The Adult Sports and Recreation Programs offered by the PROTESTANT
CORPORATION included indoor and outdoor volleyball and basketball. The testimony
indicated that an instructional component, including player skill development clinics and
officiating and rules training, was offered in each Sports Program, but that the clinic and
training was not a required component for participation. The testimony also indicated that
two players from each team were required to attend a referee clinic.

15. The Youth Sports and Recreation Programs offered by the PROTESTANT
CORPORATION included basketball, flag football, T-ball and baseball. The testimony
indicated that the Youth Sports Programs were not highly competitive leagues and were
fully instructional and developmental. The teaching and training of the rules and skills of
the sport were performed by PROTESTANT CORPORATION professional staff members
and PROTESTANT CORPORATION trained coaches (parents of the participants
generally). PROTESTANT CORPORATION staff members did not perform instruction at
offsight facilities.
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16. Beginning in early 1994, spectators of PROTESTANT CORPORATION Sports and
Recreation Program league games were advised as to a donation box and suggested fee
of 25 Cents by the counterperson inside the PROTESTANT CORPORATION facilities.
The testimony indicated that no one was assigned by the PROTESTANT CORPORATION
to collect the fee and no literature was distributed advising of an admission charge.
Further, donation boxes were not in place at the football field or the outdoor volleyball
court.

17. Swim fees were included in two revenue accounts by the PROTESTANT
CORPORATION - Aquatics and Day Pass. Swim party fees were placed in the revenue
account - Use of Facilities - by the PROTESTANT CORPORATION. The revenue
accounts - Aquatics and Use of Facilities - are not at issue in this cause. The testimony
indicated that the daily membership rate was charged as the swim fee and that the
individual had access to and use of all the facilities and equipment commensurate with
such rate.

18. The items of tangible personal property at issue in the use tax assessment include
exercise and gym equipment, a harness, saddles, a base, a goal, a hockey set, a wall mat,
covers, a DBS satellite, helmets, picnic tables and a ladder.

ISSUES AND CONTENTIONS

Three issues are presented for decision. The first issue is whether the day pass and
program revenues are exempt from the levy of sales tax pursuant to 68 O.S. 1991, §
1356(E). The second issue is whether the program revenues are exempt because an
instructional component is offered with practically every program. The third issue is
whether the purchase of the items of tangible personal property is exempt from use tax
pursuant to 68 O.S. 1991, § 1404(b).

Protestants contend that the day pass revenues are exempt from sales tax pursuant to
68 O.S. 1991, § 1356(E). In support of this contention, Protestants argue that whether an
individual pays on a daily, monthly or annual basis, the individual is a regular member of
the PROTESTANT CORPORATION in that the individual receives the same benefits and
rights of use to all the facilities, equipment and programs offered by the PROTESTANT
CORPORATION.

Protestants contend that the program revenues are exempt from sales tax. In support
of this contention, Protestants argue that the 1996 amendment of Section 1356(E) clarified
the exemption for dues and fees paid to PROTESTANT CORPORATION'S, that each
program contains a significant instructional component and that since 1994 spectators of
the sporting programs have been charged an admission fee.
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Protestants contend that the purchase of the items of tangible personal property is
exempt from use tax pursuant to 68 O.S. 1991, § 1404(b). In support of this contention,
Protestants argue that exclusive possession of an item is transferred to an individual upon
payment of the dues and/or fees for the use of the item and that the PROTESTANT
CORPORATION as an entertainment facility is in the business of reselling such items.

The Division contends that the day pass revenues are not exempt from sales tax. In
support of this contention, the Division argues that individuals paying on a daily basis are
not regular members. In addition, the Division argues that Protestants' records do not
clearly indicate what revenue is included in this account.

The Division contends that the program revenues which are from programs that are not
fundamentally instructional are not exempt from sales tax. The Division concedes that the
program revenues from instructional programs are not subject to sales tax. The Division,
however, is unable to determine the amount and source of the instructional program
revenues from Protestants' records. The Division further argues that the program
revenues are not exempt from sales tax because of the spectator box since the fee did not
represent a charge for admission, but a voluntary contribution.

The Division contends that the tangible personal property purchased by the
PROTESTANT CORPORATION from out-of-state vendors for use in its facilities is subject
to use tax. In support of this contention, the Division argues that the charge for use of the
tangible personal property did not entail a transfer of title to or possession of the property.
The Division further argues that Protestants are not regularly engaged in the business of
selling such items.

CONCLUSIONS OF LAW

1. Jurisdiction over the parties and subject matter of this proceeding is vested in the
Tax Commission. 68 O.S. 1991, § 207.

2. The Oklahoma Sales Tax Code, 68 O.S. 1991, § 1350 et seq., levies an excise tax
on the gross receipts or gross proceeds of all sales, not otherwise exempted, including:

Dues or fees to clubs including free or complimentary dues or fees which
have a value equivalent to the charge that would have otherwise been made,
including any fees paid for the use of facilities or services rendered at a
health spa or club or any similar facility or business; and

Charges made for the privilege of entering or engaging in any kind of

activity, such as tennis, racquetball, or handball, when spectators are
charged no admission fee. 68 0.S. 1991, § 1354(1)(K) and (1)(M).
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3. Specifically exempted from the levy of sales tax are "dues paid to fraternal, religious,
civic, charitable or educational societies or organizations by regular members". 68 O.S.
1991, § 1356(E)".

4. The Oklahoma Use Tax Code, 68 O.S. 1991, § 1401 et seq., levies an excise tax on
the purchase price of all tangible personal property, not otherwise exempted, which is
brought into Oklahoma for storage, use or other consumption within Oklahoma. 68 O.S.
1991, § 1402.

5. Specifically exempted from the levy of use tax is "the use of tangible personal
property purchased for resale before being used". 68 O.S. 1991, § 1404(b). The purchase
for resale exemption does not apply to tangible personal property purchased for the
purchaser's use or to tangible personal property which the purchaser is not regularly
engaged in the business of reselling. See, 68 O.S. 1991, § 1357(C).

6. As a general rule, statutes exempting property from taxation are to be applied
circumspectly and are to be construed against the allowance of an exemption. Bert Smith
Road Machinery Co. v. Oklahoma Tax Commission, 563 P.2d 641 (Okl. 1977). The
language of an exemption statute may not be construed so as to give it an effect which is
not intended. Protest of Hyde, 188 Okl. 413, 110 P.2d 292 (1941). The burden of proving
that a sale is not a taxable sale is on the person who made the sale. 68 O.S. 1991, §
1365(C).

7. The Facility Members paying membership dues on a daily basis are regular
members of the PROTESTANT CORPORATION. The evidence indicates that there is not
a material difference in the right and benefits received by these individuals versus those
individuals paying on a monthly or annual basis. Accordingly, this portion of the day pass
revenues is exempt from sales tax pursuant to Section 1356(E).

'Section 1356(E) provides:

Dues paid to Fraternal, religious, civic, charitable or educational societies or organizations by
regular members thereof, provided, such societies or organizations operate under what is
commonly termed the lodge plan or system, and provided such societies or organizations do not
operate for a profit which inures to the benefit of any individual member or members thereof to
the exclusion of other members and dues paid monthly or annually to privately owned scientific
and educational libraries by members sharing the use of services rendered by such libraries with
students interested in the study of geology, petroleum engineering or related subjects;

Section 1356 was amended by Laws 1996, c. 289, § 1, eff. July 1, 1996, to provide in pertinent part:
(23) Dues or fees, including free or complimentary dues or fees which have a value

equivalent to the charge that could have otherwise been made, to ANONYMOUS
ASSOCIATIONS for the use of facilities and programs;
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The remainder of the day pass revenue consists of swim fees. The evidence indicates
that the daily membership rate was charged as the swim fee and that the individual
received the same rights and benefits as Facility Members. Accordingly, this portion of the
day pass revenue is also exempt from sales tax pursuant to Section 1356(E).

8. The evidence does not support a finding that the Program Members of the
PROTESTANT CORPORATION are regular members. These individuals did not have
access to all the facilities, equipment and programs offered by the PROTESTANT
CORPORATION. Therefore, the program revenues are not exempt under Section
1356(E).

The evidence, however, shows that except for the category - racquetball and handball
tournaments - the portion of the program revenues from Health Enhancement and Youth
Sports and Recreation are fundamentally instructional. Therefore, such program revenues
are not subject to sales tax in accordance with the Division's concession that instructional
programs are exempt from sales tax.

The portion of the program revenues consisting of Adult Sports and Recreation are not
fundamentally instructional. Although skill clinics and training were offered and referee
clinics were required, instruction was not a fundamental aspect or component of the
programs. In addition, the language of Section 1354(M) excepting charges for the privilege
of engaging in activities from the levy of sales tax is not applicable in this cause. The
evidence does not support a finding that an admission fee was charged to spectators.
Therefore, this portion of the program revenues is subject to the levy of sales tax.

9. The items of tangible personal property purchased by the PROTESTANT
CORPORATION from outside the State of Oklahoma and brought into Oklahoma for use in
its facilities are not exempt from the levy of use tax under 68 O.S. 1991, § 1404(b).
Possession, as contemplated by the statutes, was not transferred to the Facility or
Program Members upon payment of the dues and/or fees for the use of such property.
See, 68 O0.S. 1991, § 1352(M). The Facility or Program Member was granted the right to
use the facilities and equipment of the PROTESTANT CORPORATION upon payment of
the dues and/or fees. In addition, the PROTESTANT CORPORATION is not regularly
engaged in the business of reselling such property.

10. Protestants' protest to the sales tax assessment should be sustained in part and
denied in part. Protestants' protest to the use tax assessment should be denied.
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DISPOSITION

Based on the above and foregoing findings of fact and conclusions of law, it is
DETERMINED that the protests of PROTESTANT CORPORATION AND ITS OFFICERS
be sustained in part and denied in part. It is further DETERMINED that the sales tax
assessment be adjusted in accordance herewith and that the resultant amount and the
amount of the use tax assessment together with penalty and interest accrued and
accruing, be fixed as the deficiency due and owing.

OKLAHOMA TAX COMMISSION
ADDENDUM TO FINDINGS, CONCLUSIONS AND RECOMMENDATIONS

NOW on this 17th day of August, 1998, the Findings, Conclusions and
Recommendations issued on May 15, 1998, in the above entitled action CAME on for
consideration of additional findings of fact and a recommendation as to the amount of the
deficiency which should be confirmed by an order of the Tax Commission.

The Division, as directed by the Findings, Conclusions and Recommendations, revised
the proposed sales tax assessment and provided notice of the revision to Protestants'
representative. Protestants' representative, as indicated in the Notice of Sales Tax
Adjustment, is in agreement with the revision.

Upon consideration of the Findings, Conclusions and Recommendations, and the
Notice of Sales Tax Adjustment, the COMMISSION FOUND that the following Findings of
Fact be added to and incorporated in the Findings, Conclusions and Recommendations
ADOPTED BY THE COMMISSION:

1. That the Notice of Sales Tax Adjustment was filed of record in this cause on
August 11, 1998.

2. That the Division revised the sales tax assessment to an amount of
$20,084.94, consisting of tax in the amount of $10,278.26, penalty in the amount of
$1,027.86, and interest accrued through July 15, 1998, in the amount of $8,778.82.

3. That the revision complies with the recommendations set forth in the
Findings, Conclusions and Recommendations.

4. That Protestants' representative has indicated Protestants' agreement with
the revision to the sales tax assessment.
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The COMMISSION further FOUND that the following Recommendation should be
added to and incorporated in the Findings, Conclusions and Recommendations:

It is further recommended that the amount of the sales tax assessment, as
revised, inclusive of any additional accrued and accruing interest be fixed as the
deficiency due and owing.

THEREFORE, the Findings, Conclusions and Recommendations issued on May 15,
1998, WERE amended to include and incorporate the above and foregoing findings of fact
and recommendation AND ADOPTED BY THE COMMISSION.

OKLAHOMA TAX COMMISSION

CAVEAT: This decision was NOT deemed precedential by the Commission. This means that the legal
conclusions are not generally applicable or are limited in time and/or effect. Non-precedential decisions are not
considered binding upon the Commission. Thus, similar issues may be determined on a case-by-case basis.
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