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FINDINGS OF FACT AND CONCLUSIONS OF LAW  
 
 1. During the period of January 1, 1991 through August 31, 1991, THE 
MANAGEMENT COMPANY and Protestants managed and operated bingo games on 
behalf of three charities; CHARITY "A", CHARITY "B" and CHARITY "C". 
 
 2. The records which THE MANAGEMENT COMPANY and Protestants were able to 
produce for purposes of the audit reflect that THE MANAGEMENT COMPANY purchased 
the paper for the bingo games, conducted the bingo games, paid the prizes, deposited the 
receipts, maintained the books for each charity, split the profits, wrote checks for the 
expenses, prepared and signed all sales and payroll reports and remitted the taxes on 
behalf of the charities. 
 
 3. The only records of the bingo operations produced by THE MANAGEMENT 
COMPANY and Protestants were schedules of gross and net receipts, bank reconciliations 
and general ledgers.  Protestants' bookkeeper, PROTESTANT OFFICER THREE, testified 
that these records were prepared from check stubs, deposit slips and bank statements.  
According to the auditor, none of these records were produced by THE MANAGEMENT 
COMPANY and Protestants. 
 
 4. The schedules of gross and net receipts, bank reconciliations and general ledgers 
do not include cash received for bingo cards, payouts of cash prizes or expenses paid in 
cash.  According to the auditor, the records of deposits could not be tied to the amount 
reported as gross receipts in any given month. 
 
 5. THE MANAGEMENT COMPANY and Protestants did not produce management 
agreements with the charities, records of gross sales or records for determining how the 
profits were split between the charities.  According to Protestants, they only had verbal 
agreements with the charities and the records of gross sales were lost or destroyed when 
they vacated the premises. 
 
 6. Based upon the records available and a review of other audits of bingo operations, 
the Division estimated that THE MANAGEMENT COMPANY'S deposits represented ten 
percent (10%) of the amount of gross receipts from the bingo operations.  Total additional 
taxable sales were determined to be $2,744,345.11 for the audit period. 
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 7. As a result, the Division issued a proposed assessment of sales tax, interest and 
penalty against THE MANAGEMENT COMPANY for the audit period of January 1, 1991 
through August 30, 1993, in the total amount of $299,545.78, inclusive of tax in the amount 
of $205,711.13, interest accrued through October 30, 1993, in the amount of 73,263.51 
and penalty in the amount of $20,571.14. 
 
 8. The Division also caused to be issued proposed sales tax assessments against the 
officers of THE MANAGEMENT COMPANY.  The assessment issued against 
PROTESTANT OFFICER TWO reports an audit period and reflects amounts which in all 
respects equals the assessment against THE MANAGEMENT COMPANY.  The 
assessments against PROTESTANT OFFICER ONE and PROTESTANT OFFICER 
THREE report an audit period of January 1, 1991 through November 15, 1992, and assess 
a total amount of $299,082.89, inclusive of sales tax in the amount of $205,331.87, interest 
accrued through October 30, 1993, in the amount of $73,217.81 and penalty in the amount 
of $20,533.21.  The assessment against PROTESTANT OFFICER FOUR reports an audit 
period of November 15, 1992 through August 30, 1993, and assesses a total amount of 
$462.89, inclusive of sales tax in the amount of $379.26, interest accrued through October 
30, 1993, in the amount of $45.70 and penalty in the amount of $37.93. 
 
 9. The Division also caused to be issued proposed sales tax assessments against the 
three charities.  The assessments are based on the percentage of sales reported by each 
of the charities to the total reported sales.  CHARITY "A" and its officer, were assessed a 
total amount of $95,897.44, inclusive of sales tax in the amount of $64,594.42, interest 
accrued through December 31, 1993, in the amount of $24,843.56 and penalty in the 
amount of $6,459.46.  CHARITY "B" and its officer, were assessed a total amount of 
$103,391.55, inclusive of sales tax in the amount of $69,725.30, interest accrued through 
December 31, 1993, in the amount of $26,693.70 and penalty in the amount of $6,972.55.  
CHARITY "C" and its officer, were assessed a total amount of $102,577.80, inclusive of 
sales tax in the amount of $69,193.42, interest accrued through December 31, 1993, in the 
amount of $26,465.03 and penalty in the amount of $6,919.35. 
 
 10. THE MANAGEMENT COMPANY, Protestants, the charities and the officers of the 
charities protested the proposed assessments.  THE MANAGEMENT COMPANY and 
Protestants do not challenge three elements of the assessment, namely the amounts 
assessed on the sale of assets, unreported concession sales and unreported proceeds 
from the lease of equipment.  The total amount conceded by THE MANAGEMENT 
COMPANY and Protestants is $3,196.18, inclusive of sales tax in the amount of $2,172.52, 
interest accrued through December 15, 1994, in the amount of $803.14 and penalty in the 
amount of $217.52. 
 
 11. After a meeting between the parties and their representatives, the Division initiated 
an audit of the bingo operations based on the depletion method.  The subject of the 
depletion audit was gross receipts from bingo games only. 
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 12. The auditor procured the invoices of paper purchases by THE MANAGEMENT 
COMPANY from the bingo supplier.  The invoices reflect that THE MANAGEMENT 
COMPANY purchased 6,426,000 bingo faces during the period of January 1, 1991 through 
June 24, 1991. 
 
 13. Protestants provided the auditor with the number of sessions, the number of games 
played per session, the number of days played, the packet prices, the bingo faces which 
went into each packet, the faces used for minis, the single sheet games played, special 
promotions, the prices for each type of bingo face, session packets, mini session packets 
and intermission packets, and the payouts for each type of game. 
 
 14. Based on the information provided by Protestants, the auditor determined the retail 
value of each type of bingo face and then multiplied the retail value by the number of faces 
purchased.  
 
 15. Total additional taxable sales as determined by the depletion audit is $1,119,384.71. 
 The total amount assessed pursuant to this method is $147,060.81, inclusive of sales tax 
in the amount of $83,932.84, interest accrued through December 15, 1994, in the amount 
of $53,296.39 and penalty in the amount of $9,831.58. 
 
 16. The Division in performing the depletion audit did not allow for any variance for 
damaged, destroyed or lost paper.  According to PROTESTANT OFFICER ONE, paper 
was damaged or destroyed during the bingo games for which the patrons were given 
replacements and an inventory of paper was left upon vacating the premises.  On cross 
examination, PROTESTANT OFFICER ONE admitted that the sales value of the paper 
given away was not included in the monthly sales tax reports. 
 
 17. Although PROTESTANT OFFICER ONE did not dispute the prices for the bingo 
faces prior to the hearing, he testified that the prices for the paper were not constant since 
different types of games were played on the paper and the prices for the games depended 
upon the payout.  PROTESTANT OFFICER ONE also disputed the price of $1.00 for one 
on faces.  He stated the price for one on faces was approximately one-third of $1.00. 
 

ISSUES AND CONTENTIONS  
 
 Two issues are presented for decision.  The first issue is whether the sale of bingo 
games during 1991 was subject to the levy of sales tax.  The second issue is whether the 
depletion audit was an authorized method of determining the amount of tax due from the 
sale of bingo games. 
 
 THE MANAGEMENT COMPANY and Protestants contend that the sale of bingo faces 
was not subject to sales tax in 1991.  In support of this contention, they argue that 
individuals who play bingo are not purchasing printed material, but are purchasing the right 
to play bingo.  They further argue that the legislature's subsequent enactment of the 
Charity Games Act supports a conclusion that the legislature did not intend to tax the sale 
of bingo faces. 
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 THE MANAGEMENT COMPANY and Protestants contend in the alternative that the 
proposed assessment are invalid since there was no statutory authority or properly 
published rules or regulations authorizing the methods used to attribute sales tax to the 
sale of the bingo faces.  In support of this contention, they argue that the methods are 
arbitrary and disregard the facts. 
 
 The Division contends that THE MANAGEMENT COMPANY and Protestants failed to 
sustain their burden of proving that the assessment is incorrect and, therefore, the protests 
must be denied.  In support of this contention, the Division argues that THE 
MANAGEMENT COMPANY and Protestants failed to maintain the records required by law. 
 The Division further argues that the audit conforms to the facts and circumstances of this 
case and is consistent with the principle of determining the correct amount of tax due. 
 
 

CONCLUSIONS OF LAW  
 
 1. Jurisdiction over the parties and subject matter of this proceeding is vested in the 
Tax Commission.  68 O.S. 1991, § 207. 
 
 2. Sales tax is levied on sales of "tangible personal property" and on "printed matter of 
all types, kinds, or character."  68 O.S. 1991, § 1354(1)(A) and (E). 
 
 3. The gross proceed or gross receipts from the sale of bingo faces is subject to sales 
tax regardless of whether the player retains the card, returns the card, is charged 
admission and is given a card, or any other arrangement where the player pays to play.  
Attorney General Opinion No. 76-390 and Rule 13.014.15 of the Oklahoma Tax 
Commission Permanent Rules (March 10, 1989).  See, Enterprise Management 
Consultants, Inc. v. Oklahoma Tax Commission, 768 P.2d 359 (Okl. 1988).  
 
 4. The Tax Commission is authorized to make such audit or investigation of a report or 
return as it may deem necessary.  68 O.S. 1991, § 221(a).  Where a taxpayer's records are 
inadequate to determine whether sales tax has been charged on all taxable items or the 
records are insufficient, an assessment of tax may be based on an estimation.  68 Am. Jur. 
2d, Sales and Use Tax § 261 (1993).  The taxpayer has the burden of proving by clear and 
convincing evidence that the assessment is incorrect and in what respect, or that the 
method of audit or amount of tax assessed is erroneous.  68 Am. Jur. 2d, Sales and Use 
Tax § 260 (1993) and Rule 710:1-5-47 of the Oklahoma Administrative Code.  See, 
Enterprise, supra at 362.  A taxpayer cannot meet this burden by merely denying the 
assessment's accuracy, by making vague allegations that the departments method of 
ascertaining the taxes due was incorrect, or by producing inadequate records, 
accompanied only by general statements of dissatisfaction with the audit and its results.  
Id. 
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 Here, THE MANAGEMENT COMPANY and Protestants failed to sustain their burden 
of proving that the assessment is incorrect, or that the method of audit or amount of tax 
assessed is erroneous.  Moreover, the evidence shows that the depletion method utilized 
by the Division in auditing the bingo operations and assessing the amount of under 
reported tax is based on the facts and circumstances presented by this case. 
 
 5. The protests of THE MANAGEMENT COMPANY and Protestants to the 
assessment of sales tax on the basis of the depletion audit method should be denied. 
 
 DISPOSITION 
 
 Based on the above and foregoing findings of fact and conclusions of law, it is 
DETERMINED that the protests be denied.  It is further DETERMINED that the amount in 
controversy as established by the depletion audit, inclusive of any additional accrued and 
accruing interest, be respectively fixed, jointly and severally, as the deficiency due and 
owing. 
 OKLAHOMA TAX COMMISSION 
 
                             
 
CAVEAT:  This decision was NOT deemed precedential by the Commission.  This means that the legal 
conclusions are not generally applicable or are limited in time and/or effect.  Non-precedential decisions are not 
considered binding upon the Commission.  Thus, similar issues may be determined on a case-by-case basis. 
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