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FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. During the periods at issue, Protestant owned and operated a mixed beverage
establishment in Oklahoma.

2. On or around June 1, 1992, Protestant hired three individuals to assist him in
operating the club.

3. The individuals worked as bartenders and waitstaff.

4. The employment contracts set the compensation of the individuals at a rate of $5.00
per hour and/or $40.00 per day.

5. Protestant testified that he instructed these individuals concerning how the club was
to be operated and what services they were to perform.

6. Protestant testified that he set the work hours of these individuals, that these
individuals could not employ someone to perform the services and that these individuals
used Protestant's equipment.

7. Protestant testified that he could fire these individuals at anytime, that these
individuals could terminated their employment at any time without recourse and that he
carried workmen's compensation coverage on these individuals.

8. Protestant reported the compensation paid to these individuals on forms 1099.

9. An audit of Protestant's books and records was performed by the Division
subsequent to the closure of the business.

10. In performing the audit, daily and monthly sales reports were reviewed.
11.The daily and monthly sales reports reflected daily cash payment to these

individuals for the period beginning July 1, 1992 through October 15, 1992 when the
business was closed.
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12. The auditor also reviewed the withholding tax records of the Tax Commission to
determine whether withholding tax reports were filed for the periods at issue.

13. After finding that no reports were filed for these periods the auditor caused to be
issued against Protestant a proposed withholding tax assessment.

14.The total amount assessed against Protestant, inclusive of penalty and interest
accrued through July 31, 1994, is $491.80.

15. Protestant timely protested the proposed assessment.

16. At the time of the audit and issuance of the proposed assessment, the auditor did
not have sufficient information about these individuals to make a review of the income tax
records of the Tax Commission.

17. The auditor provided Protestant with affidavits which were to be executed by these
individuals.

18. The affidavits were not returned.
19. At the hearing information about these individuals was provided.

20.0ne of the individuals has reported and remitted state income taxes on the
compensation received from Protestant.

ISSUE AND CONTENTIONS

The issue presented for decision is whether Protestant should have deducted, reported
and remitted withholding taxes to the Tax Commission on the compensation paid to the
three individuals who performed services for Protestant at the club.

Protestant contends that the assessment of withholding taxes on the compensation
paid to these individuals is erroneous. In support of this contention, Protestant argues that
the individuals were independent contractors not employees. Protestant also requests a
waiver of the penalty and interest assessed. In support of this request, Protestant asserts
that he reported the compensation on forms 1099 and argues that he did not intend to
deceive the state. Protestant also alleges that he is unable to pay the assessment.

The Division contends that excepting any taxes which may have been remitted to the
state by the individuals who received the compensation, the assessment should be
sustained. In support of this contention, the Division argues that the evidence proves the
individuals were employees rather than independent contractors.
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CONCLUSIONS OF LAW

1. Jurisdiction over the parties and subject matter of this proceeding is vested in the
Tax Commission. 68 O.S. 1991, § 207.

2. Any "employer" making payment of wages is under a duty to deduct and withhold a
tax from the wages paid each employee. 68 O.S. 1991, § 2385.2(a). The amount of tax to
be withheld is determined in accordance with the table devised by the Tax Commission
which table fixes the graduated rates of tax. Id.

3. An "employer" is any person who transacts business in or derives any income from
sources within Oklahoma for whom an individual performs or performed any service, of
whatever nature, as the employee of such person and who controls the payment of the
wages for such services. 68 O.S. 1991, § 2385.1(b).

4. An "employee" is any individual performing services within Oklahoma, the
performance of which services constitutes, establishes, and determines the relationship
between the parties as that of employer and employee. 68 O.S. 1991, § 2385.1(c). See,
Rule 23.085.02 of the Oklahoma Tax Commission Permanent Rules.”

5. Rule 23.085.02 provides in pertinent part:

Generally, the relationship of employer and employee exists when the person for whom
services are performed has the right to control and direct the individual who performs the
services, not only as to the result to be accomplished by the work but also as to the details
and means by which that result is accomplished.

An employee is subject to the will and control of the employer, not only as to what shall
be done, but how it shall be done. It is not necessary that the employer actually direct or
control the manner in which the services are performed; it is sufficient if the employer has
the right to do so. In general, if the individual is subject to the control or direction of another
merely as to the result to be accomplished by the work, and not as to the means and
methods for accomplishing the result, he is not an employee.

The existence of an employer-employee relationship shall be determined, when in
doubt, by an examination of the particular facts of each case.

If an employer-employee relationship exists, the designation or description of the
relationship by the parties as anything other than that of employer and employee is
immaterial.

! Currently codified as Rule 710:90-1-2 of the Oklahoma Administrative Code.
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6. Here, the evidence clearly establishes the relationship of employer and employee
between Protestant and the three individuals. The individuals personally performed the
services and could not hire someone to replace them. The services were performed on
Protestant's premises. The individuals were given instructions as to when, where and how
the services were to be performed. The work hours and days were set by Protestant. The
individuals were paid regular amounts at stated intervals. The individuals utilized
Protestants equipment in performing the services. The individuals could be discharged by
Protestant at any time and could terminate their relationship with Protestant at any time. In
addition, Protestant controlled the payment of the wages for the services of the three
individuals. Accordingly, Protestant was under a duty to deduct and withhold, withholding
taxes from the wages paid to each of the three individuals.

7. The taxes required to be withheld from the wages of an employee shall not be
collected from the employer if the employer failed to withhold the taxes and the employee
remitted the taxes by and through the filing of an income tax return which reported the
income. 68 O.S. 1991, § 2385.3(e). The employer, however, shall not be relieved from
liability for penalties or interest otherwise applicable because of the failure to withhold the
tax. Id.

8. Here, one of the individuals who performed services as an employee of Protestant
reported and remitted income taxes to the State of Oklahoma on the compensation
received from Protestant. Therefore, Protestant is not liable for the withholding taxes
attributable to the wages paid to this individual. 68 O.S. 1991, § 2385.3(e). Protestant,
however, is liable for the penalties and interest otherwise applicable because of the failure
to withhold taxes on the wages. Id.

9. Protestant's protest to the proposed withholding tax assessment should be denied.
The withholding tax assessment should be revised to remove or exclude the taxes
attributable to the wages paid to the individual who reported and paid income taxes on the
compensation received from Protestant.

DISPOSITION

Based on the above and foregoing findings of fact and conclusions of law, it is
recommended that the protest of Protestant be denied. It is further DETERMINED that the
proposed withholding tax assessment be adjusted in accordance herewith and that the
resultant amount be fixed as the deficiency due and owing. It is further DETERMINED that
the request for waiver of penalty and interest be denied.

ADDENDUM TO FINDINGS, CONCLUSIONS AND RECOMMENDATIONS
NOW on this 4th day of February, 1998, the Findings, Conclusions and
Recommendations issued on September 4, 1997, CAME on for consideration of additional

findings of fact and a recommendation as to the amount of the deficiency which should be
confirmed by an order of the Tax Commission.
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The Division, as directed by the Findings, Conclusions and Recommendations, revised
the proposed withholding tax assessment and provided notice of the revision to Protestant.
Protestant has not challenged the revision proposed by the Division.

Upon consideration of the Findings, Conclusions and Recommendations and the Letter
of Revision to Assessment, the COMMISSION FOUND that the following Findings of Fact
should be added to and incorporated in the Findings, Conclusions and Recommendations:

1. That the Letter of Revision to Assessment was filed of record in this cause on
December 24, 1997.

2. That the Division revised the proposed withholding tax assessment for the
period of May 1, 1991 through October 15, 1992, to an amount of $536.64,
inclusive of tax in the amount of $264.23, interest accrued through
December 31, 1997, in the amount of $191.40, and penalty accrued through
December 31, 1997, in the amount of $81.01.

3. That the revision complies with the recommendations set forth in the Findings,
Conclusions and Recommendations.

4. That Protestant was provided notice of the revision by letter dated December 24,
1997, and was given an opportunity to respond thereto. Protestant has not filed
any response whatsoever to the letter.

The COMMISSION further FOUND that the following Recommendation should be
added to and incorporated in the Findings, Conclusions and Recommendations:

It is further recommended that the amount to be fixed as the deficiency due and
owing by Protestant, for withholding tax, interest and penalty is $536.64,
inclusive of any additional accrued and accruing interest and penalty.

THEREFORE, the Findings, Conclusions and Recommendations issued on September
4, 1997, WERE amended to include and incorporate the above and foregoing findings of
fact.

OKLAHOMA TAX COMMISSION

CAVEAT: This decision was NOT deemed precedential by the Commission. This means that the legal
conclusions are not generally applicable or are limited in time and/or effect. Non-precedential decisions are not
considered binding upon the Commission. Thus, similar issues may be determined on a case-by-case basis.
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