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JURISDICTION: OKLAHOMA TAX COMMISSION DECISION 
CITE: 86-10-10-03 / NON-PRECEDENTIAL 
ID: P-86-017 
DATE: OCTOBER 10, 1986 
DISPOSITION: DENIED 
TAX TYPE: GROSS PRODUCTION 
APPEAL: REVERSED & REMANDED / OK S.CT. 67,663 
 DECISION NOT PUBLISHED 
 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 
 

The above styled cause comes on for consideration before ALJ, Administrative Law 
Judge, and hearing had, at which hearing Protestant appeared by its attorney, ATTORNEY, and 
the Gross Production Tax Division of the Oklahoma Tax Commission appeared by OTC 
ATTORNEY, Attorney. 

 
The parties stipulated to the facts as set forth in their respective briefs and exhibits, not 

herein itemized, were received into evidence.  No further evidence was presented and the 
attorneys made closing arguments. 

 
STATEMENT OF FACTS 

 
(1) From December 1, 1978 through December 31, 1980, taxpayer purchased gas from 

the NAME Unit No. 1 and sold the gas to GAS COMPANY ONE, GAS COMPANY TWO, and 
GAS COMPANY THREE, all under the terms of the GAS COMPANY ONE Gas Sales 
Agreement. 

 
(2) Taxpayer purchased the above gas under a contract which provided that if buyer sells 

any surplus volumes of the residue gas remaining from the casinghead gas delivered hereunder, 
Buyer shall pay to Seller an amount equal to seventy-five percent (75%) of the net proceeds 
received from the sale of such gas. 

 
(3) The Natural Gas Policy Act became effective December 1, 1978 and the “retro 

period” for filing applications for incentive prices was December 1, 1978 through March 31, 
1979. 

 
(4) On February 24, 1979, the producer of the NAME Unit No. 1 filed for a 

determination that the well qualified to receive Section 108 stripper well prices from 
December 1, 1978. 

 
(5) On October 25, 1979, the Oklahoma Corporation Commission approved the Section 

108 application and sent its determination to the FERC. 
 
(6) On November 1, 1979, FERC received the application and on December 15, 1979, the 

NAME Unit No. 1 received final FERC approval for receiving Section 108 stripper well prices. 
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(7) In March, 1979, FERC issued Order 23 which became final on March 4, 1980.  
Order 23 determined that area rate clauses can authorize payment of incentive prices such as the 
Section 108 stripper well price. 

 
(8) On July 31, 1980, GAS COMPANY ONE notified taxpayer that it would not pay the 

NGPA Section 108 price. 
 
(9) Taxpayer billed GAS COMPANY TWO and GAS COMPANY THREE in 

September, 1983 for the period from December 1, 1978 through December 31, 1980. 
 

(10) In December, 1983, taxpayer received payment from GAS COMPANY THREE for 
the additional amount due under the Section 108 price.  Taxpayer has not received payment from 
GAS COMPANY TWO. 

 
(11) On April 30, 1984, taxpayer paid gross production and petroleum excise tax on the 

additional value of the gas sold to GAS COMPANY THREE and GAS COMPANY TWO as a 
result of the Section 108 increment. 

 
(12) On June 19, 1985, the Gross Production Tax Division of the Oklahoma Tax 

Commission assessed penalty and interest against taxpayer for delinquent payment of taxes 
remitted on April 30, 1984 for the period from December 1, 1978 through December 31, 1980. 

 
CONTENTIONS OF THE PROTESTANT 

 
Protestant contends that the gross production tax on the increased value of natural gas as 

a result of a retroactive price increase is due at the time Protestant pays the additional value to 
the producer. 

 
CONTENTIONS OF THE DIVISION 

 
The Gross Production Tax Division of the Oklahoma Tax Commission contends that the 

gross production tax on natural gas becomes due on the first day of each month following the 
month of production, unless Regulation No. X-10-8 is applicable, in which case, the tax is due 
within forty (40) days from the actual date the total price of the gas is established by the Federal 
Energy Regulatory Commission. 

 
ISSUE 

 
Whether taxpayer timely remitted gross production tax on a retroactive increase in the 

value of natural gas due to NGPA Section 108 incentive prices where FERC approved 
producer’s application as a Section 108 stripper well on December 15, 1979 and where the tax 
was paid on April 30, 1984 during the same month in which taxpayer paid the incentive price to 
the producer. 
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CONCLUSIONS OF LAW 
 
In view of the above and foregoing factual situation and applicable law thereto, the 

Administrative Law Judge concludes as follows: 
 
(1) That the Oklahoma Tax Commission has jurisdiction in this matter pursuant to 

Section 207 of Title 68 of the Oklahoma Statutes. 
 
(2) This is a case of first impression before the Oklahoma Tax Commission. 
 
(3) The authority for the assessment of the penalty and interest on the delinquent payment 

of gross production tax in this case is 68 O.S. Supp. 1985, § 217.  The determination of 
delinquency was made under the authority of 68 O.S. 1981, § 1009(b) and Oklahoma Tax 
Commission Regulation 1010-8.  Section 1009(b) provides that the tax becomes due on the first 
day of each calendar month on the gas produced in the preceding month, and, if the tax is not 
paid within the payment month, the tax becomes delinquent. 

 
(4) Oklahoma Tax Commission regulations are promulgated under authority of 68 O.S. 

1981, § 203, Enforcement by Tax Commission-Rules and Regulations, which provides that the 
Oklahoma Tax Commission is authorized to promulgate and enforce any reasonable rules and 
regulations with respect to the provisions of the Oklahoma Tax Code. 

 
(5) Oklahoma Tax Commission Regulation No. 1010-8 allows an exception to 68 O.S. 

1981, § 1009(b) where there is a retroactive increase adjustment in the price of natural gas under 
Federal Natural Gas Policy Act.  Regulation No. 1010-8 provides that amended monthly 
purchaser’s and additional taxes due thereunder for any retroactive increase adjustments in the 
price of natural gas shall be due and must be filed and paid within forty (40) days from the actual 
date the total price of the gas is established.  The regulation further provides that amended 
monthly purchaser’s reports and additional tax due thereon for any retroactive increase 
adjustments in the price of gas which are not filed within forty (40) days from the actual date the 
total price of such gas, including the retroactive increase adjustment is established shall be 
delinquent under Sections 217 and 1010 of Title 68 of the Oklahoma Statutes. 

 
(6) The assessment of interest at the rate of one and one-half percent (1½%) per month 

for the period from March 23, 1983, is authorized by 68 O.S. Supp. 1983, § 217(a). 
 
(7) Penalty and interest in the amount of Three Hundred Forty-Seven Dollars and Forty-

Five Cents ($347.45) was properly assessed under 68 O.S. 1981, § 217. 
 

DISPOSITION 
 

It is the ORDER of the OKLAHOMA TAX COMMISSION that the protests of PROTESTANT 
be denied and that the assessment of penalty and interest in the amount of Three Hundred Forty-
Seven Dollars and Forty-Five Cents ($347.45) is correct and proper. 
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ORDER CORRECTING ASSESSMENT, 
FINDINGS, CONCLUSIONS AND RECOMMENDATIONS 

AND 
DENYING MOTION FOR RECONSIDERATION 

 
NOW on this 8TH day of September, 1986, the above styled cause comes on for 

consideration pursuant to Motion for Rehearing or Reconsideration filed herein by Protestant on 
August 26, 1986, alleging error of interpretation of the law and facts in the Findings, 
Conclusions and Recommendations filed herein and requesting reconsideration thereof. 

 
Protestant did not allege that there was newly discovered evidence or law to present nor 

request a rehearing for that purpose. 
 
After careful consideration of the exhibits, the Findings, Conclusions and 

Recommendations, and the Motion for Rehearing or Reconsideration, and advisory 
memorandum from the Gross Production Tax Division of the Oklahoma Tax Commission dated 
September 5, 1986, the undersigned concludes that: 

 
(a) The assessment dated June 19, 1985, based upon the advisory memorandum from the 

Gross Production Tax Division of the Oklahoma Tax Commission dated September 5, 1986, 
incorporated herein and made a part of the record, admitted as ALJ Exhibit No. 1, reflects that 
the computation of interest in the amount of Three Hundred Eight Dollars and Twenty-Nine 
Cents ($308.29), was in fact incorrect, said error attributed to the interest calculation by said 
Division.  Said assessment should in fact be in the amount of Two Hundred Fifty-Nine Dollars 
and Eight Cents ($259.08), inclusive of penalty of Thirty-Nine Dollars and Sixteen Cents 
($39.16) and interest of Two Hundred Nineteen Dollars and Ninety-Two Cents ($219.92), 
representing the correct interest calculation, being one percent (1%) per month from the date of 
the delinquency through February, 1983, and interest at a rate of one and one-half percent (1½%) 
per month from March, 1983 through April, 1984, as authorized by 68 O.S. Supp. 1981, § 217(a) 
and 68 O.S. Supp. 1983, § 217(a) respectively. 

 
Therefore, based upon the additional information obtained from the Gross Production 

Tax Division of the Oklahoma Tax Commission, dated September 5, 1986, the Findings, 
Conclusions and Recommendations issued by this office on August 12, 1986 should be amended 
to correct the provisions of paragraphs number six (6) and number seven (7) of the Conclusions 
of Law, said paragraphs to read: 

 
(6) The assessment of interest at a rate of one percent (1%) per month from the date of 

the delinquency through February, 1983, and thereafter, interest to accrue at a rate of one and 
one-half percent (1½%) per month from March, 1983 through April, 1984, as authorized by 
68 O.S. Supp. 1981, § 217(a) and 68 O.S. Supp. 1983, § 217(a) respectively. 
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Paragraph number seven (7) of the above referenced Findings, Conclusions and 
Recommendations should in fact read that: 

 
(7) Penalty and interest in the amount of Two Hundred Fifty-Nine Dollars and Eight 

Cents ($259.08) is the proper assessment under the provisions of 68 O.S. 1981, § 217, said 
amount representing penalty of Thirty-Nine Dollars and Sixteen Cents ($39.16) and interest of 
Two Hundred Nineteen Dollars and Ninety-Two Cents ($219.92) for a total assessment of 
penalty and interest of Two Hundred Fifty-Nine Dollars and Eight Cents ($259.08). 

 
The Recommendation, as per the above referenced Findings, Conclusions and 

Recommendations, should therefore also be corrected to read: 
 

DISPOSITION 
 

It is the ORDER of the OKLAHOMA TAX COMMISSION that the protest of 
PROTESTANT be denied and that the assessment of penalty and interest in the amount of Two 
Hundred Fifty-Nine Dollars and Eight Cents ($259.08) is correct and proper. 

 
IT IS THEREFORE ORDERED that the Findings, Conclusions and Recommendations 

issued August 12, 1986 should be corrected and amended to read as heretofore revised and that 
the Motion for Rehearing or Reconsideration filed by the Protestant on August 26, 1986 should 
be and is hereby denied. 

 
OKLAHOMA TAX COMMISSION 

 
CAVEAT:  This decision was NOT deemed precedential by the Commission.  This means that the legal 

conclusions are generally applicable or are limited in time and/or effect.  Non-precedential decisions are not 
considered binding upon the Commission.  Thus, similar issues may be determined on a case-by-case basis. 


