
outstanding warrant for 
minor offense, expired vehi-
cle registration, or back 
child support due, etc.  

This case gives greater ex-
planation to the legislative 
intent and workings of Okla-
homa’s “stand your ground 
law.”  A person may not use 
deadly force for their de-
fense if they are engaged in 
ongoing criminal activity, 
except minor offenses, 
such as illegal parking or 
expired tags.  No connec-
tion is required between 
the criminal activity and the 
use of deadly force to in-
validate the defense.   

Dawkins shot Sanford with 
a sawed-off shotgun and 
was convicted of 1st Degree 
Manslaughter and Unlawful 
Possession of a Sawed-Off 
Shotgun.  On the night of 
the shooting, Sanford got in 
a fight with his girlfriend 
Jennings, left, and Dawkins 
and a friend picked up the 
girls.  Dawkins did not know 
Sanford.  After they re-
turned to Jennings’s house, 
Dawkins went outside and 
his friend stayed inside with 
the girls.  Sanford also re-
turned, entered the house 
uninvited, and Dawkins got 
his shotgun and went in.  
Sanford started hitting 
Dawkins’ friend, Dawkins 
walked in and shot Sanford.   
 
On appeal to the Oklahoma 
Court of Criminal Appeals, 
he argued (among other 
things) that he had an ab-
solute right to repel Sanford 
under Oklahoma’s “stand 
your ground law” because 
Sanford was an unlawful 
intruder.  Dawkins argued 
that he was therefore im-
mune from prosecution and 
his conviction for man-
slaughter. As such, he ar-
gued his conviction was in 
violation of his legal rights, 
and must be vacated and 

dismissed. 
 
In upholding Dawkins’ con-
viction for 1st Degree Man-
slaughter, the Court of 
Criminal Appeal held a per-
son may not use Okla-
homa’s “stand your ground 
law” when they are en-
gaged in unlawful activity 
that is not simply a minor 
infraction. It reasoned that 
Oklahoma’s “stand your 
ground law” did not apply 
to Dawkins because he was 
engaged in illegal activity by 
possessing a sawed-off 
shotgun when he shot San-
ford.  There is no nexus 
requirement that the illegal 
activity be connected with 
the use of deadly force.  
The statute is meant to 
allow law abiding citizens to 
defend their absolute right 
to safety in places they 
have a right to be, unless 
they are engaging in unlaw-
ful activity.  The unlawful 
activity that would prohibit 
reliance on Oklahoma’s 
“stand your ground law” 
must be a current crime 
such as use of illegal 
weapon, possession of ille-
gal drugs, ongoing assault) 
rather than a minor infrac-
tion such as illegal parking, 
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leged crime and insufficient even 
to infer that Defendant Heath had 
knowledge that a crime was being 
committed." 
The Court of Criminal Appeals re-
versed the trial courts quashing of 
the information.  It held that Even 
though the co-defendant actually 
threatened and struck the victim 
then took his money, more than 
sufficient circumstantial evidence 
supported the inference that 
Heath was aware of the plan.  
Heath was present when they fol-
lowed Young in the mall and out-
side, drove the car to the victim 
when he was offered a ride, pulled 
into the back of a store with no 
real reason, and even if she didn’t 
know what was happening outside 
of the car, she saw Atchison return 
with the victim’s fanny pack and 
not the victim.  By aiding and abet-
ting the offense, she was equally 
accountable as a principal.  The 
Court also recognized that (as dur-
ing trial) the State need not estab-
lish each element of the offense or 
the defendant's involvement by 
direct evidence, but that the State 

may rely upon circumstantial evi-
dence from which it is reasonable 
to infer that each element of the 
offense existed and that the de-
fendant committed the crime The 
Court further noted that under 
Oklahoma law, "all persons con-
cerned in the commission of a 
felony, whether they directly com-
mit the act constituting the of-
fense, or aid and abet in its com-
mission," are equally accountable 
as "principals" to the crime at is-
sue. The state may rely on circum-
stantial evidence to infer that each 
element of the crime has been 
committed and that the defendant 
committed the crime.  The state is 
entitled to a presumption that its 
evidence will be strengthened at 
trial, as long as the evidence at 
trial coincides with the defen-
dant’s guilt and is inconsistent 
with innocence.   

or informant initiated all 4 
sales.  Subsequent to the 
4th sale, police arrested 
Soriano at his home and 
found no drugs or money.  
The agent testified that he 
always tries to carry out a 
case to try to find other 
dealers or the source.  Sori-
ano claimed the sales were 
entrapment and the in-
creased quantities contrib-

Soriano was convicted of 2 
counts of Unlawful Delivery 
of a Controlled Drug and 2 
counts of Trafficking in Ille-
gal Drugs.  An agent had set 
up 4 buys of methampheta-
mine from Soriano through 
a confidential informant.  
After the first buy of a 
smaller quantity, the agent 
asked for an ounce at the 
next three sales.  The agent 

uted to sentencing entrap-
ment, but was denied an 
instruction on such because 
no inducement was found 
and no trickery was in-
volved.  Soriano appealed 
his conviction on six differ-
ent propositions, primarily 
focused on his 
“entrapment” defense. 
 
The Court of Criminal Ap-

State v. Heath  2011 OK CR 5 
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Heath was charged by Information 
with 1st Degree Robbery for acting 
jointly with her co-defendant Atchi-
son.  The victim, Young, was the 
only person to testify at the pre-
liminary hearing.  He stated that 
he saw Heath and Atchison in an 
arcade, that they followed him out 
into 2 escalators, and then they 
pulled their car near him as he 
was walking home.  He accepted 
an offer for a ride home but Atchi-
son claimed they had a flat tire, 
and then Heath pulled the car be-
hind a store.  Atchison told Young 
to get out, punched him, de-
manded his money, threatened 
him, took his fanny pack with 
money and other valuables, got 
back into the car, and the two 
drove away.   
Heath moved to quash the infor-
mation and dismiss the charge 
against her. At the end of the hear-
ing, the district court sustained 
Heath's motion to quash and dis-
miss the case, finding: "The tran-
script is just void of any evidence 
that [Heath] knew what the co-
defendant was doing." The court 
further stated in a journal entry: 
"[T]he evidence presented was 
insufficient to indicate that Defen-
dant Heath participated in the al-



peals, after a lengthy re-
view of the “entrapment” 
law, held: 1) defendant 
was predisposed to com-
mit charged offenses, thus 
defeating any entrapment 
defense; 2) instruction on 
sentencing entrapment 
was not warranted on traf-
ficking charges; 3) admis-
sion of undercover offi-
cer's testimony that defen-
dant confessed during an 
unrecorded, post-arrest 
interview to selling 
methamphetamine to offi-
cer was not plain error; 4) 
prosecutor's opening re-
mark, that the evidence 
from undercover pur-
chases from defendant 
was tested and was “all 
methamphetamine,” was 
neither improper nor 
prejudicial; and 5) prose-
cutor's closing remark, 
suggesting that under-
cover officer had testified 
that he “had been investi-
gating for about a year 
before he found someone 
that could get close to 

Defendant,” was not 
prejudicial. 
 
Although facts that sup-
port an entrapment de-
fense instruction may be 
brought out solely through 
cross examination of state 
witnesses, modern entrap-
ment law only requires the 
instruction if evidence 
sufficiently raises the is-
sue.  Modern entrapment 
law focuses on whether 
the person was predis-
posed to committing a 
crime or if they were pre-
disposed of an innocent 
nature and pressured into 
committing the offense.  
Where a defendant would 
be presumed to know that 
an act violates the law, 
but nonetheless takes the 
opportunity presented, 
entrapment instructions 
are not likely.  The Su-
preme Court stated in 
most drug cases the fact 
that defendant commits 
the crime demonstrates 
his predisposition to do 

so.  The agent here only 
pressured Soriano on the 
location, but merely of-
fered an opportunity to 
sell drugs and in larger 
quantities.  Soriano never 
hesitated in selling the 
higher quantities.  Re-
maining propositions were 
not properly preserved, 
failed to be established, or 
did not constitute plain 
error.  
 
Entrapment defense is 
meant to protect the inno-
cent from being pressured 
into committing crimes 
they don’t intend to com-
mit.  Usually this can be 
avoided by presenting 
opportunities rather than 
pressuring actual viola-
tion.  Trickery is inherently 
necessary for sting opera-
tions and is sanctioned by 
both Oklahoma and the 
Supreme Court.  Asking to 
buy higher quantities to 
establish necessary 

22 O.S. §18 because, he 
argued, the dismissal was 
“on the merits” and there-
fore satisfied the statutory 
requirement for expunge-
ment. Kolaski’s original 
Motion to Expunge was 
denied and he appealed 
the trial court’s decision. 

The Oklahoma Court of 
Civil Appeals stated that 
though a dismissal 
granted “in the best inter-
est of justice” was sugges-

Appellant, Kolaski was 
arrested and charged with 
one count of sexual abuse 
of a child. Prior to the pre-
liminary hearing in August 
2004, the criminal case 
was dismissed upon the 
State’s oral motion to dis-
miss the charges Dis-
missal was granted in the 
“best interest of justice.” 

Kolaski later sought ex-
pungement of his criminal 
arrest record pursuant to 

tive of a merits determina-
tion, the record clearly 
reflected that the true 
basis for the dismissal 
was a witness changing 
her story prior to the pre-
liminary hearing. The 
Court noted that the trial 
court had yet to consider 
any of the substantive 
merits of the case at the 
time of the dismissal and 
that it was “completely 
within the State’s  discre-

K o l a s k i  v .  s t a t e  ( O K  C i v  a p p ,  1 0 7 , 4 5 1 )  
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tion to refile this 
charge based 
upon….the same alle-
gations.” The Court of 
Civil Appeals held that 
if the charges may be 
refilled, the prior dis-
missal of those 
charges is clearly not 
“on the merits. 

amounts for trafficking 
does not constitute en-
trapment.   
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