
fine up to $5000. 

HB 3241 added new drugs to 
the list of controlled sub-
stances designated as Sched-
ule I drugs. Those drugs were 
a compound sold as ecstasy 
and referred to on the street 
as Molly and compounds 
known on the street as K2-
Spice or K2 smoke blend. 

New criminal penalties are 
created in SB 1762 for any 
person owning or operating a 
hired bus or limousine service 
who knowingly transports per-
sons under 21 years of age 
who are in possession of or 
consuming alcoholic bever-
ages. It makes such a crime a 
misdemeanor. 

The following information 
came from the Oklahoma 
House 2010 Session Over-
view. A full copy of this docu-
ment can be found at 
www.okhouse.gov/
Documents. 

In an attempt to reduce repeat 
DUI Offenders, HB 3240 re-
quires persons convicted of a 
municipal ordinance relating 
to driving under the influence 
of alcohol or other intoxicating 
substances to participate in an 
alcohol and drug substance 
abuse evaluation and assess-
ment program. Currently, the 
first municipal conviction is not 
reported to the state, and such 
an assessment was not re-
quired. Offenders will not have 
their driving privileges rein-
stated by DPS until they com-

plete the recommendations. 

The Methamphetamine Of-
fender Registry Act was cre-
ated by HB 3380. It allows the 
OBNDD to create a registry of 
persons convicted of posses-
sion of methamphetamine or 
any precursors with the intent 
to manufacture meth. Any 
person subject to registration 
may not purchase, possess, or 
have control of any Schedule V 
compound containing any 
detectable quantity of pseu-
doephedrine. Schedule V in-
cludes substances that have a 
low potential for abuse, have 
accepted medical uses, and 
have limited physical or psy-
chological dependence. Viola-
tion of the statute is a felony 
subject to not less than two 
nor more than ten years and a 

SB 2150 adds assault and 
battery upon a former spouse 
of a present spouse to the 
crimes that fall under the defi-
nition of domestic abuse. 

HB 2168 amends current law 
to provide that convictions for 
domestic abuse related crimes 
can only be used as prior con-

victions for ten years. This bill 
also increases the length of 
time the court can defer a 
sentence from five years to ten 
years. 

HB 2865 requires prosecu-
tions for crimes in which a 
deadly weapon is used to com-
mit , or attempt to commit,  a 

felony to commence within 
seven years after the commis-
sion of the crime. 
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SB 2231 prohibits people who must 
register with the Sex Offender Regis-
tration Act from using a post office box 
for a home address. Those already 
registered who have provided post 
office boxes as an address must be 
contacted by local law enforcement 
and required to provide a physical 
address. 

SB 2258 creates the Greater Protect-
ing Victims of Human Trafficking Act. 
The measure makes it unlawful to 
intentionally destroy, hide, alter, take, 

or keep another person’s documenta-
tion such as birth certificate, visa, 
passport, or green card for the pur-
poses of human trafficking. 

SB 956 allows any commissioned 
peace officer to seize any vehicle or 
conveyance, as well as any and all 
property used in the commission of 
any human trafficking offense or in 
any manner by a prostitute, pimp or 
panderer. These authorized seizures 
do not include that of a customer. 

rogation, Thompkins made 
incriminating statements. He 
sought to suppress the state-
ments arguing that continuing 
to question him in the face of 
his long silence violated his 
right to remain silent. 
The United States Supreme 
Court held that mere silence in 
the face of questioning was not 
a clear and unambiguous invo-
cation of his right to remain 
silent. It held that the invoca-
tion of such a right must be 

In Berghuis v. Thompkins, the 
United States Supreme Court 
clarified how and under what 
circumstances a suspect prop-
erly invokes his Miranda right 
to remain silent during an cus-
todial interrogation. 
After being given a standard 
Miranda warning, the suspect 
(Thompkins) remained silent 
for most of the three hour in-
terview. About two hours and 
forty five minutes into the inter-

clear and unambiguous and 
that waiver of the right to re-
main silent could be inferred 
from a subject’s actions.  

Additionally, the measure adds 
the following actions as felony 
acts under the election code: 

-Knowingly voting with an ab-
sentee ballot issued to another 
person; 

-Unauthorized people know-
ingly removing from or bringing 
a ballot to a polling location; 

-Knowingly making application 
for an absentee ballot; 

-Knowingly causing the cancel-
lation of a qualified voter’s 
registration; 

-Knowingly causing the collec-
tion or submission of voter 
registration forms containing 
false information; and 

-Knowingly conspiring to com-
mit election fraud. 

To deter election and voter 
registration fraud, SB 1921 
increases the maximum felony 
and misdemeanor violations of 
the election code. Felony pun-
ishments were increased from 
a maximum fine of $5,000 to 
$50,000 and prison sentences 
from two years to five years. 
Misdemeanor fines were in-
creased from $1,000 to 
$10,000.  

S e x u a l  o f f e n d e r  l e g i s l a t i o n  

B e r g h u i s  v .  t h o m p k i n s  
( u . s .  s u p r e m e  c o u r t )  

O t h e r  c r i m e s  l e g i s l a t i o n  
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HB 2934 requires sex offenders to 
register all their e-mail addresses or 
online identities. The DOC must collect 
e-mail address information, including 
online identity names that a registered 
sex offender uses while accessing the 
internet. DOC is permitted to release 
upon request of any internet entity any 
information that would enable the 
entity to prescreen or remove sex of-
fenders from its services or advise law 
enforcement of potential violations of 
the law or threats to public safety. 



In 2003, a police detective 
tried to investigate Shatzer, 
who was incarcerated in a 
Maryland prison on a prior 
conviction, about allegations 
that he had sexually abused 
his son. Shatzer invoked his 
Miranda right to counsel, so 
the detective terminated the 
interview. Shatzer was re-
leased back into the prison 
population. 

The investigation was re-
opened in 2006, and Shatzer 

was again interrogated. 
Shatzer waived his Miranda 
rights this time and made 
incriminating statements. 
Shatzer sought to suppress 
those statements, alleging 
they were obtained in viola-
tion of Edwards v. Arizona, 
451 U.S. 477. Edwards cre-
ated a presumption that once 
a suspect invokes the 
Miranda right to counsel, any 
future waiver of that right in 
response to subsequent in-

terrogation was involuntary. 

The U.S. Supreme Court held 
that because Shatzer experi-
enced a break in Miranda 
custody lasting more than 
two weeks between the first 
and second attempts at inter-
rogation, Edwards did not 
mandate suppression of 
those statements. If the sus-
pect is given a Miranda warn-
ing after such a break in cus-
tody, a waiver of those rights 
is voluntary and appropriate. 

quence before he entered his 
plea, but also told him not to 
worry about deportation be-
cause he had lived in the U.S. 
for so long. The Kentucky 
Supreme Court denied his 
post-conviction petition on 
the ground that the 6th 
Amendment effective assis-
tance of counsel guarantee 

Jose Padilla had been a law-
ful permanent resident of the 
U.S. for over 40 years. He 
faced deportation after 
pleading guilty to drug distri-
bution charges in Kentucky. 
In post-conviction proceed-
ings, he claimed that his 
counsel not only failed to 
advise him of that conse-

does not protect defendants 
from erroneous deportation 
advice because deportation 
is merely a “collateral” con-
sequence of a conviction. 

The United States Supreme 
Court disagreed. The Court 
held that because counsel is 
required to inform a   

tence for armed burglary for 
which he was tried and sen-
tenced as an adult. 34 days 
short of his 18th birthday he 
allegedly participated in a 
home invasion robbery which 
led to his prior probation be-
ing revoked. He was ulti-
mately sentenced to life in 
prison without parole for the 
original offense. He appealed 
that sentence alleging it was 

a violation of the Eight 
Amendment prohibition 
against cruel and unusual 
punishment. In a 5-4 deci-
sion, the Supreme Court held 
that the U.S. Constitution’s 
ban on cruel and unusual 
punishment prohibits govern-
ment in all cases from sen-
tencing juveniles to life in 
prison without parole for 
crimes other than murder. 

In Graham v. Florida, No. 08-
7412, the issue before the 
U.S. Supreme Court was 
whether the Constitution per-
mits a juvenile offender to be 
sentenced to life in prison 
without parole for a non-
homicide crime. Terrance 
Jamar Graham was a juvenile 
with a history of violent crime 
convictions.  He was serving a 
deferred probationary sen-

M a r y l a n d  v .  s h a t z e r   
( u . s .  s u p r e m e  c o u r t )  

P a d i l l a  v .  K e n t u c k y  
( U . S .  S u p r e m e  C o u r t )  
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G r a h a m  v .  f l o r i d a   
( U . S .  S u p r e m e  C o u r t )  

Sentencing a 
juvenile to life in 

prison without 
parole for a non-

homicide crime 
violates the 8th 

Amendment 
prohibition on 

“cruel and unusual 
punishment” 

P a g e  3   

a client whether his plea 
carries a risk of deporta-
tion, Padilla has suffi-
ciently alleged that his 
counsel was constitution-
ally deficient.  



revealed that Quon had sent 456 texts 
in the month of August while on duty. 
Of those 456, no more than 57 were 
related to his work. Some of the texts 
unrelated to his work that occurred 
while on duty were of a sexually ex-
plicit nature. Officer Quon and some of 
the people he was communicating with 
on the agency pager sued the depart-
ment for violating their rights under 
the 4th Amendment of the Constitu-
tion and for violating their rights under 
the Federal Stored Communications 
Act. 

In City of Ontario v. Quon, 08-1332, 
the U.S. Supreme Court disposed of 
the case on limited grounds. It as-
sumed for the purposes of its decision 
that Quon had a reasonable expecta-
tion of privacy in the text messages on 
the agency issued pager. It also as-
sumed that the review of the tran-
scripts constituted a search within the 
meaning of the 4th Amendment. The 
Court held that such a search was 
appropriate when conducted for non 
investigatory work related purposes or 

Members of the Ontario, California 
SWAT team were issued alphanumeric 
pagers by the police department for 
the purposes of mobilizing the SWAT 
team should the need arise. The 
agency contract had limits on the num-
ber of messages which could be sent 
or received. The agency also had a 
policy that stated that the City 
“reserves the right to monitor and log 
all network activity including email and 
Internet use, with or without notice. 
Users should have no expectation of 
privacy or confidentiality when using 
these resources.” Although the policy 
did not expressly apply to the pagers, 
the City made it clear to the employees 
issued them that the text messages 
were to be treated the same as e-mails 
and agency internet use. 

During the first two billing cycles, Ser-
geant Quon exceeded the number of 
authorized texts. Eventually a review of 
his texts was made to investigate the 
overages. Quon’s supervisor restricted 
his review of text messages to those 
occurring while on duty. That review 

for work related misconduct if it is 
“justified at its inception” and if the 
measures adopted are reasonably 
related to the objectives of the search 
and not excessively intrusive in light of 
the circumstances giving rise to the 
search. The Court noted the purpose 
for the search was justified. It also 
noted that only the messages sent on 
duty were reviewed to reduce the intru-
siveness of the review. Finally, it noted 
that Quon had advance notice of the 
possibility of a search which lessened 
the nature and extent of his privacy 
interests. Consequently, the Court held 
that officer Quon’s 4th Amendment 
rights were not violated by the search 
of his texts. 

OSBI Legal Unit 
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Oklahoma City, OK. 73116 

Phone: 405-879-2605 
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NOTICE:  The Legal Eagle is a news publication 
for police officers and is not designed to give 
legal advice. Always contact your police legal 
advisor or district attorney concerning legal 
matters. 
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