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PREFACE

This IBM General Terms and Regquirements Agresment (the “Agreement”) will govern all transactions for the
acquisitions of machines, products, programs and services by the State of Dklaghoma from IBM thatl relerence this
Agreement in the relevant purchase order. f an Agency of the Slale of Oklahoma has some special provisions, these
will be negotiated with IBM and included in the purchase order issued to iBM. The General Terms and Requiremenis in
this documen] can not be modified without the written consent of the Staie Purchasing Diactor and an authorized
reprosentative from 8K,

A. GENERAL PROVISIONS
A1, Glossary of Terms

A1t

Atz

At.3.

A4,

ALE,

A8,

A1.8.

A.1.9.

A0,

AL

A2,
A113.

A.1.14,

Acceptance of Bisk of Loss — This relates 1o shipping and receiving liability, 1BM assumes Risk of Loss up to
Siate agency signoff on Bl of Lading upon delivery. By accepting the hardware by signing the Bilt of Lading, the

tate agency accepts kabiity for said hardware. Tile and nsk of loss or damage © alf lems, shall ransfer from
IBM fo State upon delivery by 1BM of the ems. Including Machines ¢ the Destination, Destination shall mean
receiving dock or other point specified in the Goniract Document,

Chief Information Officer — a persoen with authority 1o contract for information technology goods and services
angt who may delegate that authority o the Director of Central Purchazing. Al references in this Agresment to
the Director of Central Purchasing shai be read 1o alse Include the Chisf Information Cfficer,

Contractor — As used herein is IBM.

Customer or Customer Enterprise—-all stale agencles/commissions/authories/hoards, alf State Higher
Education, and any agency/commission funded by State of Ckighoma legislature.

Customer-gset-up Machine — an IBM Machine that Customer is responsible for installing ascording to
instructions provided with it.

Date of Installation —

a.  for an B Maching that 1BM is responsible for installing, the business day after the day IBM instalis for, &
Customer defers instaliation, makes it available o Customer for subsequent insiatlation by IBM;

b for a Customer-set-up Maching and a2 non-iBM Machine, the second business day afler the Machings

standard transit alfowance period. For purposes of this Agreement, the standard ransit allowance period for

such Machings is ¢ix (8] calendar days after the date of shipment for the Machine . ; and

for a Program --

{1} basic ficense, the second husiness day after the Program's standard fransit allowance period  For
purposes of this Agreemant, the standard vanstt allowance perind for Programs is two (2) business
days after the date of shipment for the Program

{2y copy. the date {spscified in a Coniragt Document) on which 1BM authorizes Customsr o make g copy of
the Program, and

o

{3} chargeabie component (also called a featurs), the date Customsr uses the chargeable component or a
copy. Customer agreas 1o notily 1BM of the chargeabls component's Dats of instaliation.

Designated Machine — sither 1 the maching on which Customer will use an 10A Program for processing and
adiich 1BM requires Customer 1o identify to 1BM by type/made! and seral number, or ) any maching on which
Customer uses the I0A Program 1 1BM dogs not require Customer o provids this identification

BCS - Depariment of Central Sernces, a siate agency authotized o gward contracts on behailf of the Siate of
Ukighoma,

Enterprise — g2 aoplied o IBM meanz any legal entity (such as a corporation) and the subsidiaries i owns by
more than 3¢ percent. The term “Enterprise” appdiss only 1o the portion of the Enterorise ocated in the United
States,

IBM Machine — » Machine Dearing 2n BM g,
{BM Product — an 184 Maching, 10A Program, or Othar IBM Program:
ICA Programs-—--any program product BIM Hoenses onder seclion A 440 of thiz Agresment.

Licensed Internal Code (called “LIC™) — Machine Code used by certain [BM Machines 1BM specifies icalied
"Speciiis Machines™.

Machine - iz & maching, Is fealres, conversions, upgrades, olemenis or acoessories o any combination of
them. The term “Machine” includes an 1B Machine and any non-i8M Machine {including other equigrment) that
M may provide undesr teems of & Confract
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AZ.

A3

Ad.

A8,

A118,

AT,
A8,

A1.18,
A1.20.

At.21.

A1.22,

A1.23.

A1.24.
A1.25.

At.26

Machine Code — microcode, basic nputioutput systen code adled "BIDE", wility programs, device drivers,
diagnostics, and any other cods {(af subisct to any exclusions in the license providsd with it} delivered with an
IBM Machine for the purpose of enabling the Machine's funclion as stated in s Specifications.  The term
“Maching Code” includes LIC. _

KMaterials - are literary works or other works of authorship such as but not mited W programs, program lstings,
programming ools, documeniation, reports, drawings and similar works) that 1BM may delfiver under terms of a
Contract.  The ferm “Materigls” does not inglude off-the-shelf software sold by IBM. such as Tivell Storage
Manager, DB2, Programs, Machine Code, or Licensed Intemal Code.

Hon-1BM Program -~ & Program lcensed under a ssparate third party license agresmsnt.

Other IBM Program — an IBM Program loensed under & separate 1BM license agreement (e.g., 1BM
Intermnaticnal Program License Agreement).

Product — is a Machine or Program.

Program - is the following, including the original and alf whole or partial coples:

1.  maghine-readable instructions and data;

2. componenis:

3. audio-visual content {such as images, text, recordings, or piciures); and

4. related licensed materials.

The term “Program” includes any 1BM Program and any non-18M Program that 1BM may provide under a
Confract. The term does not include Machine Code or Materials,

Service - i performance of a task, provision of advice and counsel, assistance or use of a resource [such as
access to an information data base) that 1BM makes available under a Contract,

Specifications -~ information specific 1o a Product.  1BM Machine Specifications are in a document entitled
"Cficial Published Specifications.” [CA Program Specifications are in a document entitled "Licensed Program
Specifications ®

Specified Operating Environment - is the machines and prograrms with which a Program is designed to
eperate, as dascribed in the Program's Specifications.

State - is the State of Oklzhoma

Type 1 Materials — are materials created during a service parformancs period, which constiluie a “work mads
for hire” 1o the exient permissible under US. copyright law and in which the State will have gl rights, title and
irterest {including ownership of copyright). 1 any such Materlals ars not works mads for hire under applicable
law, IBM assigns the ownership of copyrights I such Materials to Customer.  Customer grants 1BM an
irrevooable, nonexciusive, worldwids, paidup license 1o use, execule, reproduce. display, perform, sublicense,
distribute and propare derivative works based on Typs | Matsnals.

Type 2 Materials — are materials created during a service performance period or otharwise In which 1BM or third
parties have all righis. title and interest {including ownership of copyright). IBM grants Customer an rrevocable,
nonesclusive, worltdwide, paid-up license v use, execute, reproduce, display, perform and distribute (within
Cusiomers Enterprise only) coples of Type H Materials,

Addendum for Customer Transaction — 1BM

No term or condition contained in document tided "The Addendum for Custorner Transaction (ACTY will overide any term
or condition conjained within thig document.

Contract Documents

A1,

Contract Docunents will consist of the foliowing documents in order of prelerence: An accepisd Purchase Order
refergncing s Agreement, Contract Modilcations, 1BM's contrast documends Dwhich may nclude stadements of
work, supploments, schodules, Involces or axbibits, IBR Allachments), this Agreament, Feguests for Proposais
or inwvitations to Bid and reguived forms, inslutling the Supnier Conbract Afficevit DCE Form G738, 1BM wil emad
purchase order acceptance of refection to DS and the agency within one (1) business day of purchase order
rgogipt. The Siante acoepis BRYs contrag docomants and Aftschments By issuing g purchase order o the
transgction of signing the docirments.

Contract Modification

A4t

A2

A Contract s issued under the authodty of the Siate Purchasing Dirscior and signed by the Uirsctor o a Siate
Agency Fapresentative. The Contract may be modified only through a eerllen Condragt Modifioation, signed by
the State Purchasing Direcior or an Agency Bepreseniadive and the sufbiprized represeniative from IBRL

fny changs to the Domract, inchuding the addifion of work or materiale, the revision of pavment tarms, or the
substiution of work of malenals, directed by & person wha B not speciicadly authorized by the State Purchasging
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Director or the State Agency's represeniative in writing, or made unifaterally by the Supplier. shall be void and
without effect. Unless otherwise specified by applicable lew or riies. such changes, including unauthorized
written Contract Modifications, shail be vold and without effect, and the Coniractor shall not be entitted o any
claim under a Conirast based on those changes. No oral stalement of any person shall modify or ofharwise
affact the terms, conditions, or specifications statad in this Agreemant or a Confract.

A.5. Audit and Becords

A5t

AS.2.

As used in this clause. “records” inciudes books, documants, and oiher data, regardiess of type or form. in
ascepting any Contract with the State, 1BM agrees any pertinent State or Federal agency will have the right 1o
gxamineg and audit afl records relevant fo execution and performance of he resuilant Confract and relevant 1o the
scope of the audit. Upon request, such audit wilt be conducted under ihe confidentiality terms in Section A4 of
this Agresment.

IBM is required o retain official records (such as the Contract Documments and Materials? relative (o a Contract
for the duration of the Contract and for a period of thres years following compigtion andior termination of the
Contract. I an audit, liigation, or other action involving such records 1§ started before the end of the three year
period, the records are required to be maintained for three years from the date that all issues arising out of the
action are regoived, or until the end of the three year relention period, whichever i3 later,

A.6. Delivery, iInspection and Acceptance

AB.1.

AG.Z

Unless otherwise specified in the Conlract, all deliveries shall be F.O.B, Destination. 1BM shall prepay all
packaging, handling, shipping and delivery charges and firm prices quoted in the bid shalt include all such
charges. Al products to be delivered pursuant 1o the Coniract shall be subject to final inspection and
acceptance by the State at destination upon delivery, “Destination” shall mean delivered {o the receiving dock or
other point gpecified in the purchase order. The State assumes no responsibility for goods until accepted by the
State, by signing the Bl of Lading, at the receiving point in good condifion. Tile and risk of loss or damage o all
teme shall be the responsibility of IBM until accepted by the receiving agency. 1BM chall be responsible for filing,
processing, and collecting any and al damage ¢laims acoruing prior 1o acceptance. Acceptance of Services shall
be as described in e applicable statement of work,

B shall exert commarclally reasenable efforls {o deliver products and services on or before the reguirsd daie.
Deviations, substituions or changes in products and services shall not be made uniess exprassly authorized in
wrtiting by DCE.

A.7. Choice of Law

Any claims, disputes. or litigation relating lo the solicliation, or the execution, inferpretaton, performance, or enforcement
of the Contract shall be governed by the laws of the State of Oldahoma.

A.8. Choice of Venue

Venue for any action, claim, dispute or Higstion relating in any way o the Confract shal be in Oklahoma County,
Oklahoma.

A.9. Termination for Cause

A9,

A2

IBh may terminate this Agreement or a Contract for default or other just cause with a 30-day written notlfication
o the Central Purchasing Division. The Siate may lerminate the Contract Tor defaull or any other just cause
upon & 30-day writlen notification 1 IBW. In both preceding ermingtions, the non-comptian? party will be given a
reasonabie opporiunity 1o cure the defaull within the 30-day notification perod.

¥ o Contract s terminaled, the State shall be liable onfy for pavment for products andior services delfivered and
acoepted. and for 2 mutually approved pro-rated amount for services that are in progress.

A.10. Termination for Convenience

A0,

Ad0.2,

The Site may termingte this Agresment or g Contract, for convenience # the Stete Purchasing Ulrestor
determines that lsrmination & In the Siale’s best intgrest. The Sials Purchasing Direclor shadl termingle this
Agresmant o Dontract by defivering 1o 1BM a Notioe of Termination for Convenience specilying the terms angd
sHeoiive date of Contract symination. The Contact termination dais shall be a minimom of 60 days from the
date the Rotics of Termingtion for Sonvendence s sgued by the Btate Purchasing Direstor,

The State may terminale 5 Contrac! immedialely, without a 30-day wiitten notice 1o 1BM, when the Confract is
found 1o bo an impediment 1o the function of the State and derrimental I s sause, when conditlons prechude the
30-day notice, or when the Stals Purchasing Diretlor determings that an administrative error ocourred prioe to
Contract performancs.

¥ oo Coniract &5 termingted, the Siate shall be dable only by products anddor services deliversd, g mutusiy
BEproved pro-rales Amount for senvices Iy process, cosle and sxpensss, sxcluding probl, incurred up thirough the
ciate of Termination, o

188 General Terms and Bequirements Agreement - PAGE § OF 19



AT,

A2

A3,

AJ10.3. Termination of Maintenance Service
For a maintenance Sarvice, Custormer may ferminale without adjustment charges, provided any of the foliowing
ciroumstances oocun
a.  Cusiomer permanently removes the eligible Product, for which the Sarvics s provided, from productive use
within Cusiomer's Entarprise;
b, the eligible location. for which the Service is provided, is no longer conbrolied by Cusiomer (or example,
because of sale or closing of the Taclity), or
o, the Machine has been under maintenance Service for at least one year and Customer gives 1BM ons
month's writlen notice prior 1o ferminating the mainienance Service,
A.10.4. Withdrawal of Service or Suppert
1BM may withdraw a Service or support for an eligible Product on three months' written notice to Customer, If
B8 withdraws 2 Service for which Custorner has prepaid and IBM has not yet fully provided it to Customser, 1BM
will give Gustomer a prorated refund (based on the folal amount divided by months of contract multiplied by
months remaining). 1BM will not withdraw a service or support if 1BM continues 1o provide this service or support
o other cusiomers.
A5, Survival of Terms
Any terms of this Agreemsnt that by their nature extend beyond the Agreement termination remain in effect until
fulfilled, and apply to both parties’ respective successors and assignees.

Compliance with Applicable Laws

The products and zervices supplied under a Contract shall comply with ali applicable federai, state and local laws that are
applicable to providers of Information Technofogy, and 1BM shall maintain gl appiicable licenses and permits required.

IBM s not responsible for determining the requirements of iaws applicable to the State's agencies,
Mutual Responsibilities
The State and IBM agree that under this Agreement:

a.  Meither party grants the other the right to use any frademarks, rade names, o other designations in any promotion or
publfication without express written consent by the other party:

b.  This is a non-exclisive agreement and each party is free o enter into similar agresments with olhers;

c. Each party grants the other only the lcenses and righis specified. No other licenses or rights (inchding licenses or
rights under patents) are granted;

d.  The rights and licenses granted to Customer under this Agreement may be tsrminated if Customer falls to fulfill its
appicalle payment obligations after given 30 days written notice;

e,  Custormsr 5 responsible for selecting the Products and Services that meet its nesds and for the resulis obtained from
the use of the Products and Services, including Customer’s decision to implement any recommendation concerning
Customer's business practices and operations;

ity

Whers approval, acceptance, consant or similar action by sither party Is required under this Agreement, such action
will not be unreasonably defayved or withheld,

Neither party Is responsiBle for failure o lIEN any nor-monetary obiigations due 1o events bevond iis condrol) and

@

=

As reasonably required by IBM to fuifill is obligations under this Agresment, Customer agrees 10 provide 1BM with
sufficient and safe access (ncluding remote access) to Dustomer's facliies, systams. information, personnel, and
regeurces, all af no charge 10 1IBM. 1BM 5 not responsibls for any delay in performing or fathere o perform caused by
Customer's delay in providing such access or pedorming other Customer responsiblities under this Agreement.

Sub-Contractors

IBM may use sub-ooniractong 0 support of 2 Contract; however the Contracior shall remain solely responsible for e
performance of the Contract and all cosis of the sub-contractor

AH payments for Products or Services shall be mads directly to 1BM. An agancy reserves the right 1o apirove any and all
wr o the ssuance of the

Purchase Order. Such approval shall be timely and shall not be wrweasonably withheld.

If raquired by the Contract Documents, 2 sub-comtractor changes, including changes of the aclual employaes parforming
sarvices on thig conlract, zre sublect to sporoval by the soency. Under such Circumstancss, no paymenis wil bamads
188 for senvices perlormed pursuant to the Contract by unapproved ermployess of a sube-contracior
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A.14. Confidentiality

A4t

A4.2,

A4.3.

A.14.4.

A.14.5.

Ai4.8.

A14.7.

All mformation exchanged is non-confidential. f elther party requires the exchange of confidantial information, #
will be made under the bllowing ams,

Cur Mulual obiective under these conidantiality tlerms {also referred o as the "Confidentiality Agreement’} is o
provids protaction for confidential information {information) white maintaining our ability to conduct our respective
bsiness activities. Fach of us agress that the following tsrms anply wher one of us {Discloser discloses
information 1o the other {Reciplenti.

Disclosure
Information will be disclosed sither;

1y inwriting:

2y by delivery of Bems;

3 by indtiation of access to Information, such as may be in dala base; or
4} by oral or visusl presentation.

information will be reviewsd and identified as confidential at the fime of disclosure.

Obligations
The Recipient agrees to:

1} use the same care and discretion to avoid disclosure, publicalion or dissemingtion of the Discloser's
Information as il uses with ifs own similer information that it does not wish o discloss, publish or

disseminate; and
2y use the Discloser's information for the purpose for which It was disciosed or otherwise for the beneflt of the

Discloser.
The Recipient may disclose information o

1% #s employess who have a need to know, and employees of any legal entity that #f controls, controls it, or
with which H is under common control, who have a nesd 1o know for the purpose of performing any
transaction described in the prefass of this Agresment. Control means o won or control, direclly or
indirgctly, over 50% of voting shares; and

2y any other party with the Discloser's prior wrillen consent.

The Recipiart may disclose Information fo the extent required by law. The Siate of Oklahoma is subject 1o, and
will comply with, the Cldghoma Open Racords Act

Confidentiality Period

information disclosed under this Confideniiality Agreement will be sobiect 1o this Confidentiality Agreement for
two years following the initial date of disciosure.

Exceptions to Obligations
The Racipiert may disclose, publish, disseminate. and use Information that is!

already in iis possession without obligation of confidersiality;

obtained from a source other than the Discloser without obiigation of conficentiaiiy;

publicly available when received, or subsequently becomss publicly avallsble Hwough no faull of the
Recipient; or

4} digclosad by the Discloser to ancther withou! obligation of confidentiglity.

L By~
[P

The Reciplent may use in s busihess activities the ideas and concepis ooniained in the Disclosers Information
which sre refained in the memorniss of Hecipiant's smiployess who have had gocess W the information untder this
Agresrmant.

Disclaimers

THE DISCLOSER PROVIDES INFORMATION WITHOUT WARRANTIES OF ANY KINDL

Meither this Confidentiality Agresmnent nor any disclosure of Information made under & grants the Recipient any
Aght or Scense under any ademdark, copyright of palent now O subseguently owned of condrolisd by e
Dizglossr
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A.14.8. Generai
This Confidentiality Agresment does not reguire efther of us 1o disclose or 1o receive Information

The recsipt of Iformation under this Confidentialily Agreement wilf not in any way limi the Fecipient from:

1y providing o others products or senvices which may be competitive with products of services of the Discloser
27 proviging products or services 10 others who compete with the Disclaser; or

3} assigning 8 employess in any way i may choose,

A.15, Unauthorized Obligations

At no time during the performance of this contract shall IBM have the ae*her‘%y to ohligate the Siate for payment of any
goods or services over and above the awarded contract.  If the need arises for goods or services over and above ths
awarded contract for this project, 1BM shall submit i the State & change order prior 10 proceeding.

A8, Software Ownership

Pursuard 1o 62 0.5, § 41.8y, if this cordract involves the development of software for the use of State, 1BM agress o
place the sowrce code for the software and any upgrades supplied under thig contract in escrow with a third party
accepiable o State and 1o enter inlo source code escrow confract, acceptabla to Siate, which includes a provision that
entites State to receive information held in escrow upon the gocurrence of any of the following:

a bona fide material default of the obligations by 1BM;

—y

2. an assignment by 1BM for the benefit of s credilors;

3. afailure by IBM 10 pay, or an admission by IBM of s inabifity to pay, s debis as they mature;

4. the filing of a petition in bankruptey by or against IBM when such petition is not dismissed within 60 days of the filing
date;

& the appoinimant of a receiver, lquidator, or fustes appointed for any substantal part of IBM's property;

the inabitity or unwillingness of IBM to provide the maintenance and support services in accordance with this contract;
or

7. the ceasing of IBM of malntenance arxd support of the scfiware.
The fees of any third-party escrow agent subject fo this section shall be borme by IBM,

“Source code” as used hersin shall mean the programming instruction for a compuler program in its original form, created
by a programmer with a text editor or a visua programming ool and saved in & fle.

A.17. Electronic and information Technology Accessibility

Pursuant to Title 74; Section 85.7d and OAC 580:15-6-21 electronic and information technology procurements. solicifations.
agresments, and contracts shall comply with applicable Cldahoma information Technology Accessibility Standards issued
by the Oldahoma Office of Stale Finance.

EiT Standards may be found at
www. ok.govw/DCS/Central Purchasing/indeschtmf or ¢

1} For Information Technology or Communicstions Products, Systems and Appllcations not requiring
development and/or customization. The Contracior shall provide a description of conformance with the applicable
Okdahoma Information Technoiogy Accessitlily Standards for the proposaed product, system or application by means of
gither a Voluntary Product Accessibilily Tamplats (VPAT) or other comparabls document, upon reguest,

The Oontracior shall indermnify and hold harmisss the State of Oldshoms purchasing the products, systems, or
appiications not requiting development artlior customized by the Contractor from any ol arsing ouf of the
Cordracior's Tallurs to comply wilth applicable Oklahioma Information Technclogy Accessibiity Standards subsesusnt 10
providing certification of compliizncs 10 such Standards,

2} For Information Technology or Communications Products, Systems or Applications requiring development
andior customization. The Conpacior shall provide a desodption of conformancs with the spplicable Okiahoma
information Technology Accessibiily Standards for the propossd product, system, or apolication developed and/or
customized by means of either a Volustary Product Accessibifity Template (VPAT) or other comparable docurent,
upon reguest.  Addiional requirements anyd documentation may be requited and compllance will be necessary on the
Conwacior's parl. Such raquitemenis will be steted in documents such as Siate Bids, Request for Proposals,
Contracts, Agreaments. Purchage Orders, and Amandments,

The Cordractor shalt indemmily and hold harmisss e Siele of Okishoma
appiications rom e Cosdractor, from any olaim adsing out of the Cg} fg ms i

purchasing the products, systems, o
s lure to comply with applicabls
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Oklahoma information Technology Accessibilily Standards subssguent to providing certification of compliance o such
Standards. However, the Contractor shiall no longer have an obligation o indemnify the State for liabilty resulling from
products, systems or applications developed andfor customized that are not in compliance with applicabie Okiahoma
information Technology Acosssibility Standards ("Siandards™) after the Stale has tesiad and confirmed that the produdt,
sysiam or appication meets the accessbifity regquirements in the Standards.

#.18. Invoices and Compensation

A18.1.

A.18.2.
A18.3.
A18.4.
A.18.5.
A.18.6.

A18.7.

A18.8.

A.18.9.

I8M shall be pald upon submission of an accurate invoice!s! 0 the agancy ai the prices stipulaled on the
contract in accordance with 74 0.5, §85.44B, which requires that payment De made only after products have
been provided or services rendered.

Invoices shakl contain the purchase order number,

Fallure 1o provide accurate invoices may resull in delay of processing invoices for paymaent.

interest on late paymenis made by the Stale is governed by 62 0.8, §41 4z and 62 (0.5, §41 .45,

Payment against an agency contract shall be firm fixed at the quoted price.

ga\;m@m of all services shall be made In arrears. Stale shall not make any advance paymenis or advance
eposiis.

IBM wili bill the State on a monthly basls for services. Claims for services shall be submitted within 90 calendar
days of the provislon of services. 1BM will provide documentation of expenses 1o support requests for the
reimbursement, which may include coples of invoices, evidence of payment by IBM and other documents, as
requested by State. Expense encumbrances may be canceled upon & lapse of six months from the actual
provision of services.

State will have 45 days from presentation of a proper invoice 10 issue payment 1o IBM.

It State finds that an overpayment or underpayment has been made to IBM. State may adjust any subsequent
paymerts o 1BM under the Contract to correct the acoount. A wrilten explanation of the adjustmen? will be
imsued 1o 1IBM by State.

A.19. Patents and Copyrights
If in the performance of this contract, 1BM uses any Product covered by a thisd party’s patent or copyright, # is mustually
agresd and understood without exception that the IBM contract prices shall include all royalfies or cost charmged by the
thiret party arising from the use of such patent or copyright. ¥ such rovalties or costs are not coverad in the IBM contract
prica, 1BM's obfigations are as cutlined immediately balow.

A1,

A18.2

For purposes of this Section, the term "Product” includes Materials, Programs, Machine, and Products as definsg
in Section A1 and Machine Code

If a third party claims that a Product Supplier provides to an Ordering Agency infringes that party's patent or
copyright, Supplier wil defend the Siats against that claim st Supplier's expense and pay afl cosls, damages.
and attomey's fees that a court finally awards, provided that the State: (i} promgtly nofifies Supplier in wiiting of
the claim: and (i to the extent authorized by the Alformey Generat of the Siate Oklahoma, allows Subplier to
corirol, and cooperates with Supplier In. the defense and any related seitlement negotlations; provided however,
that i the Altorney General of the State of Okiahoma does not authorize IBM o have sole control of the defense
and any related sefifement negotiations, then to the exient alflowsd by Okiahoma law, 1BM shall have no
obigation to indemnify the State of Oklahoma under this Section.

I such a claim is made or appears Bkely 1 be made, the Siale agrees 10 perri 1BM o enable the Stale 1o
continue use the Product, of fo modily #, or replace it with ong that s at least funclionally eguivalent. ¥ IBM
determines thal none of these aiiemaﬁves is reasonably avalizhis, the Stale agreos 1o raturn the Product 1o 1BM
on IBM's written requoest.  1BM will then give the Siate a refund ecusd 10 the net book value for the Product
provided the State has followed applicable scoounting ;31’55%535;%8‘5 #et book valus s the original cost of the
product amortized over three (31 yoars using the siralght line method

This is 1B entire obligation o the State regarding any olaim of infringerment.

IBM has ne obligation regarding any claim based on any of the iollowing: () anyihing the State orovides which is
incorporated into g Prodket (0 modification of g Produst by a*g ;)arzg oih roor Suppilery
subcontracior, of 2 Program's use in other than s Specified a the combination,
opsration, or use of 3 Product with other Products not provided by :fx,sm? ey as 3 g;&?&'ﬁ @zf W sonbination,
operation or use of & Produst with any produst, deda, or apgeratus thal Supplier did not provide; or )
infingement by a non-Supplier Product alons, as cpposed to fis combination with Products Suppller provigdss 1o
he iam as & sysiem,

A.20. Equal Oopportunity and Discrimination

The Contracior is an Equal Opporiunity Erysiover, s provider of services andior assistance, and is in compliance with the
1964 Civil Riodus Act, This IX of the Eagca{wz@ Amerdments of 1972, Bection 504 of the Hehablilation Aot of 1873, as
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Az,

A22

A2

*

A.24,

A.2B.

A28,

AT

A28

#

A28,

amended and Execulive Urders 11246 and 11375, The provider assures compliance with the Americans with Disabilifes
Act of 1880 {Public Law 101-338}, all amendmenis to. and ail requivements imposed by the reguiations ssusd pursuant 1o
this act.

Lobbying
The Contractor certifies compliance with the Anti-Lobbying faw, Section 1328, Titte 31 of the U.5. Code. and implemented

at 48 CFR Part 93, for persons entering into & grant of sooperative agresment over $100.000.00 as defined at 45 CFH 83,
Section 83,108 and 93110

Drug-Fres Workplace

The Centractor certifies compliance in providing or continuing to provide a drug-free workplace In accordance with the
Drug-Free Workplace Act of 1588, and implemented at 45 CFR part 76, Subpant F. for grantees, as defined at 45 CFR
Part 76, Sactiong 76.8085 and 78,610,

Environmental Protection

If the payments purstiant 1o the contract are expected 1o sxceed $100.000.00, then the Contractor must comply with the
Section 306 of the Clean Alr Act {42 U.B.C, 1857 (L)}, Section 508 of the Clean Waler Act (33 US.C. 1638), Execulive
Order 11738, and Environmental Protection Agency Regulations (40 C.F.R Par 15), which prohibit the use under
nonexempt Federal contract, grant or loans of faclfties included on the EPA List of Viclating Facililes.

Agsignment

MNeither party may assign this Agreement ot a Gontragt, in whole or in part, withoul the prior written consent of the other.
Any atternpt o assign without consent is void. The assignment of this Agreement or a Conract, in whole of in part, within
the enterprise of which either party is a part or 10 @ successor organization by merger or acquisition does not regquire the
consent of the other. 1BM is also permitted 1o assign its rights to payments without obiaining the Slate’s consent. ITis not
congidered dn assignment for IBM 1o divest g portion of iis business in & manner that similarly affects alf of s cusiomerg,

The State agrees not io resell any Service provided by IBM under a Contract without 1BM's prior wrilten consent. Any
aftempt o do 50 is void.

Customer agrees o acquire Machines with the infent 10 use them within iis Enterprise and not for reselling, lsasing, or
transferring to a third party, unless eithar of the following applies:

a.  Custormer is arranging lease-back financing for the Machines; or

h.  Customer purchases the Machines without any discount or aliowance, and does not remarket them in competiion
with 1BM's authorized remarketers,

Trave!

Travel expenses incurred by IBM pursuant o a Contract are included in the Contract award amount. No additional travel
axpenses wilt be considered or paid.

Severability

If any provision of this Agreement or a Confract shall be held 10 be invalid or unenforcesble for any reasen, the remaining
provisions shall continue (o be valid and enforceable. If a court finds that any provision of this Agresment or Contract is
invalid or unenforcesble, but that by limiting such provision i would bacomes valid and enforceable, then such provigion
shall be deemed 10 be written, construed, and enforced as so limited,

Employment Helationship

This Agresment or a Contract does not creale an employment relationshin. Individuals performing services required by a
Contract are not employees of the State of Qklahoma. 1BA's employess shall not be considorad employees of the Siate
of Oklahoms for any purpose and as such shall not be eligible for beneflls acoruing o state employess. The Siate retaing
the right 1o reguest replacement of assigned staft,

Meither parly may solich the empiovas of e olher ety withou! wrillen consent of the other party,
Failure to Enforce
Faflure by lther party gt any time 1 enforge the grovisions of the contract shiall not be construed a8 3 watver of any such

provisions. Such failure 1o eniores shall not affect the validity of this Agrsement or a Gondract or any part theres! or the
right of sither parly 1o enforno any provisions &t any iime in aocordance with is termz,
Insurance
Contractor shall oblain and relain nsurance, including workers” compensation, sutomoebdle insurance. and general iability,
as appdicable, o as required by Siate or Federal lew, prior o commencamant of any work In connection with the Contract
Contractor shafl tmaly renew Gw polities ©© be caried pursuant 1o his section Fyoughout e term of the Contract and
shall upon request provigs the Ceniral Puwrchasing Division and the procuring agency with evidenss of such insurance and
renewnls,
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Either party may al any iime designate any oiher address by giving wrilten notice (o the othar party.

A.30. Notices
All notices, recuests, demands, or other communicalions required or permitied 1 be given hersunder, which specifically affect
the Siate, shall be in writing and shall be directad fo IBM or Siate at thelr respechive addresses set forth herein unless
stherwise specified in writing, and shall be given by certified mall, retum receipt requested, or by recognized overnight delivery
service, Any such notice, request, demand, or communication shall be dearmed given on receipt o refusal thereol.
If to Using Agency:
By Mail Depariment of Central Services, Central Purchasing Divigion
P.O. Box 528803
Oldahoma City, OK 73152-8803
Atin: Certral Purchasing Director
By Delivery:  Depariment of Central Services, Central Purchaging Division
Will Rogers Office Bullding
2401 M. Lincoin, Buite 118
Oklahoma City, OK 73105
Aitr Centrad Purchasing Director

if to IBM:
By Mail: B Corporation
6301 Waterford Blvd Ste 103
Oklahoma City, OK 73118
Aln: Dan Alsto
By Delivery:  1BM Corporation
8301 Waterford Blvd Ste 103
Ckiahoma City, OK 73118
Attn: Dan Alsto
Either party ray at any time designate any other address by giving writton nofice 1o the other party.

A.31. Debarment, suspension, and Other Responsibility Matters

The individual signing on behalf of IBM ceriifies thal, to the best of histher personal knowledge and belief, 1BM is not
pregently debarred, suspended. proposed for debamment, or declared ineligible for the award of confracts by any Fedaral
agency.

A.32. Legal Representatives

Nothing herein contained shall be construed to make the artizs hereto pariners or joint veniure's, nor sither parly the
legad representalive or agent of the other party, nor shall efther party have the right or authority 1o assume, create orf incor
any lability or any obfigation of any kind, either exprassed or Implled, in the name of or on behalf of the other party.

A.33. Limitation of Liability

A33.1. On April 14, 2006, the Attorney General of Oldehoma issued Attorney General Opinion No. 08-11 that,
among other things, opined that under the Okishoma State Constitution contractual limitation of Hability
provisions contained in agreements with Stale agencies ars void and unenforceable uniess the amount
of liability the State assumes is cerlain and budgeted for. Whils the parties to this agreement
acknowledge the Attorney General’'s Opinion, the Partigs further recognize that Supplier disagrees with
the Atiorney General’s Opinion and contends that contractual imitation of Hability provisions such as
the one contained in this sgreement are enforceable and do not viclate the State Constitution. As a
result, in the event thal the Parties 1o this agreement have a dispute in which the enforceability of &
contractual imitation of liabllity clause is relevant, then the Parties agree that sither Party may initiste
suit in the State District Court for Olkdahoms County soeking » declaratory judgment or any other relief
available in law or equity regarding, among other things, the enforceability of a contractua! Hmit of
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A4

A5,

fiahility, Further, the parties shafl have the right to appeal any rufing from the District Court 1o the extent
permitted by applicable law.

For purposes of this agresment, the contractual limit of kabifity subject o the paragraph above % as foliows:

Inn the event that due o a default on the part of the Contractor or other Tability, the Sinte is entitled 1o recover
damages from the Contractor {regardisss of the basis on which the Siate s entiffed to claim damages from the
Contractor including but not imited o fundamental breach, negiigence. misrepresaniation, or other contract or
tort claim then the Contractor is Eable for no more thany;

«  Payments referred to in A18, Patents and Copyrights;

*»  Damages for bodily injury (including death; and damages to real property and tangible personal property
{these damages shall not be sublect 1o any limitation on direct or conseguential damages contained within
this provigion;) and

«  The amount of any other acial direct damages up 10 the grealer of $100,000 or the charges for the
products or services that are the subject of the daim.

This it siso applies o any of the Contraciors subicontractors and program developars, s the masimum for
which confractar and s subcontraciors andd program developers are collgctively responsible.

tems for which the Contractor is not iable:

Under no circurnstances is the Contractor, its subcontraciors, of program devalopers liable for any of the
foltowing even if informed of their possibility:

« Loss of or damage 1o daia;
= Special, incident, punitive, exemplary or indirect damages or for any sconomic consequential damages; or
+  Lost profits, business, revenue, goodwill, or anticipated savings.

A.33.2. Mo right or cause of action for any third parnty is created by this Agreement or any tansaction under if, nor is IBM
responsible for any thid party claims against Customer except as described in the Intelleciual Property
Protection section above or as permitted by the Limiation of Ligbility section above for bodily injury (including
death; or darmage to real or tangible personal property for which 1BM is legally Fable 1o that third party.

A33.3. The following language relataes only 1o Section A17, Electronic and information Technology Accessibility. To the
extent the obligations are requiremnanis of the Contragtor under the applicable Oklahoma aw and administrative

rules and subject t0 the exceptions found in the applicable Oklahoma law and adminisirative rules, IBM accepis
the language found in Section AL 17,

Extent and Disclaimer of Warranties

B’z appticable warranties will not apply 1o the edend there has Been misuse (Including, but not limited to, unauthorized
use of any Maching capacily or capability}, accident, modification, unsultabls physical or operating environment, operation
in pther than the Specified Operating Environment, improper mainienance by a parly other than IBM. removal or alteration
of Product or parts identification fabels, or fallure caused by a product for which IBM s nut responszible,

THE WARRANTIES FOUND IN SECTIONS A38.1, A40.7, A411 & Ad2 ARE THE STATE'S EXCLUSIVE
WARRANTIES AND REPLACE ALL OTHER WARRANTIES OR CONDITIONS, EXPRESS OR IMPLIED, INCLUDING,
BUT NOT LIMITED TO, THE IMPLIED WARRANTIES OR CONDITIONS OF MERCHANTABILITY AND FITNESS FOR
A PARTICULAR PURPOSE AND ANY WARHANTY OH CONDITION OF NON-NFRINGEMENT.

ltems Not Covered by Warranty

B does not warrant uninterrupted or erros-free operation of g Product or Service or that IBM will correct all
defects.

1BM will identify IBM Machines and ICA Programs that it does not warrant.

Unless otherwise spectlied in a Contract Document, 1BM provides Malerdale, non-lBM Products {inciuding those provided
with, or insiglied on, an [BM Maching at Customer's reguesty, and non-BM Services WITHOUT WARRANTIES OF ANY
KIND.  Howsver, non-BM manufacturers, developsrs, suppliers, or publishers may provide their own warrantiss 0
Customer. Warranties, #f any, for Cther HBM Programs and Non- 188 Programs may be found in thelr licenss agreemenis,

Charges
A35.1. Recurring charges for a Produst begin on s Date of Instaflaton,

A35.2. Usage Charges
Cnetime and recurring charges may be based on measwements of aotual o authorized uss (for sxample,
authorized capacity for Machines, rnumber of users or processar size for Programs, or meler readings for
maintenanoe Sendoest Customer agress to provids astusl usege dats as desonbed n the Contract Document,
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A.36.

A37.

A.38

# Customer makes changes 1o s environment that impact usage charges {for example, change authorized
capacity for Machines or change processor size or configuration for Programs), Gustomer agress 1o promptly
notify IBM and pay any applicable charges. Rscurring charges will be adiusiad accordingly.  In the event that
M changes the basis of measursment previousty provided the Sials and wsed for charges. i1s terms for
changing charges will apply.

A38.3. Changss o Charges

From time to tima, 1BM may change s charges. Customer receives the beneflt of o decrease in charges for
amounts that become due on or afier the effective date of the decrsass.

A354. In the absence of a wrilten agreement establishing a fixed rafe for a fixed paricd of tme, or unless provided
otherwise in a Contract Document, HBM may increase recurring charges for Produeis and Services, as well as
labor rates and minimums for Services provided under this Agresment, by giving Cusiomer three monihs’ written
natice. An increase applies on the first day of the invoice or chirging period on or after the effective date 1BM
specities in the notice.

A.35.5. 1BM may increase one-time charges withoul notice. However, an increase 1o one-fime charges doss not apply to
Customer if } 1BM receives the order before the announcement date of the incroass and i) one of the following
ocours within three months after IBM's receip? of the order:

a.  BM ships Customer the Machine or makes the Program available ta Customer;

b, Customer makes an authodzed copy of a Program or distribates & chargeable component of a Program to
another Maching: or

¢. a Program’s ingreased use charge becomes due.

A.35.6. Upon reasonable notice, 1BM may veriy the usage data and other information affecting the caloulation of
charges under this Agreement.  Such verdfication will be conducted in a manner thal minimizes disruption 1o
Customer's business and may be conducted on Customsr's premises, during Customet’s normai business
hours, Customer agrees to i) provide records, system 100ls outpuis, and other electronic or hard copy system
information reasonably necessary for such verificaion, and ity promply pay any additionad, valid charges and
other ligbilites determined as a result of such verification.

A35.7. Notwithstanding the above, if the parties have agreed upon a fixed price for a period of ime, no changes and
charges will be effective untll approved, in writing, by the State Purchasing Director or Agency Represeniative.

iBM Business Pariners

BM has signed agreements with cerlain organizations (called "IBM Business Pariners™) to promofe, market, and support
ceriain Produots and Services. An IBM Business Partner is an independent business and separate from IBM. 1EM is not
responsible for the actions or statements of IBM Business Partners to the State, or any products or services hat they
stipply to the State under their separate agreements. This Agreement applies only to transactions belwsen an authorized
{BM Business Partner and the Siale that is supporied by a Statement of Work (SOW,) that refers 1o this Agreement.

Conflict of Interest

IBM must disclose any contractual refationship or any other relevant contact with any stale personnel, of other State
contractors invoived in the devetopment of a request for proposal (RFP) that resulls in a Contragt. Any conflict of interest
shall, at the sole disoretion of Stale, be grounds for termination of this Agreement or a Confract, provided that such
termination must be mads within a reasenable time after disclosure of such reletionship or contact.

in addition 10 any requirements of law or through a professional code of ethics or conduct, the B8 emplovess performing
services for the Slate are recuired 1o disclose any culsids activities or interests that conflic! or may conflict with the baest
interests of the Siate. Furlher, sush emplovess shall not plan, prepare. or engage i any activily that conflicts or may
confiict with the best inferests of the Siate of Ollahoma during the peried of this agreement without prior wrifien approval
of the Siate. Prompt disclosure s required under this paragraph if the activity or interest is refated, directly or indirsctly o
any person or entily currently undsr contract with or sseking (o do business with the Siate.

Information Security
A.38.1. User Logon Authorization

IBM will not be granted access 1o Stale ormation systems withowt the prigr complefion and approval of Logon

Autharization Hequest for Non-Siate Empioyees, Form 088CO04E (MiD-1-A). Ceriain tyoes of accsss may

requize that a background check and verification be performed prior 1o granting access. IBM will notify Stale

promplly when employess are lerminated that have access o Siate gystams,

A.38.2. Background Checks and Verfiostions

Al the sole discrefion of Siale, 1BM may be recuesied o provide user backgrounsd checks, depanding on the

intormation systems IBM accesses or types of dala State provides. 138 mus! submid the raquirsd background
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A.38.3.

A384.

check information 1o State in a tmely marner, State will nof procsss any access agreaments prior (o completion
of user background verification,

Auditing and Compliance

The State. Information Security Office may, at its discretion and subject o muiually agreeable procedures, audit
IBRA for compliance with the securlty requirements set qut in the Coniract as it perains o an agency Contact
IBaE must supply correstive actien plans for non-compliant audit findings within 30 business days from the receipt
of the fnal audit report Fom State. Fallre 1o comply with these requirements may resull in Contract
canceilation.

Data Destruction

Prior to disposal, afl fopoy disks, CDs, magnetic tape. hard drives {desidop and server), data DVDs, or other
media containing State sensgitive information must be destroved in accordance with the Office of Stafe Finance
information Security Policy, Procedurss and Guidelines section on Media Sanitization Procedures for the
Destruction or Disposal of &l Electonic Storage Media

Al hardoopy records that contain Siate sensitive information must be disposed of through a cross cut paper
shredder {shradding both vertically and horizontally) or an squivadent secure destruction process.

A.38. Specific Terms for Machines

A38.1.

A39.2.

A39.3.

A.38.4.

AJ38.5.

Warranty

IBM warrants that each IBM Msaching is free from defects in materials and workmanship and conforms to s
Specifications.

The warranly period for a Machine is a specified, fixed pericd commencing on s Date of Instaflation and
specified In a Condract Document. During the warranty period, 1BM provides repair and exchange Servics for the
1B Maching, without charge, under the type of Service 1BM designates for the [BM Maching. I a Machine does
not function as warranted during the warranty peried, 1BM will repair it or replace it with one that is af least
functionally equivalent, without charge. f IBM is unable f¢ do so, the Stale may retumn # to IBM and IBM will
refured the amount paid for the Machine.

Production Status

Each (BM Machine is manufactured from new parts or new and usad pants. In some cases, the Maching may
not be new and may have been previcusly installed. Hegardiess of the Machine's production status, 1BM's
warrardy terms apply.

Instaliation

For the Maching 1o function properly, it must be instalied in a suitabde physical environment. The Siate has
responsibility for providing an environment mesting 1BM's specified requirements for the Machine.

IBM hag standard ingtaliation procedures. 1BM will successfully complete these procedures before considering
an 1BM Maching {pther than for which Customer defers Installation or a Customer set-up Maching) installed.

Upgrades and Enginbering Changes

As used in this section, the erm “upgrads” icludes, without Bmitation, fealures and conversions.  IBM selis
upgrades for insialiation on Machines, and, in certain Inslances, only for installation on a designated, seral-
numbered Maching. Within 30 davs of the shipment of an upgrade, Customer agrees to install the upgrade or,
HEM ig responsibis for the instaliation, to allow IBM to install the upgrade. Otherwise, IBM may terminate the
trarsacton and Customsr must refurn the upgrade at Cugtomer's sxpariss.

Customer agress fo aliow IBM o install mandalory enginesring changes (such as those required for safely) on g
Maching,

Many upgradss and enginesring changes require the removal of parts and the tanslfer of ownership ant
possession of the removed parts 1o 1BM. Customer s responsible o the rehurn of all removed pans o 184 upon
instmilation of the upgrade or enginesring change. As applicabla, Custormgr représents that Customer has
narmission Fom the owner and any lien holders 10 1) instal upgrades and enginesring changes and B} transfer
ownership and possession of removed pass o IBM. Custormer further reppesents that af removed paris are
genuine, unaitersd, and in good working order. A part thal replaces s removed part will assume the warraniy of
maintenance Sarvioe siatus of the replaced part.

Maching Code

tachine Code s koonsed under the terms and restrictions of the Machine Code lvenss agreement {s.g. [BM
License Agreement for Machine Code, 1B Agresment for Licensed nternal Code, or an squivaisnl) provided
with the Machine Code

#achine Code Is nensed only for uss to enable & Maghing 1o unclion in scoordance with s Specificalions ang
iy for the capaslly and capabilty for which Customer has acguired 1By written authorization.  Cugtomss
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agrees to use Maching Jode only as specified in this Agreement and as may be further authorized or restricted
in its applicable license agreement. Without miting additional restrictions in the applicable license, Customer

iy not

a.  otherwise copy, display, transfer, adapt, modify, or distribute {(electronically or otherwise) Machine Code.
gxoepl as HBA may authorize in the Maching’s user documentation or in weiting to Customer;

k. reverse assemble. reverse compile, otherwise ransiate, or reversse anginser Machine Code unless
exprasshy permitied by applicabls law without the possibility of contractual walver;

¢. sublicense or asgign the ficense for Machine Code; or

d.  lease Machine Code or any copy of it

Imternational Business Machines Corporation. one of s subsidiariss, or a third parly owns Machine Code
including all copyrights in Machine Code and all copies of Machine Code {this includes the original Machine
Code, coples of the original Machine Code, and coples made from coples). Machine Code is copyrighted and
eensed {not goid).

The capacily of certain Machines is imited by technological measures in Machine Code. Customer agress o
IBM's implementation of such technological measures o limit Machine capacity.

A.40. Specitic Terms for ICA Programs

A.40.1.

A.40.2,

A40.3.

License

When IBM accepts Customer's order, IBM grants Customer a nonexclusive ficense 1o use the [CA Frogram only
within Customer's Enferprise in the United Btates. ICA Programs are owned by international Business Machines
Corporation, one of its subsidiaries, or a third parly and are copyrighted and licensed {not soid.

Authorized Use
Under sach license, 1BM authorizes Customer o

a. use the ICA Program's machine-readable poriion on only the Designated Machine. ¥ the UDsesignated
Machine is inoperable, Customer may use ancther machine temporarily. If the Designated Machine cannot
assemble or compils the 1CA Program, Cusiomer may assemble or compile the 10A Program on another
maching.

b. I Customer changes a Designated Machine previously identified 1o 1BM, Customer agrees to notify IBM of
the change and its sffective date;

c.  use the IOA Program 1o the extent of authovizations Custorner has obiained;

d. make and install copies of the ICA Program, 1o support the level of use authorized, provided Cusiomer
reproduces the copytight riotices and any other lsgends of ownership on each copy or partial copy; and

g, use any portion of the 1CA Program IBM i} provides in source form, of #) marks restricted (for example,
"Restricted Materials of BMY only to -

{1} resolve problems related 1 the use of the ICA Program. and

{2y modily the 1A Program go that it will work together with other produsts,
Customer's Additional Obligations
For each IGA Program, Customer agress 1o

a.  comply with sny additional or different terms v #is Licensed Program Specifications or an Attachment or
Contract Docurnent, aff of which will be made available o the Siate provided, howsver, that no such
sontract document may change the Patent and Copyright Section A 18, the Limiation of Liabiily Seotion
A.33 or the Choice of Law Saction 7 or Cholos of Yenus Bection &

b, ensure thet anyone who uses ¥ (accessed either locally or remntely) doss 50 only for Customer's authorized
use and complies with IBM'S terme regarding HOA Programes; aeyd

¢, maintain a resord of all coples and provide 110 1BM a1 Bs reguest
Actions Cusiomer May Not Take
Customer agrees not o)

&, roverse assemble, reverse complle, otherwise Wanslals, o reverse engineer the I0A Program unless

o

subdicense, assign, rent, or lease the ICA Progran or ansTer i culside Customer's BEnterprise.

Distribwted Svsterm Lipenss Opbion
M Genersd Terms and Requdrernonts Agreement - PAGE 15 OF 13



A.404.

A.40.5.

AAvs,

AA40.7.

For some ICA Prograrms, Customer may make & copy under a Distributed System License Option (called a
"DSLOT copyl. 1BM charges less for 2 DSLO copy than for the orginal icense [catied the "Basic” livense), In
return for the lesser charge, Customer agrees 1o do the following while licensed under a DSLG:

c. have a Bask license for the 1CA Program;

d.  provide problem documentation and recelve Program Services (f any) only tough the location of the Basic
license; and

a.  distribute 1o, and install on, the DSLO's Designated Maching, any raleage, correction, of bypass that [BM
provides for the Basic leense.

Program Support Services

B8 provides Program Support Services for warranted 1CA Programs.  If IBM can reproduce Customsy’s
reported problem in the Specified Operating Environment, 1BM will issue defect correction information, a
restricion, o a bypass. 1BM provides Program Support Services for only the unmodified portion of a current
release of an ICA Program,

IBM provides Program Support Services i) on an on-going basis {with af least six months’ written notice before
IBM terminates Program Support Services), i) until the date 1BM specifies, or il for g period 1BM specifies.

A40 5. Compliance Verification

BMs right to verify Cusipmer's usage date and other information affecting the calcuiation of charges afso
inchudes the right to verify Customer's compliance with other tarms of this Agresment {including applicable
Attachments and Contract Documents) relating o Customer's use of ICA Programs at all sites and for all
environmaents in which Custorner installs or uses 1CA Programs for any purpose.  1BM may use an independent
auditor to assist with such verification, provided 1BM has a witten confidentiality agreement in place with such
auditor,

Custormer agrees 1o create, refain, and provide o IBM and #s auditors writfen records, system tools outputs, and
other system information sufficient o provide auditable verification that Customer's instaliation and use of 1CA
Programs complies with the Agreement terms, including IBM’s applicable licensing and pricing terms.  1BM will
notify Customer in writing if any such verification indicates that Customer ig not in compliance with Agresment
terms.  The rights and obligations in this saction remain in effect during the pericd any ICA Programs are
fieensed to Customer and for two vears thereafier,

A.40.8. License Termination
Customer may terminate the license for an ICA Program at any time on one month's written notice to IBM.

For 1CA Program licenses that Customer acquired for a one-time charge, replacement licenses may be acquired
for an upgrade charge, if avellable. When Customer oblains licenses for these replacement ICA Programs,
Customer agress 10 terminate the lcense of the replaced 1ICA Programs when charges beocome dus, unless [BM
specifies otherwise,

IBM may terminate Cuslomer's ficense i Customer fails to comply with the license terms, I 1BM does 30,
Customer’s authorization 1o use the ICA Program s also termingled.

Cusiomer agrees to pfomptly destroy all copies of the Program afier sither party bas terminated the licensa.

Warranty

IBM warrants that each warranted 1A Program, when used in the Spacifisd Opsrating Environment, will
corfform 1 #is Specifications.

Buring the warranty perod, 1BM provides defect-related Program Services without charge.  Program Services
are avajlable for g warranied 1CA Program for 8 gast one year following iis general avadiability. The warranty
period for an ICA Program expires when it Program Services are no longer avaliable.

i an HCA Program dees nol funstion as warranted during the first vear after Customer oblaing its license and 1BM
s unable 1o make 4 do so. Custorer may returr the 1CA Program and the charges Cusiomer paid for the license
will be rafurdded. To be oligible for a refund. Customer must have obtained iz licenss while Program Services
{regarciess of the remaining duration! were availlable for the DA Program.

A4, Specific Terms for Custom Services

A4t

Ad12,

Watrranty

B warants that £ ol perform sach 1BM Service using reasonable cars and skl and acscording fo the
Statemant of Work related 1o 1he contract

Custon Sorvioes

Each parly agrees 1o migke ressonabie offorts to carry oud out rsspective resporsibiiiies acoording o 3 schedule
of work describing the services., The process by which BB will inform the Siate when i has met each of the
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A.41.3.

A4t4.

AA415,

A41.6.

defined completion criteria described in the statement of work and the process by which the State will inform [BM
if the Siate belipves that IBM has not met those criteria will be set out In the statement of work, The project 5
complete when 1BM meets the completion criteria.

Parsonnsl

Exzch party will designate 2 coordinator who will represent each party, respectively, in git matters concerning the
Services ard be respensible for the superasion, direction and contro! of s respective parsonnel

Materials and Ownership and Licenss

A Contract will specify Materials 1o be delivered to Customer and identify them as “Type | Materials”, "Type i
Materiale”, or otherwise as both parties agres. If not specified, Maierizls will be considered Type I Materials.

IBM or fis suppliers retain ownership of the copyright in any of 1BM's or its suppliers” work that pre-exist or were
developed outside of this Agreement or a Contract and any modifications or enhancemenis of such works that
may be made under this Agreement or a Contract. To the exent they are smbedded in any materiais, such
works are licensed in accordance with thelr separate licenses provided to Customer, i any, of otherwise as Type
i Materialg.

Each of us agress to reproduce the copyright notice and any other legend of ownership on any coples made
undder the licenses granted in this section.

Customer Resources

i Gustomer is making available 1o IBM any facilities, software, hardware or other resources in connection with
IBM's performance of Services, Cuslomer agrees 1o obtaln any licenses or approvals related o these resowrces
that may be necessary for 1BM to perform the Services arwd develop Materals. 1BM will be relieved of is
chiigations that are adverssely affected by Cuslomer’s failure to promptly obtain such licenses or approvals.
Cusiomer agrees 1o reimburse IBM for any reasonable costs and other amounts that IBM may incur from
Customer's fatiurs to oblaln thess licenses or approvals.

Unless otherwise agresd in a Contract, Customer is responsible for i) any data and the content of any database
Customer makes available to 1BM in connection with a Service under this Agresment, #} the selection and
implemantation of procedures and confrols regarding access, sscurity, encryption. use, and ransmission of data,
and i) backup and recovery of the database and any siored data,

Service for Machines
180 provides ceriain types of Service 10 keep Machings in, or restore them (o, conformance with. their
Specifications. 1BM will inform Customer of the avaiiable types of Service for a Machine. At its discretion, 1BM
will i} either repair or exchange the failing Machine and i} provide the Service eiher at Customer's location or a
service center. 1BM manages and installs selatted enginsering changss that apply to [BM Machines and may
also perform preventive mainienance.
Any feature, conversion, of upgrade 1BM services must be installed on a Machine which is i} the designated,
sariai-numbered Machine, if applicable, and i} at an engineering-change level compatible with the feature,
comversion, or upgrade.
When the type of Service requires that Customer deliver the falling Machineg 1o 80, Customer agrees o ship it
suitably packaged (prepaid unless 1BM specifles otherwise; to a location 1BM designates. After IBM has repaired
or exchanged the Machine, 1BM will deliver it to Customer at 1BM's expense. 1BM is responsibie for joss of, or
damage o, Customers Machine while itis i} in 1BM's possession o i) in transi.
Customer agress:
a.  toobtain authorization from the owner 1o have 1BM service a Machine that Customer does not own;
b where applicable, befors IBM provides Service, to -

foflow the problem determination and servics request procedurss that IBM provides,

gecure gl programs, data, and funds confained i g Machine, and

inform 1BM of changss i 2 Maching's location,

& o foliow the Service instructions tha 1BM provides fwhick may includs inatafing Machine Code and other
software updates sither downioaded from an 1B Intermst Waeb site o copled from other slacironic madial,
and

. when Customer returng 8 Machine 1o IBM for any reason --

{1} to secursly erase from any Machine all programs not provided by [BM with the Maching and data,
mchuding withou! mitation, the following: 1y information about Wenified or dentifiable individluals o
gl entities (MPersongd Dae”s and & Customer's confidentisd or prooieiary information ang other data
¥ removing or deleting Personal Dale is not possibde, Customgr sgrees 1o ansform suoh information
o2, by mpkdng i snonymoust $o that B ne iongey cuaiifies as Parsonal Dats onder applicable aw,
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2y to remove &l funds from AT Machines raturmst o IBM.  IBM s not responsible for any funds,
programs not provided by 1BM with the Machine, or data contained in & Machine ihat Customer retums
to HEM; and

{37 1BM may ship afl or part of the Machine or s software fo other IBM or third party locatlons around the
warld to perform its responsibiiities under this Agreement, and Customer authorizes 1BM to do so.

A41.7. Replacements

When Service involves the exchange of a part or Maching, the tern 188 replaces Decomes 1S property and the
repiacement becomes Customer's. Customer represents tha! alf removed tems ars genuine and unaltered, The
replacement may not be new, but will be in good working order and at lsast funcifonally eguivalent to the ftem
replaced. The replacement assumes the warranly or maintenance Service status of the replaced e, Before
18 exchanges a part or Maching, Customer agrees 1o remove a3l features, parts, options, alterations, and
aftachmernts not under IBM's service. Customer algs agrees 10 1) ensure that the part or Machine is free of any
isaal obligations or restrictions that prevent its exchange and i} ransfer ownership and possession of removed
parts 1o 1BM.

Service for some IBM Machines involves 1BM providing Customer with an exchange replacement for instadiation
by Customer. Such exchange replacemenis may be ) a part of g Machine {called a Customer Replaceable Lnit,
or "CRU,” e.q., keyboard, memory, or harg disk drive). or {i} an entire Maching, Custormer may request IBM
install the repiacemant CRU or Machine, however, Customer may be charged for the installation. 1BM provides
infarmation and replacemant instructions with Customer's Machine and at any dme o Customer's request. 1BM
specifies in the materiats shipped with a replacement whether the falling CRU or Machine must be returned (o
1BM.  When return i required, returm instructions and a condainer are shipped with the replacement, and
Customer may be chargsd for the replacement § 1BM doss not recsive the falling ORU or Maching within 15
days of Customer’s recsipt of the replacement.

A.41.8. Hems Not Covered
Bepair and exchange Services do not cover:

a.  accessories, supply tems, consumables {such as bafteries and printer cartridges), and structural panis (such
as frames and covers);

k. Machines damaged by misuse, accident, modification, unsuitable physical or operating environment, or
improper maintenance by Customer or a third party;

dachines with removed or aliered Maching or pars identification labels;
failures caused by a product for which [BM is not responsible;

service of Machine alferations; or

moe a0

service of a Machine on which Cusiomer is using capacity or capability, other than that authorized by 1BM in
writing.
A.41.9. Warranty Service Upgrade

For certain Machines, Customer may select a Service upgrads from the standard tvpe of warranty Sarvice for the
Maching. IBM charges for the Service upgrade during the warranty period.

Customer may not terminate the Service upgrade or ransfer it 1o another Machine during the warranty period.
When the warranty petiod ends, the Machine will convert o mainienance Service st the same type of Service
Customer selected for warranty Service upgrade.

A.471.10. Maintenance Coverage

When Customer orders maintenance Service for Machines, 1BM will inform Customer of the date on which
mairdenance Service will begin.  1BM may inspect the Machine within one month iollowsng that date. i the
Maching iz not in an accepiabde condition for service, Cusimer may have 1BM rogiore B for a charge or
Custormer may withdraw s réguest for mainfengnee Service.  Howsver, Cusiomsr will be charged for any
maintenance Service that IBM has performed st Customsr's regquest.

A41.11. Bervice Renewal
Fgnewsble Services can be renowad by either parly providing written notifloation (! lsast ons month orior to the
end of the ourrent conmract period) 1o the other of s dedlgion o renew,
During 2 renpwal peripd, Customes may termingte the Senvice on one montiys weitten notice, and 1B will
provide Gustomer a prorated oredit for any unused Services for which Customar has paid in advance.
A.42, Specific Terms for Systems
B warrards that when IBM specifiss in & Confract Dosument that | ig providing Produnis i the Siate that e intaneled
o operate together as a svetem, such Products mrovided 1o the Biate s 5 sysiem we odmpatitie and, when ingtafied
aooording W they Specifioations, will operate with ong ancther.
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A.43. Additional Terms

A Conmract constitites the enfire Contracl ang undsrstanding betwesn the parties and supsrsades all prior andior
contermporansous discussions, representations, or Contracts {(whether written ot oral) of the parties relating to the work o
be performad as described in the Contract. A Contract includes by reference, this Agreement and the purchase order
issued by the Ceniral Purchasing  Division of the Department of Central Servicas.

This Agresment is the complete agresment regarding transactions by which Customer purchases Machines, licenses ICA
Programs, obiains Program licenses, and acouires Services from IBM, and replaces any prior oral or written
communications between Siate and IBM. s entering into this Agreement nefthar party s relying on any representation
that is not specified in this Agresmartt including without mitation any representations concerning: | estimated completion
dates, hours, or charges o provide any Sendcs; i} performance of function of any Product or system. other than as
expressly warranted herein; it} the axperiences or recommendations of other parfies: or iv) resulls or savings Customer
may achieve.

Each party accepts, on behalf of #s Enterprise. the terms of this Agresment by signing this Agresment by hand or
electronically, Once signed. B any reproduction of this Agreement made by refiable means {for example, electronic
irtage, photocopy o facsimile} is considersd an original and i aff Products and Services ordered under this Agreernent
are subject o B

-

A ;f/gL ple s 1y

Signature of authorized IBM representative Date

3 /&/ 20l0

Wﬁ%ﬁaﬁzeﬁ DCS representative Date
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