TITLE 455. MERIT PROTECTION COMMISSION
CHAPTER 10. MERIT SYSTEM OF PERSONNEL ADMINISTRATION RULES

SUBCHAPTER 1. GENERAL PROVISIONS

455:10-1-2. Definitions

The following wordsand terms, when used in thischapter, shal havethefollowing meanings, unless
the context clearly indicates otherwise:

" Addendum decision” or" Addendum order” meansadecisonor order to add to aprevioudy
issued decision or order.

“Admintstrative Hearthg-Offieer™ " Adminigtrative L aw Judge' meansaperson appointed
by the Executive Director and empowered to preside over prehearing conferencesand hearingswith power
to adminigter oaths, take testimony, rule on questions of evidence and makefina and addendum decisions.

" Adver se action appeal” means an gpped by a permanent classified employee appedling a
discharge, suspension without pay or involuntary demation.

" Affidavit" means asworn statement, made voluntarily and taken before a person with authority
to administer an oath or affirmation.

" Affidavit of service” means a written statement certifying that a motion, request or other
document has been provided to other persons.

" Allegation” meansthe clams of aparty.

" Allege" meansto Sate, assert or charge; to make an dlegation.

" Allegedviolation appeal” meansan apped inwhich andlegationismadethat aviolaion of law
or rules over which the Commission has jurisdiction has occurred.

" Appeal” means, as a verb, the filing of a petition for apped, or as a noun, the procedure that
takes place after a petition for gpped isfiled.

" Appdlant” means a party who files a petition for apped.

" Appellee" meansa party againg whom an gpped is filed or who is otherwise named or joined
asaparty.

" Burdenof proof" meanstheobligation of aparty to establish dleged fact(s) by apreponderance
of evidence.

" Caucus' meansaprivate meeting between an Alternative Dispute Resolution Program facilitator
and a party for the purpose of assigting in the resolution of a dispute.

"Commission” means the Oklahoma Merit Protection Commission.

" Commissioner s’ meansthemembersagppointed tothe OklahomaM erit Protection Commission.

" Consolidation" means the combining of goped s containing the same or Smilar issues but filed

by 2 or more gppellants into a Single appedl.
"Continuance" means a postponement of a matter scheduled by the Commission to a date

certain.

" Cross-examination” means the questioning of awitness by aparty other than the party calling
the witness.

" Deny" meansto refuse to grant or accept.



" Deposition" meansamethod where the sworn testimony of apersonistaken. The person who
answers the questionsis said to be deposed.

" Deter mination of the Executive Dir ector" means adocument which Satestheissues, findings
of fact, conclusions of law and disposition of an appedl.

" Direct-examination" means the questioning of awitness by the party caling the witness,

" Discovery" meansto obtain relevant facts and information about the gppea from another party
or person.

" Dismiss" meansto close without further congderation.

"Employee" or" State employee" meansan elected or appointed officer or employee of an
agency unless otherwise indicated [ 74:840-1.3(2)].

" Evidence" means rdlevant documents or testimony offered to prove or disprove the existence
or non-existence of afact.

" Ex-parte communication” means communications witha presiding officid on the meritsof an
gppeal which could affect its outcome.

" Executive Director" means the gppointing authority of the Oklahoma Merit Protection
Commission [Section 840-1.3] of Title 74 of the Oklahoma Statutes).

" Exhibit" means items offered as evidence.

" Expert" means a person knowledgegble in a specidized fidd, that knowledge being obtained
from either education or persond experience.

"Filing" means the fermal receipt of documents by the Commission.

"Final decison" meansadetermination made by apresding officid after consdering the merits,
testimony and evidence of an gppedl. Find decison aso refersto a determination made by the Executive
Director to dismiss an gpped.

"Grant" meansto give or permit.

"Hearing" means an open, formal proceeding conducted by an Adminidrative Heering-Offieer
Law Judge, Executive Director or Commissionersto decide an appedl. The proceedingisto provideeach
party with an opportunity to present evidencein support of their sde of thecase. The hearingisgoverned
by the Oklahoma Administrative Procedures Act, Sections 309 through 316 of Title 75 of the Oklahoma
Statutes.

"Interrogatories’ meanswritten questions given to a party or witness. The answers are made
in writing under oath.

"Intervenor” means aperson or agency permitted to voluntarily enter an appea as a party.

"Investigative report” means a written account of an investigation to assst the Executive
Director in determining whether or not aviolation within the Commisson'sjurisdiction may have occurred.

"Issue" meansadisputed point or question on which the parties to an appeal seek aresolution.

" Joinder™ means the combining of 2 or more gppeals of one appdlant.

"Jurisdiction” means the authority of the Commission to completeitsduties and responghbilities.

" Jurigdictional limitations' means the Satutory restrictions on the scope, time limits, and type
of gppeds which may be conddered by the Commission.

"Merit Rules" or "Merit Rules for Employment” means the merit system of personnd



adminigration rules.  The merit rules include both the rules in this chapter as adopted by the Merit
Protection Commission and the rules in OAC 530 as adopted by the Administrator of the Office of
Personnd Management.

"Moot" meansno longer in dispute becauseissues have aready been decided or when rendered,
adecison could not have any practical effect on the existing dispute.

"Motion" meansarequest for aruling to be made by a presiding officid or the Commissioners.

"Not sustain” meansto deny arequest; to deny an apped.

"Orde"” means a command or directive given by a presding officid, Executive Director or
Commissoners,

"Party" meansan Appellant, Appellee or Intervenor.

" Payroll claim protest” means a protest in which an employee chalenges the decision that an
overpayment or underpayment of salary has been made or a protest of the amount of the aleged
overpayment or underpayment.

" Petition for Appeal” means the form adopted by the Commission for the filing of an gppedl.

" Petitionfor Reconsider ation, Rehearing or Reopening” meansaforma documentfiled after
the fina decison on an gpped has been made requesting that the Commissioners rehear, reopen or
reconsider the case based on specific grounds as outlined in Section 317 of Title 75 of the Oklahoma
Statutes.

" Prehearing confer ence” means aproceeding conducted by an AdministrativeHesring-Offieer
Law Judge or Executive Director with the partiesto identify theissues, documents, witnesses and motions
whichwill guide the AdminigrativeHearing-Offieer Law Judge or Executive Director in the conduct of the
hearing.

" Preponderance of evidence" means information or evidence which is more convincing or
believable than the information or evidence offered in oppogtion.

"Predsding official" means the Executive Director or a person gppointed by the Executive
Director to serve the Commission in the capacity of AdminidrativeHesring-Officer Law Judge, mediator
or other Alternative Dispute Resolution Program arbitrator or facilitator.

" Primafacie case" meansacase which on itsfaceis presumed to be true and will prevail until
contradicted and overcome by other evidence.

" Protective order” means a directive issued to protect a party or witness from annoyance,
embarrassment, oppression or undue burden or expense.

"Quash" meansto annul or make void.

" Relevant" meansdirectly related to the issue or issues being examined.

" Remedy" means corrective action sought by or afforded to a party.

" Representative" means the desgnated agent of record, identified in the petition for gpped or
through an entry of gppearance or other written means, acting on behaf of a party.

" Stipulation" means avoluntary admisson of fact.

" Subpoena" means an order to gppear a a certain time and place to give testimony.

" Subpoena Duces Tecum” meansan order requiring the production of books, papersand other
documents.



"Summary judgement” means a request or decision on issues where there is no dispute of
meaterid fact.

" Sustain” meansto grant arequest; to grant an apped.

" Testimony" means satements given by awitness under oath or affirmation.

"Violation" means abreach of any law or rule over which the Commisson hasjurisdiction.

455:10-1-7. Organization

@ The Oklahoma Merit Protection Commission congsts of nine members (Commissoners):  two
members appointed by the President Pro Tempore of the Senate; two members appointed by the Speaker
of the House of Representatives,; and five members gppointed by the Governor. The gppointing authority
of the Commission is the Executive Director.

(b) The Commissioners and the Executive Director may take action to carry out the duties of the
Commission and to accomplish the objectives of any program or activity within the Commisson's
juridiction and authority.

(© The address and telephone number for making requests, submissions and other communications
to the Commission is. Oklahoma Merit Protection Commisson, 310-NE28th-Street;-Satte-261201 NE
38" Terrace, Suite5, Oklahoma City, Oklahoma 73105, (405) 525-9144. The Commission’ sfax number
iS (405) 528-6245.

(d) The normd bus ness hours of the Commission are8:00 am. to 5:00 p.m., Monday through Friday,

455:10-1-10. Formsand ingructions

Other chapters in this Title contain references to forms and ingtructions that the Commission uses
and requires. Persons may contact the Commission to request blank forms and generd information about
completing and submitting them.

SUBCHAPTER 3. JURISDICTION, RIGHTS AND PROCESSES

455:10-3-1.1. Time

Timeisjuridictiond.

@ Alleged violation appeal. Unless otherwise provided for by statute or the rulesin this
chapter, an dleged violaion apped shdl befiled within 20 calendar days after the dleged violation
occurs. The Executive Director may extend thistime limit if the gppellant demongtrates that he or
she filed within 20 cdendar days after becoming aware of, or with due diligence, should have
become aware of the aleged violaion, or for other good cause shown. For information on filing
an gppeal after aforma grievance see OAC 455:10-19-46.

2 Adverse action appeal. An apped of a permanent classified employee appeding a
discharge, suspension without pay or involuntary demotion shal be filed within 20 cdendar days
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after receipt of the written notice of the action imposed, by certified mail or persond service. This
is agatutory time limit and may not be extended.

455:10-3-2. Determining jurisdiction; " file" defined

(a) Itissolely the authority of the Commissioners and Executive Director to determine whether or not
matters being appedled are subject to the jurisdiction of the Commission. No request for appeal shall be
accepted more than 12 months after the event caus ng the apped, unless otherwise prowded for by any

bemﬁﬁed— Unleesothewsedeflned |nthe rulesmthlschaoter file' meansrecapt bytheCommlsaon
(b) Thefile date of adocument is the date the Commission receives the document, not the dateit isfaxed,

mailed or postmarked. If the last day for filingisa Saturday, Sunday or legd holiday as prodlamed by the
Governor, the file date shal be extended to the end of the next business day.

455:10-3-3. Alleged violations of the Oklahoma Personnel Act or Merit Rules
Any person who believes that his or her rights under any law or rule over which the Commission
has jurisdiction have been violated may file a petition for gpped with the Commisson within thetime limits
gpecified in OAC 455:10-3-1.1(1). Pursuant to OAC 455:10-19-35, the Commission shall accept
apped's regarding alteged-viotations-efprometion promotiona issues, pay movement mechanisms or
compensationissues, disciplinei ssues(except discharge, suspens onwithout pay andinvoluntary demotion),
leave issues and the employee service rating system issues only after such issues have been filed and
addressed through theinterna agency grievance procedure. For further information on these specificissues
and the interna agency grievance procedure see OAC 455:10-19. All other issues induding illega
discrimination (Merit Rule 455:10-3-5) and whistleblower (Merit Rule 455:10-3-6) may befiled directly
with the Commission.

455:10-3-5. Discrimination
(8 No person in the state service, whether subject to the provisons of the Merit System or in unclassified
service, shal be gppointed to, demoted or dismissed from any positionin the state service, or in any way
favored, harassed or discriminated againgt with respect to employment because of paliticd or religious
opinions or affiliations, race, creed, gender, color, ancestry, nationa origin or by physical handicap solong
asthe physica handicap does not make the person unable to do the work for which employed [74:840-
2.9].
(b) No agency, department, ingtitution board or employee shdl:
(1) separate or refuse to employ any person otherwise quaified on account of age, political or
religious opinionsor effiliations, race, creed, gender, color, ancestry, nationd origin or by handicap;
(2) discriminate for the same reasons in regard to tenure, terms or conditions of employment;
(3) deny promoation or increase in compensation solely for these reasons,
(4) publish an offer of employment based on such discrimination;
(5) adopt or enforce any rule or employment policy which so discriminates as to any employee;
(6) seek such information as to any applicant or employee [this does not preclude information
sought in accordance with any other federd or State Satute];



(7) discrimi nated in the selectl on of personnel for traini ng solely on such basis [74 954]

(d) The Commlsson may usethe qui dellnes for reviewing dlscrl mi natlon complaints as used by the Equd
Employment Opportunity Commission (EEOC) and may review court decisons and federal statutes, to
include but not limited to, such statutes as the Americanswith DisabilitiesAct (ADA), Age Discrimination
in Employment Act (ADEA), Title VII of the Civil Rights Act, as amended and the Civil Rights Act of
1991.

455:10-3-6. Alleged violations of employee's freedom of expression
(a) General. For purposesof thissection agency meansany office, department, commission or ingtitution
of the state government [74:840-2.5(A)]. No officer or employee of any state agency shall prohibit or take
disciplinary action against employees of such agency, whether subject to the provisonsof the Merit System
or in unclassfied sarvice, for:
@ Disclosng public information;
2 Reporting any violation of ate or federd law, rule or policy; mismanagement; a gross
waste of public funds; an abuse of authority; or a substantid and specific danger to public hedth
or safety;
3 Reporting such information without giving prior notice to the employee's supervisor or
anyone ese in the employeeg's chain of command;
4 Discussing the operations and functions of the agency, either specificaly or generdly, with
the Governor, membersof the Legidature or others[74:840-2.5(A)]. For purposesof thissection
only, "others" means persons with authority to take corrective action on the issues discussed.
(b) Appeal rights.
@ Any employee or any former employee aggrieved pursuant to this section may file an
appeal withthe Commissionwithin 60 caendar daysof thealeged protected activity or disciplinary
action [74:840-2.5(E)]. Thisisadatutory time limit and may not be extended.
2 The gpped shdl contain, asa minimum,;
(A)  thename of the person(s) dleged to have violated this section;
(B) thedisciplinary action taken and when such disciplinary action was taken;
(C)  the public information disclosed, to whom it was disclosed, and when it was
disclosed; or,
(D)  theviodlaion of Sate or federd law, rule or policy, mismanagement, gross waste
of public funds, abuse of authority, or substantia and specific danger to public hedth or
safety reported, to whom it was reported, and when it was reported, or;
(E)  theoperationsand functionsof the agency discussed, with whom such discussions
were made, and when such discussions took place.
3 Evidence or information shal be provided which causes the Executive Director to believe
thereisacausa connection between the alleged protected activity and the disciplinary action. For
purposes of this section, causal connection means such evidence or information which showsthat
the disciplinary action was taken in relationship to the aleged protected activity.



(o) Sanctions. Section840-2.5(F) of Title 74 of the Oklahoma Statutes sets out corrective actions and
sanctions which may be taken for violation of this section.

(d) Freedom of expression posting. Each stateagency depa”tment ingtitution, board and comm|$|on
in al branches of gate government, the s
Edueatton, shdl prominently post 0 mbllsh a copy of Section 840-2. 5 of T|tle 74 of the Oklahoma
Statutes in locations where it can reasonably be expected to come to the attention of al employees
[74:840-2.5(C)].

455:10-3-12. Settlement of appeals

Settlement discussions are appropriate and encouraged & any stage of the appeal process. The
parties may elect to enter into settlement discussions on their own or through mediation. If settlement is
reached and endorsement of the Commission is requested, the agreement shall be put into writing and
sggned by dl parties or representatives. The agreement shdl be filed with the Commission and shdl be
reviewed and approved before dismissa of the gpped will be entertained. I gpproved, the Commisson
shdll retain jurisdiction to enforce the terms of the agreement over which the Commission has jurisdiction
and the agreement shal become part of the record.

SUBCHAPTER 7. INVESTIGATIONS

455:10-7-1. Preliminary investigation

@ A preliminary investigation shal be conducted upon receipt of a petition for apped to determine
through review of any content in the petition for appea and attachments: jurisdiction, issues of the gpped,
parties to the apped and whether or not there is evidence to support the dlegations.

(b) Claification of the appeal may be obtained through written questions, interviews or any other
methods determined appropriate. Failure of the appellant to appear, respond or provide requested
information shal be grounds to dismiss the gpped without further review.

(© If jurisdictiond requirements are not met or if the gppellant has not provided evidence to support
the dlegations, he-or-she the parties shal be sent a tetter-ofproposed-dismissa—action copy of the
investigetive report which shal describe why the proposed dismissd action is being recommended. Fhe
gppettert Any party may respond, in writing, and provide any additiond information within the time limits
edtablished for recaipt of such information. The time limit for response may be extended for good cause.

455:10-7-4. Investigative report

An invedtigative report of the preiminary invedigation, directed investigation or fact finding
conference shall beissued and include asummary of the gpped, issues of the gpped, findings of fact and
a recommendation for the digposition of the appeal. The report shal aso include a reference to any
persons interviewed and ary documents used in making thefindings of fact. The purpose of thereport shdl
be to assigt the Executive Director in determining whether or not a violation within the Commission's
jurisdiction may have occurred. Aninvestigative report shal not be a part of the apped record.

@ A copy of theinvestigative report shal beissued to each party and within 10 caendar days

after the issue date of the report, any party may file aresponse and include any additiona relevant




information to be consdered. The time limit for response may be extended for good cause.
2 Any party filing aresponse or providing additiona information should provide a copy to
al other parties.

SUBCHAPTER 9. HEARING PROCESS

455:10-9-1. Prehearing conference
@ Purpose. The Executive Director may schedule a prehearing conference on any apped st for
hearing. The conference providesan opportunity for the partiesto clarify, isolate and digpose of procedura
metters prior to the hearing.
(b) Party responsbility. Each party shdl be present, on time and prepared. Failure to do so may
result in dismissal of the apped or other sanctions unless good cause is shown. Prior to the prehearing
conference each party shdl filewith the Commission and provideto each other party andthe Adminigtrative
Heering-Officer Law Judge a copy of:
Q) abrief satement of hisor her respective case, toincludealist of stipulations and requested
remedy;
2 aligt of any witnesseswho have direct knowledge of the facts surrounding theissues of the
apped and who are expected to be cdled at the hearing. The ligt shal include a brief statement
of the testimony each witness will offer. The list may be amended, with the approva of the
Adminidrative Heering-Sffteer Law Judge, before the hearing date;
3 alig of any documents and exhibits and the origind or acopy of each document or exhibit
to be offered into evidence a the hearing. The list may be amended, with the approvd of the
Adminigrative Hearing-Sffteer Law Judge, before the hearing date;
4 a lig of any witnesses for whom a subpoena is required. The list shdl include each
witnesss name, address and a brief statement of the testimony to be offered by each witness.
Subpoenas shdl not be issued by the Commission without this information. The lis may be
amended, with the gpprovd of the Adminidrative Heertng-Offieer Law Judge, up to 10 caendar
days before the hearing date; and
) any requirements or requestsfor discovery. Discovery shal be requested and completed
in accordance with OAC 455:10-13-1.
(© Representation. Each party to the apped may have arepresentative to speak and act on hisor
her behdf.
(d) AdminigtrativeHeartngOffieer L awJudgeresponsbility. The AdminidrativeHesrngOtieer
Law Judge dhdl:
(@D} condder, facilitate and rule on settlement;
()] consider any matterswhich will aid in the fair and prompt resolution and disposition of the
apped;
3 hear and rule on pending requests or motions,
4 rule on whether or not witnesses have knowledge of the facts at issue;
) rule on whether or not documents and exhibits are relevant;
(6) rule on whether or not discovery requests and other motions and requests are relevant;



) gtrike or deny witnesses, documents, exhibits, discovery requests and other requests or
moations which are cumulative, not relevant or not materia; used asameans of harassment; unduly
burdensome or not timdly filed.
(e Conference. The conference shdl beinforma, structured by the Adminigtrative Heertng-Officer
Law Judge and not open to the public. The Adminidrative Heerihg-Sffteer Law Judge shdl record the
conference by audio tape recording.
@ Notice. Each party shdl benotified of the date, time and location at least 7 calendar days
prior to the scheduled conference.
2 Location. The conference shall be conducted at the Commission offices or any other
location determined appropriate.
3 Witnesses. Witnesses shdl not appear or present evidence at the conference.
4 Continuance. A request for continuance shal befiled in accordance with OAC 455:10-
3-17 normdly no lessthan’5 3 cdendar days prior to the scheduled conference. A lesser period
of time may be permitted for good cause shown. The AdminidrativeHesrngOffteer Law Judge,
or in his or her absence, the Executive Director, shal rule on the request and in no case shdl a
combination of continuances of the prehearing conference exceed a total of 30 caendar days
except for good cause shown.
® Concluson. The Adminigtrative Heering-Officer Law Judge shdl end the conference when
preparation for the hearing is complete, unless sooner terminated asaresult of settlement or for other just
cause.

455:10-9-2. Hearing
@ Purpose. The hearing provides each party the opportunity to present witnesses and evidence in
support of his or her respective case for decison by an Administrative Heering-Offieer Law Judge.
Hearings shdl be conducted in accordance with the Oklahoma Personnd Act, the Administrative
Procedures Act and the rulesin this chapter.
(b) Party responsbility. Each party shdl be present, on time and prepared. Failure to do so may
result in dismissal of the gpped or other sanctions unless good cause is shown.
(© Representation. Each party to the gpped may have arepresentative to speak and act on hisor
her behdf.
(d) AdminigtrativeHeartrgrOffteer L awJudger esponsbility. TheAdminidrativeHeartngOttieer
Law Judge shdl rule on questions of admissibility of evidence, competency of witnesses and any other
matters or questions of law.
(e Process. Thehearing shdl beformal, sructured by the AdminisrativeHeertng-Offieer Law Judge
and open to the public. Parts of a hearing may be ordered closed when evidence of aconfidentiad nature
isto beintroduced or where to do so would bein the best interests of a party, witness, the public or other
affected persons. The Adminigtrative Hearing-Offteer Law Judge shdl record the hearing by audio tape
recording and such recording shal congtitute the transcript of the hearing.

(@D} Notice. Each party shdl benotified of the date, time and location at least 7 calendar days

prior to the scheduled hearing.

2 Location. The hearing shdl be held a& the Commisson offices or any other location



()

determined appropriate. At the prehearing conference any party may request the hearing be
changed to amore convenient location. The Administrative Heering-Offieer Law Judge shdl rule
ontherequest and may change thelocation when to do so isin the best interests of the Commission
and parties. The Adminigrative Heertng-Offieer Law Judge shall be compensated for travel, per
diemand other associated cogts by the gppointing authority if the location is changed at hisor her
request.
3 Witnesses. Each party may call witnesseswho havebeen goproved by the Adminigtrative
Hea=rﬁq9Fﬂeer aw Judge to offer testimony and evidence. The Adminidtrative Heerthg-Offteer
aw Judge shdl administer an oath or affirmation to the witness and may question the witness at
any stage of the hearing.
4 Continuance. A request for continuance shdl befiled in accordancewith OAC 455:10-
3-17 normally no lessthan 5 3 cadendar days prior to the scheduled hearing. A lesser period of
time may be permitted for good cause shown. The Adminidrative Heering-Offieer Law Judge, or
in his or her absence, the Executive Director, shall rule on the request and in no case shal a
combination of continuances of the hearing exceed atota of 30 cdendar days except for good
cause shown.
Burden of proof. Thefollowing burdens of proof shdl aso apply to appeds heard through the
Alternative Dispute Resolution Program as well as the hearing process.
Q) Adver seaction appeal. Theburden of proof shdl be upon the gppointing authority who
must prove his or her case by a preponderance of the evidence.
(A)  Uponafinding tha just cause existed for the adverse action and the discipline
imposed was jug, a presiding officid shdl affirm the decison of the gppointing authority.
(B) Upon a finding that just cause did not exist for the adverse action, a presiding
officid may order the reingtatement of the employee, with or without back pay and other
benefits. A presding officid may aso order that documentation of the adverse action be
expunged from any and al of the employee's personnel records.
(©)  Uponafinding that just cause existed for the adverse action, but did not justify the
severity of the disciplineimposed, apresiding officia may order reduction of thediscipline
or other corrective action. A presding officid shdl, asaminimum, consder thefollowing
circumstancesin ordering the reduction of discipline: the seriousness of the conduct as it
relates to the employee's duties and responsibilities; the condstency of action taken with
respect to smilar conduct by other employees of the agency; the previous employment
and disciplinary records of the employee; and mitigating circumstances.
(D) A presiding official who orders reinstatement with back pay and other benefits
under (B) or (C) above, may consider the deduction of any income the employee may
have received for the period of time the employee was not performing his or her
duties.
()] Alleged violation appeal. The burden of proof shdl be upon the gppellant who must
prove his or her case by a preponderance of the evidence. Upon afinding that a violation within
the Commission'sjurisdiction did occur, a presding officid may order the appointing authority to
take the necessary corrective action or report the findings to any other appropriate authoritiesfor
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further action. Correctiveaction shal belimited toissuessubmitted for decision, shall be consstent
with gpplicable statutes and rulesand shdl belimited to action which makesthe person harmed by
the violation whole asif the violation had not occurred.
3 Payroll claim protest. Inpayroll clam protestsof overpayment, the burden of proof shall
be upon the gppointing authority who must prove his or her case by a preponderance of the
evidence. In payroll clam protests of underpayment, the burden of proof shdl be upon the
gopelant who must prove his or her case by a preponderance of the evidence. The presiding
officia may determine the amounts paid or not paid in error; determine dates of overpayments or
underpayments; determine options available for repayment; affirm the protest of the appdlant;
affirm the decision of the appointing authority and order corrective action.
(9 Order of procedure. The party with the burden of proof shdl present hisor her casefirst and the
opposing party may respond. A presiding officid shdl have the authority to ater the order of procedure.
Thisorder of procedure a so gppliesto appeal s heard through the Alternative Dispute Resolution Program.
(h) Summary judgment. The Adminigrative Law Judgemay decide appeal sbased on summary judgment
whenthereisno digpute asto either material fact or inferencesto be drawn from undisputed facts, or if only
guedtion of law isinvolved.

455:10-9-3. Affidavits

@ This section shdl nat limit the authority of the Commission to compel any witness to gppear and
offer testimony. Uponwritten request and approval by the Administrative Heering-Offieer Law Judge an
afidavit may be used when awitness or party isunableto attend or testify because of age, illness, infirmity,
imprisonment or other good reason.

(b) This section shdl aso goply to the taking of affidavits through the Alternative Dispute Resolution
Program procedures.

455:10-9-4. Closing therecord

The record shall be closed when each party has had an opportunity to be heard and present
evidence. If thefina decison isbased on summary judgment or if the Adminidrative Heering-Offteer Law
Judge requires the parties to submit briefs or additional information, the record shal be closed on the date
established for the receipt of submissions. Oncetherecordisclosed, no additional evidence or arguments
ghdl be consdered. Thissection shal also apply to the closing of arecord through the Alternative Dispute
Resolution Program procedures.

455:10-9-5. Decisions
The AdminigrativeHesring-Officer Law Judge shdl fileafind decison with the Commissonwithin
10 cadendar days after therecord isclosed. Thefina decision shdl includefindings of fact and conclusions
of law, written in clear and concise language.
@ The Executive Director shdl issue the final decision to each party, by persona service or
certified mail, within 5 calendar days after receipt.
2 The decison of the AdminigrativeHeering-Offteer Law Judge shdl befind and condusive
except as provided in the Administrative Procedures Act and OAC 455:10-3-20.
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SUBCHAPTER 11. DISCIPLINE

455:10-11-2. Purpose

The rulesin this subchapter provide sandards and guiddines for gpplying prompt, equitable and
aitable discipline. These rules pertain to probationary and loermanent cIfled employe&s unless
otherwise specified by IaN or the rules in this subchapter. i ‘

455:10-11-9. Statistics
(8 The gppointing authority shal maintain gatigtica information about the number and nature of forma
disciplinary actions.
(b) The gppointing authority shdl provide to the Commisson, on afiscd year bass, a discipline report
containing the following informetion:

(2) the number of forma disciplinary actions taken, by type of discipling;

(2) the pay band, sex and race of each employee receiving formad discipline.
(c) Thedisciplinereport for the previousfiscd year shdl befiled with the Commission no later than August
1 of each year.
(d) Appomtl ng authorities w

disciplinary adl ons occurred dun ng the rdevant time period.

SUBCHAPTER 17. ALTERNATIVE DISPUTE RESOLUTION

455:10-17-1. Purpose, use and scope of Alternative Dispute Resolution Program

(& General. The Oklahoma Merit Protection Commission shall establish and maintain a
mandatory Alternative Dispute Resolution Program and shall adopt and promulgate such rulesas
may be necessary for the implementation and management of the program {74:841+313€A)

[74:840-6.1(A)] .

(b) Purpose. A purpose of the Alter native Dispute Resolution Programisto provide an economical

means and access to effective alternative dispute resolution services to all state agencies and

employees F4:-84+13€E(B)T [74:840-6.1(B)] . Alternative Dispute Resolution (ADR) gives dae
agencies, employees and gpplicants for state employment an dternate means to resolve gppedls, disputes
and conflicts. ADR affordsthe partiesto an gpped the same equity and impartidity asthe hearing process
while offering faster, less costly and more flexible ways to resolve disputes. ADR is designed for lay-

people (people who are not attorneys) to use.

(o) Use. The Oklahoma Merit Protection Commission may require employees and agencies to
utilize the Alternative Dispute Resolution Program to resolve disputes brought before the
Commission pursuant to Sections841-13 840-6.5 and 84115 840-6.6 of Title 74 of the Oklahoma
Statutes {74:84+13€(€) [74:840-6.1(C)]. The Executive Director shdl determine if ADR is
appropriate to resolve any apped. 1n making the decision to use ADR, the types of issuesto be decided,
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applicable laws and rules, time factors, the efficient and timely resolution of the gppedl, Commission
resources and costs and party interests shall be considered.
(d) Processes. The negotiation conference shall be considered an appropriate procedure to seek the
resolution of any apped. Theresfter, ADR shdll:
(1) not automaticaly be conddered for an adverse action gpped from a permanent classfied
employee of discharge, suspenson without pay of 4 caendar days or more or involuntary
demotion. After If settlement is not reached a the negotiation conference, such gppeds shdl be
set for prehearing conference and hearing before an Adminigrative Law Judge. This shal not
preclude the employee or the agency from requesting the gpped be resolved through further ADR.
(2) not automatically be consdered for an aleged violation gpped in which a determination has
been made that a violation of Title 74 O.S,, Section 841+ 840-2.5, commonly known as the
"Whistleblower statute”, may have occurred. After If settlement is not reached at the negotiation
conference, such appeds shdl be st for prehearing conference and hearing before an
Adminidrative Law Judge. Thisshall not precludeaparty to the gpped from requesting the apped
be resolved through further ADR.
(3) be considered appropriate to resolve an adverse action apped from a permanent classified
employee of suspension without pay of 3 cdendar days of less.
(4) be considered gppropriate to resolve a payroll claim protest.
(5) be congdered gppropriate to resolve dl other alleged violation gppeds in which a
determination has been made aviolation within the Commission's jurisdiction may have occurred.
(e) Party request. Any party to an agpped may request the apped be resolved through ADR and may
aso request aparticular procedure be used. The decision asto the resolution method and which particular
procedure shdl be used rests with the Executive Director.

455:10-17-2. Alternative Dispute Resolution advantages
There are many advantagesto ADR. The advantages generdly recognized are the economics of
time and money; the expertise of aneutra thireHparty facilitator; confidentidity; the opportunity for a"day
in court"; the direct involvement of the parties involved and the preservation of working relationships.
(1) Time and money. The advantage of saving time and money is the mos dluring. For
example, resolving within weeks differences arising out of ordinary employment transactions, as
opposed to months of legd litigation, obvioudy produces savings. Legd costs arereduced. The
time necessary for an employee or agency to continually monitor the problem iseliminated and the
aggravation flowing from unresolved problemsis iminated.
(2) Fhirdparty-facititator Facilitator. The expertise of a neutrd thireH-party facilitator is an
advantage that cannot be ignored. A facilitator has hands-on experience on the issues in dispute
and has been trained by the Commission. The facilitator can get to and address the issues in
dispute without lega perspectives.
(3) Confidentiality. The advantage of a confidentia procedure is often overlooked. Problems
of adverse publicity and the eement of embarrassment over the dispute can be avoided.
(4) Day in court. ADR affordsthe parties an opportunity to tell their Sde of the dispute. The
parties have thair "day in court" which dlows their anger and emotions to subside and the hedling
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process to begin.

(5) Direct involvement. ADR dlows agency supervisors and managers to become involved
more quickly in settling disputes.  Often the dispute is between employees, supervisors and
managers who have an ongoing working relationship. The preservation of this relationship is
beneficid to everyone and an early resolution of the disputeis highly desirable.

455:10-17-3. Negotiation conference
(& General. The negotiation conference provides an opportunity for the parties to present and discuss
Settlement with each other and a neutrd thirek-party Alternative Dispute Resolution Program (ADRP)
facilitator in order to resolve the issues of an appeal. The parties may discuss, negotiate and settle any
differences or issues in reaching a resolution of the gppeal. The Executive Director may schedule a
negotiation conference;
(1) on an dleged violation gpped, after a determination has been made a violation within the
Commisson'sjurisdiction may have occurred;
(2) onapayroll claim protest, after aproperly filed protest has been presented to the Commission;
or
(3) onan adverseaction gpped, after adetermination has been madethe gpped istimely filed and
the Commission hasjurisdiction.
(b) Party responsibility. Each party shdl be present and ontime. Failureto do so may resultindismissa
of the appeal or other sanctions unless good causeis shown. Each party is expected to negotiate in good
fath, without time congraints, and put forth his or her best efforts with the intention to settle, if possible.
Even if the parties do not reach a complete settlement, they may reach agreement on various issues.
(1) Each party to the apped shal speak for himsdf or hersdlf.
(2) The appointing authority may name a spokesperson to speak and act on behalf of the agency.
The spokesperson shal have knowledge of the incidents surrounding the gpped and shal have
settlement authority. The gppointing authority shal not name a legd representative to act in this
capacity unless the legal representative has knowledge of the incidents surrounding the apped.
(c) Party submissions. At the conference each party shdl provide to the ADRP facilitator a copy of a
proposed settlement offer.
(d) Representation. Each party to the apped may have a representative accompany him or her to the
conferenceto act in an advisory role only. A representative shal not be dlowed to interrogate or question
any party and shdl not otherwise have or take an active role in the conference.
(e) Facilitator. The ADRP facilitator shdl:
(1) take an active role in the conference to aid the parties in the discussion of settlement and
resolution of the gpped;
(2) havetheflexibility to adapt the conference to the Stuation at hand;
(3) havethe authority to require any party to produce documents for review at the conference if
to do sowill aidin thediscussion of settlement and resolution of the gppeal. Documents produced
and reviewed at the conference shdl not become part of the appedl record at that time; and
(4) terminate the conference because of the disruptive behavior or conduct of a party or
representative and may order sanctions if gppropriate.
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(5) not be assigned to preside over any further ADR procedures on the same matter.
(f) Conference. The conference shdl be informal, structured by the ADRP facilitator, and not open to
the public. The conference shdl be a confidentid procedure and shdl not be filmed or taped.
(1) Notice. Atleast 7 cdendar days before the scheduled conference, the Commission shall
notify the parties of the date, time and location of the conference.
(2) Location. The conference shall be held a the Commission office or any other location
determined appropriate.
(3) Witnesses. Witnesses shdl not appear or give tesimony at the conference.
(4) Caucus. The ADRP facilitator may cdl a caucus at any stage of the conference.
(5) Continuance. A reques for continuance shal normaly be filed in writing no less than 3
calendar days before the schedul ed negotiation conference dateaccordance with OCA 455:10-3-
17. A less period of time may be permitted for good cause shown.
(A) TheExecutive Director shdl rule on the request and shdl grant arequest only inthose
instances where extraordinary circumstances exist and good cause has been shown.
(B) A continuance shall be granted to adate certain and in no case shal acombination of
continuances of the negotiation conference exceed atotal of 30 calendar days except for
good cause shown.
(9) Agreement. If agreement between the partiesisreached, it shal be reduced to writing and signed by
each party and the ADRP facilitator. The agreement shal be reviewed and approved by the Eommitssion
Executive Director before dismissa of the apped shdl be entertained. If gpproved, the Commission shall
retain jurisdiction to enforce the terms of the agreement over which the Commission hasjurisdiction. The
agreement shall become part of the apped record.
(h) Conclusion. The ADRPfacilitator shall end the negotiation conference when an agreement isreached
and reduced towriting. If an agreement isnot reached, the ADRP facilitator shal end the conference when
he or she determines settlement is not possible, unless sooner terminated for just cause. |f agreement isnot
reached:
(1) an adverse action apped of a discharge, involuntary demotion or suspension without pay of
4 cdendar days or more, shdl continue on for a prehearing conference and hearing.
(2) an dleged violation apped, payroll clam protest or adverse action gpped of a suspension
without pay of 3 calendar days or less shall continue on for a preparation conference and further
ADRP procedures.

455:10-17-4. Preparation conference

(a) General. The Executive Director may schedule a preparation conference on any apped set for
Alternative Dispute Resolution. The preparation conference provides an opportunity for the parties to
discuss and present their respective cases with each other and anettra-thiretparty an Alternative Dispute
Resolution Program (ADRRP) facilitator in order to clarify, isolate and dispose of procedura issues before
any further ADRP procedure. The Executive Director may schedule a preparation conference after a
negotiation conference and before any other ADR procedure is used.

(b) Party responsibility. Each party shdl be present, on time and prepared. Failure to do so may result
in dismissa of the apped or other sanctions unless good cause is shown. Prior to the preparation
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conference each party shdl file the origind with the Commission and provide to the ADRP facilitator and
each other party a copy of:
(1) abrief gatement of his or her respective case, to include alist of what he or she will agreeto
and the remedy he or she is seeking;
(2) aligt of witnesses who have direct knowledge of the facts surrounding the issues in dipute.
The ligt shal include a brief statement of the testimony each witness has to offer;
(3) aligt of those witnesses and the address for each witness for whom a subpoena is required;
(4) aligt of documents associated with the issues in dispute. The origina or a copy of each
document shall be attached to the list; and
(5) any requirements for discovery.
(c) Representation. Each party to the gpped may have a representative accompany him or her to the
conference to speak and act on his or her behalf.
(d) Facilitator. The ADRP facilitator shal:
(1) takean activerolein the conference and maintain neutraity and impartidity at dl time;
(2) havetheflexibility to adapt the conference to the Situation at hand;
(3) congder any matters which will ad in the fair and prompt resolution and disposition of the
gpped, induding settlement;
(4) rule on whether witnesses have direct knowledge of the issuesin dispute;
(5) rule on whether documents are directly related to the issuesin dispute;
(6) rule on whether discovery requests or other requests or motions are relevant;
(7) drike or deny witnesses, documents, discovery requests or any other requests or motions if
they are:
(A) cumulétive, not relevant or not materid,;
(B) used as ameans of harassment;
(©) unduly burdensome; and
(D) not timely filed.
(8) terminate the conference for the disruptive behavior or conduct of a party or representative;
and
(9) prepare a preparation conference order which shall record the actions taken and any
agreementsreached. The preparation conference order shdl control the subsequent course of any
further ADRP procedure.
(e) Conference. The preparation conference shdl be informal, sructured by the ADRP facilitator and
not open to the public. The ADRP facilitator shdl record the conference by audio tape recording.
(1) Notice. At least 7 caendar days before the scheduled conference, the Commission shall
notify the parties of the date, time and location of the conference.
(2) Location. The conference shdl be conducted at the Commission office or any other location
determined appropriate.
(3) Witnesses. Witnesses shdl not appear or give tesimony at the conference.
(4) Continuance. A request for continuance shal normaly be filed in writing no less than 3
cdendar days before the scheduled conference date accordance with OAC 455:10-3-17. A

lesser period of time may be permitted for good cause shown.
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(A) The ADRP Facilitator shal rule on the request and shdl grant arequest only inthose
instances where extraordinary circumstances exist and good cause has been shown.
(B) A continuance shdl be granted to adate certain and in no case shall acombination of
continuances of the preparation conference exceed atota of 30 calendar days except for
good cause shown.
(f) Conclusion.

(1) The ADRRP facilitator shdl end the preparation conference when preparation procedures are

completed, unless sooner terminated for other just cause.

(2) The ADRP facilitator may provide the Executive Director any other relevant information to

assg in the disposition of the case.

455:10-17-5. Summary conference
(&) General. Thesummary conference provides an opportunity for each party to present ord argument
(explanation) and offers of proof (documentation), in alimited amount of time, of hisor her respective case
for decison by anedtra-thtreHparty an Alternative Dispute Resolution Program (ADRP) facilitator or a
pand of nedtra-thirehparty ADRP facilitators. Proof is presented, but no forma rules of evidence apply.
The Executive Director may schedule asummary conference after a preparation conference.
(b) Party responshbility. Each party shdl be present, on time and prepared. Failure to do so may result
in dismissa of the gpped or other sanctions unless good cause is shown.
() Representation. Each party to the appeal may have a representative accompany him or her to the
conference to speak and act on hisor her behalf.
(d) Facilitator. The Executive Director may assgn asinglenedtratthireHparty ADRP facilitator or apand
of three redtrat-third-party ADRP facilitators. If the Executive Director assigns a pand, he or she shdl
name achair ADRPfacilitator who shal beresponsiblefor adminidtrative matters. The ADRPfacilitator(s)
gl
(1) take an active role in the conference to determine the facts and maintain neutradity and
impartidity a dl times
(2) havetheflexibility to adapt the conference to the Situation at hand;
(3) congder any maiters which will ad in the fair and prompt resolution and dispostion of the
gpped, including settlement;
(4) provide each party an opportunity to explain and present documents in support of hisor her
respective case;
(5) rule on the rdevancy of evidence, and
(6) terminae the conference because of the disruptive behavior or conduct of a party or
representative.
(e) Conference. The conference shdl beinformd, structured by the ADRPfacilitator(s) and opento the
public. The conference shal be recorded by audio tape recording.
(1) Notice. At least 7 caendar days before the scheduled conference, the Commission shal
notify the parties of the date, time and location of the conference.
(2) Location. The conference shdl be conducted at the Commission office or any other location
determined appropriate.
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(3) Witnesses. Witnesses shdl not appear or give testimony at the conference.
(4) Time. Each party shdl be limited to no more than 2 hours for the presentation of his or her
case.
(5) Record of documents. The ADRP facilitator(s) shal maintain a record of documents to
reflect al documents submitted at the conference as offers of proof (documentation).
(6) Continuance. A request for continuance shal normaly be filed in writing no less than 3
calendar daysbeforethe scheduled summary conference datein accordance with OA C 455:10-3-
17. A lesser period of time may be permitted for good cause shown.
(A) The ADRP fadilitator(s), or in hisor her absence, the Executive Director, shdl rule
on the request and shal grant a request only in those instances where extraordinary
circumstances exist and good cause has been shown.
(B) A continuance shdl be granted to a date certain and in no case shall acombination of
continuances of the summary conference exceed a total of 30 calendar days except for
good cause shown.
(7) Closing. The ADRP facilitator(s) shdl close the conference after each party has presented
his or her case, unless sooner terminated for other just cause.
() Proposedorder. The ADRP facilitator(s) shdl file a proposed order with the Commission within 10
cdendar days after the conference is closed. The proposed order shal include findings of fact and
conclusions of law. Findings of fact shal be written in clear and concise language.
(1) The Executive Director shdl issue the proposed order to the parties within 5 caendar days
after the proposed order isfiled.
(2) Within 10 caendar days after the issue date of the proposed order, any party may file a
response and include any additiond relevant information for consderation by the ADRP
fadlitator(s). Thetime limit may be extended for good cause.
(3) Any party filing aresponse or providing additiond relevant information should provide a copy
to al other parties.
(9) Final order. The ADRP facilitator(s) shal review the avalable rdevant evidence, including but not
limited to, the petition for apped, ora arguments (explanations), offers of proof (documentation), the
proposed order, any responses and additiond relevant information filed in responseto the proposed order,
and applicable laws and rules.
(1) Within 10 calendar days after thetimelimit for recel pt of responsesto the proposed order, the
ADRRP facilitator(s) shdl file a fina order with the Commisson. The fina order shdl include
findings of fact and conclusons of law. Findings of fact shal be written in clear and concise
language.
(2) The Executive Director shdl issue thefind order to the partieswithin 5 calendar days after the
find order isfiled.
(3) The find order shdl be find and conclusve except as provided in the Adminidrative
Procedures Act and this Chapter.

455:10-17-6. Binding Arbitration conference
(8 General. The binding arbitration conference provides an opportunity for each party to present
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witnesses and evidence in support of his or her respective case for decison by aedtra-thiret-party an
Alterndtive Dispute Resolution Program (ADRP) fecilitator or a pand of redtra-thire-parties ADRP
facilitators. Proof ispresented but no forma rulesof evidence gpply. The Executive Director may schedule
abinding arbitration conference after a preparation conference.
(b) Party responshbility. Each party shall be present, on time and prepared. Failure to do so may result
in dismissa of the gpped or other sanctions unless good cause is shown.
(c) Representation. Each party to the gpped may have a representative accompany him or her to the
conference to speak and act on his or her behalf.
(d) Facilitator. The Executive Director may assign asnglenetitratthiretparty ADRPfacilitator or apand
of three redtrat-thire-party ADRP facilitators. If the Executive Director assigns a pand, he or she shdl
name achair ADRPfacilitator who shal beresponsiblefor adminigtrative matters. The ADRPfacilitator(s)
gl
(1) take an active role in the conference to determine the facts and maintain neutrdity and
impartidity & dl times
(2) havetheflexibility to adapt the conference to the Situation at hand;
(3) congder any matters which will ad in the fair and prompt resolution and disposition of the
gpped, induding settlement;
(4) provide each party an opportunity to present his or her case;
(5) rule on whether witnesses, documents, requests or motions are relevant; and
(6) terminate the conference because of the disruptive behavior or conduct of a party or
representative.
(e) Conference. The conference shal beinforma, structured by the ADRP facilitator(s) and open to the
public. The conference shdl be recorded by audio tape recording.
(1) Notice. At least 7 caendar days before the scheduled conference, the Commission shal
notify the parties of the date, time and location of the conference.
(2) Location. The conference shall be held a the Commission office or any other location
determined appropriate.
(3) Witnesses. Witnesses shall not be present during the conference except when giving
tesimony. The ADRP facilitator(s) shdl put the witness under oath or affirmation and may ask
questions of the witness at any point.
(4) Record of documents. The ADRP facilitator(s) shal maintain a record of documents to
reflect al documents submitted &t the conference as exhibits.
(5) Record of witnesses. The ADRP facilitator(s) shdl maintain arecord of witnessesto reflect
al witnesses cdlled and giving testimony &t the conference.
(6) Continuance. A request for continuance shal normdly be filed in writing no less than 5
caendar days before the scheduled binding arbitration conference date in accordance with OAC
455:10-3-17. A lesser period of time may be permitted for good cauise shown.
(A) The ADRP fadilitator(s),_or in his or her absence, the Executive Director, shdl rule
on the request and shal grant a request only in those instances where extraordinary
circumstances exist and good cause has been shown.
(B) A continuance shdl be granted to adate certain and in no case shall acombination of
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continuances of the binding arbitration conference exceed a total of 30 calendar days
except for good cause shown.
(7) Closing. The ADRP facilitator(s) shdl close the conference after each party has presented
his or her case, unless sooner terminated for other just cause.
(f) Proposedorder. The ADRP facilitator(s) shdl file a proposed order with the Commission within 10
cdendar days after the conference is closed. The proposed order shal include findings of fact and
conclusions of law. Findings of fact shal be written in clear and concise language.
(1) The Executive Director shdl issue the proposed order to the parties within 5 caendar days
after the proposed order isfiled.
(2) Within 10 caendar days after the issue date of the proposed order, any party may file a
response and include any additiond rdevant information for condderation by the facilitator. The
time limit may be extended for good cause.
(3) Any party filing aresponse or providing additiond relevant information should provide a copy
to al other parties.
(9) Final order. The ADRP fadilitator(s) shal review the avalable rdevant evidence, including but not
limited to, the petition for appedl, evidence submitted at the conference, the proposed order, any responses
and additiond relevant informationfiled in response to the proposed order, and applicablelavsand rules.
(2) Within 10 cdendar days after thetimelimit for receipt of responsesto the proposed order, the
ADRRP facilitator(s) shdl file a fina order with the Commission. The fina order shdl include
findings of fact and conclusions of law. Findings of fact shdl be written in clear and concise
language.
(2) The Executive Director shdl issuethefind order to the partieswithin 5 caendar days after the
find order isfiled.
(3) The find order shdl be find and conclusve except as provided in the Adminidrative
Procedures Act and this Chapter.

455:10-17-7. Non-binding arbitration conference
(& General. Thenon-binding arbitration conference provides an opportunity for each party to present
witnesses and evidence in support of his or her respective case for decison by atedtra-thiretparty an
Alterndtive Dispute Resolution Program (ADRP) facilitator or a panel of nedtra-thire-party ADRP
facilitators. Proof ispresented but no formal rulesof evidence gpply. The Executive Director may schedule
anon-binding arbitration conference after a preparation conference.
(b) Party responsibility. Each party shdl be present, on time and prepared. Failureto do so may result
in dismissa of the gpped or other sanctions unless good cause is shown.
(1) Each party to the appea shal speak for himsdf or hersdlf.
(2) The gppointing authority may name aspokesperson to speak and act on behalf of the agency.
The spokesperson shdl have direct knowledge of or involvement in the incidents surrounding the
appedl. The gppointing authority shal not name alegd representativeto act in this capacity unless
the legd representative has direct knowledge of or involvement in the incidents surrounding the
3ppedl.
() Representation. Each party to the gpped may have a representative accompany him or her to the
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conferenceto act in an advisory roleonly. A representative shal not be dlowed to interrogate or question
any party or witness and shal not otherwise have or take an active role in the conference.

(d) Facilitator. The Executive Director may assgn asinglenedtrat-thireHparty ADRP facilitator or apand
of three redtrat-thire-party ADRP facilitators. If the Executive Director assigns a pand, he or she shdl
name achair ADRPfacilitator who shal beresponsiblefor adminigtrative matters. The ADRPfacilitator(s)

dl:

(1) take an active role in the conference to determine the facts and maintain neutraity and
impartidity & dl times

(2) havetheflexibility to adapt the conference to the Situation at hand;

(3) congder any matters which will ad in the fair and prompt resolution and disposition of the
gpped, induding settlement;

(4) provide each party an opportunity to present his or her case;

(5) rule on whether witnesses, documents, requests or motions are relevant; and

(6) terminate the conference because of the disruptive behavior or conduct of a party or
representative.

(e) Conference. The conference shal beinforma, structured by the ADRP facilitator(s) and open to the
public. The conference shadl be recorded by audio tape recording. Court reporters shal not normaly be
appropriate to record the conference.

(1) Notice. At least 7 caendar days before the scheduled conference, the Commission shal
notify the parties of the date, time and location of the conference.
(2) Location. The conference shall be held a the Commission office or any other location
determined appropriate.
(3) Witnesses. Witnesses shdl not be present during the conference except when giving
tetimony. The ADRP facilitator(s) shal put the witness under oath or affirmation and may ask
questions of the witness at any point.
(4) Record of documents. The ADRP facilitator(s) shal maintain a record of documents to
reflect all documents submitted &t the conference as exhibits.
(5) Record of witnesses. The ADRP facilitator(s) shal maintain arecord of witnessesto reflect
al witnesses and giving testimony at the conference.
(6) Continuance. A request for continuance shal normaly be filed in writing no less than 3
calendar days before the scheduled non-binding arbitration conference date in accordance with
OAC 455:10-3-17. A lesser period of time may be permitted for good cause shown.
(A) The ADRP fadilitator(s), or in hisor her absence, the Executive Director, shdl rule
on a request and shdl grant a request only in those instances where extraordinary
circumstances exist and good cause has been shown.
(B) A continuance shal be granted to adate certain and in no case shall acombination of
continuances exceed atota of 30 caendar days except for good cause shown.
(7) Closing. The ADRP facilitator(s) shall close the conference after each party has presented
his or her case, unless sooner terminated for other just cause.

(f) Proposedorder. The ADRP facilitator(s) shal file a proposed order with the Commission within 10
caendar days after the conference is closed. The proposed order shdl include findings of fact and
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conclusions of law. Findings of fact shal be written in clear and concise language.
(1) The Executive Director shal issue the proposed order to the parties within 5 calendar days
after the proposed order isfiled.
(2) Within 10 caendar days after the issue date of the proposed order, any party may file a
response and include any additiond rdevant information for condderation by the ADRP
fadlitator(s). Thetime limit may be extended for good cause.
(3) Any party filing aresponse or providing additiond relevant information should provide a copy
to al other parties.
(9 Final order. The ADRP fadilitator(s) shal review the avalable rdlevant evidence, including but not
limited to, the petition for appedl, evidence submitted at the conference, the proposed order, any responses
and additiond relevant informationfiled in response to the proposed order, and applicable lavsand rules.
(1) Within 10 calendar days after thetimelimit for the receipt of responsesto the proposed order,
the ADRP fadilitator(s) shdl file afind order with the Commisson. The find order shdl include
findings of fact and conclusions of law. Findings of fact shdl be written in clear and concise
language.
(2) The Executive Director shdl issue the fina order to the parties within 5 calendar day's after
the find order isfiled.
(3) Thefina order shadl become fina, conclusive and enforceable unless a rgection isfiled in
accordance with OAC 455:10-17-7(h) below.
(h) Reection of final order. Within 10 caendar days after the issue date of the final order, any party
may filearequest for reg ection and request the matter be heard through ahearing. Therequest for rgjection
shdl include an affidavit of serviceto dl other parties.
(1) Within 7 cdendar days after receiving a timely filed request for rgection, the Executive
Director shal schedule the matter for a prehearing conference and hearing.
(2) If after the hearing, the find decison to sustain or deny the gpped is the same as the find
decison in the non-binding arbitration conference, or if the filing party fals to advance or gainin
the decison, the party filing the request for rgection shdl bear the costs of the hearing.
(i) Costs. For purposes of this section, costs of the hearing shdl include costs to the Commission, costs
of witnesses appearing at the hearing and reasonable attorney fees and costs. Reasonable costs and
attorney fees shall be determined according to OAC 455:10-15-3 and OAC 455:10-15-4.
(1) Within 10 cdendar days after the final decison isissued, arequest for award of attorney fees
and costs associated with the hearing may be filed for decision by the Adminidtrative Law Judge.
The request shall be filed according to OAC 455:10-15-5.
(2) Within 10 caendar days after receipt of arequest, the Adminidrative Law Judge shdl filean
addendum decision in accordance with OAC 455:10-15-6.
(3) Theamount of award determined by the Adminidtrative Law Judge shdl befina and conclusive
except as provided in the Adminigtrative Procedures Act and this Chapter.

455:10-17-8. Yetuntary-medtation Oklahoma State Shared M ediation Program (OSSM P)
(8 General. The Oklahoma State Shared Mediation Program (OSSMP) isa project of the Commission
to provide mediation as an dternative means to resolve disputes in the state workplace. The purpose of
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the OSSM Pisto resolve disputes at the earliest possibletimeto increase the quality of communication with
the workforce, to maintain a productive work environment and to reduce the cogts and time involved with
forma processes. The Commission will establish guiddines for use of the OSSMP. Vemﬁtavﬁedr&ren
The OSSM P provides an opportunity for agenciesand empl oye& to voluntari Iy settl e appeds griev

and other empl oyment di sputes and conflicts. A 0 i

It is not necessary for a petltlon for apped or mternd agency grievance to be filed before requesting or

usng vetdrtary-medtation the OSSM P.
(b) Participant responsibility. The participants shdl be present and ontime. Failureto do so may result

in dismissA of the reguest-for-votuntary mediation session. Each participant shdl mediate in good faith,
without time condraints, and put forth their best efforts with theintention of reaching settlement, if possible.
Evenif the participants do not reach a complete settlement, they may reach agreement on various issues.
(1) Each participant shal spesk for himself or hersdlf.
(2) If the appointing authority is involved in the dispute or conflict, he or she may name a
spokespersonto spesk and act on behdf of the agency. The spokesperson shal have knowledge
of the incidents surrounding the dispute and shdl have settlement authority. The gppointing
authority shal not name alegd representative to act in this capacity unlessthe legd representative
has knowledge of the incidents surrounding the dispute.
(c) Representation. Each participant may have a representative accompany him or her to theveturtary
mediation sesson to act in an advisory role only. A representative shal not be alowed to interrogate or
question any participant and shall not otherwise take or have an active role in the veturtary mediation
SESI0N.
(1) Any paticipant a the votdrtary mediation sesson without a representative must consent to
alowing the atendance of a representative for any other participant.
(2) A representative shdl be subject to the laws, rules, terms and conditions governing vettrtary
mediation, including but not limited to, confidentidity.
(3) A representative need not be an attorney.
(d) Mediator. The mediator shdl be aneutra-thiret-party assgned by the Executive Director. The
mediator shall:
(1) take an activerolein the sesson and maintain neutrdity and impartidity at dl times;
(2) havetheflexibility to adapt the session to the Stuation at hand;
(3) adtheparttes participantsinthediscusson of settlement and resolution of theissuesin dispute;
and
(4) terminate the sesson because of the disruptive behavior or conduct of a participant or
representative.
() Timelimits. After acceptance of a request for vetdrtary mediation, any applicable time limits shall
be tolled pending completion of the weturtary mediation process.
(f) Referral. In an effort to make vetdrtary mediation available to the widest possible audience, the
Commission shal accept referrds from the Commisson staff, Adminidrative Law Judges, gppointing
authorities, agency grievance managers, supervisors and individua employees.
(g) Request. A request for veturtary mediation shdl indude:
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(1) the name, address and work telephone number of the person making the request and the
names, addresses and work telephone numbers of those involved in the dispute or conflict;
(2) adestription of any interna agency grievance or other complaint pending on the issues in
dispute; and
(3) dgnature of the person making the request.
(A) submission of the Commission's Request for Mediation of Grievance or Request for
Mediaion Services shdl satisfy this requirement;
(B) If veturtary mediation isrequested by an agency grievance manager or decision maker
in the internd agency grievance process, the agency grievance manager shdl notify the
employee of the request; and
(C) Ifwotuntary mediation is requested by an employee and an internd agency grievance
is pending, the employee shdl natify the agency grievance manager of the request.
(h) Intake.
(1) The Commisson shal conduct an intake interview upon receipt of a request for veturtary
mediation to determineif:
(A) the matter in dispute or conflict is appropriate for vettrtary mediation;
(B) the personsinvolved in the digpute or conflict are correctly identified,
(C) the personsinvolved in the dispute or conflict are willing to mediate; and
(D) any person involved in the dispute or conflict will have arepresentative in attendance
a the sesson.
(2) The Commisson's Mediation Intake form shdl be completed by the person conducting the
intake witharecommendation to accept or regject therequest. The Executive Director shal review
the recommendation and accept or reject the request.
(A) If rgected, the person making the request and the persons involved in the dispute or
conflict shall be contacted and notified.
(B) If accepted, the Executive Director shal assgn amediator.
(i) Session. Thewvetdrtary mediation sesson shdl be informd, structured by the mediator and not open
to the public. The session shal be a confidentia procedure and shall not be filmed, taped or otherwise
recorded. Participants and representatives shall respect and maintain the confidentidity of the sesson.
(1) Notice. At least 3 caendar days before the scheduled session, the Commission shdl notify
the parties of the date, time and location of the sesson.
(2) Location. Thesession shdl beheld a the Commission officeor any other location determined
appropriate.
(3) Witnesses. Witnesses shdl not appear or give testimony at the session.
(4) Agreement to mediate. Beforethe session beginsthe participants and representatives shall
sgn the Commission's Agreement to Mediate form.
(5) Caucus. The mediator may cdl acaucus a any stage of the sesson.
(6) Continuance. A request for continuance shal normaly be filed in writing no less than 3
calendar days before the scheduled voluntary mediation sesson date in accordance with OAC
455:10-3-17. A lesser period of time may be permitted for good cause shown.
(A) TheExecutive Director shdl rule on therequest and shdl grant arequest only inthose
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instances where extraordinary circumstances exist and good cause has been shown.
(B) A continuance shdl be granted to a date certain and no case shdl a combination of
continuances of voluntary mediation exceed atotd of 30 calendar days except for good
cause shown.
() Agreement. If an agreement isreached, it shal be reduced to writing and signed by each participant
and the mediator. The agreement shdl be reviewed and approved by the Executive Director beforeit can
become find or before dismissa of an gpped shdl be entertained.
(1) If an agreement is reached and approved by the Executive Director, the Commission shal
conduct two follow-ups to determine the success of the voluntary mediation sesson.
(A) Thefirg follow-up shal be conducted between 30 and 45 days after the agreement
IS approved.
(B) The second follow-up shal be conducted between 75 and 90 days after the
agreement is approved.
(2) The Commission's Case Follow-Up Report form shal be used to record any complaints,
concerns or compliments expressed by the participants during the follow-ups.
(k) Conclusion. The mediator shal end the session when an agreement isreached and reduced to writing.
If an agreement is not reached, the mediator shal end the session when any participant elects to not
continue or when in the judgment of the mediator, agreement is not possible, unless sooner terminated for
the disruptive behavior or conduct of a participant or representative.

SUBCHAPTER 19. INTERNAL AGENCY GRIEVANCE RESOLUTION PROCEDURES
PART 1. GENERAL PROVISIONS

455:10-19-2. Purpose

(@ Therulesinthissubchapter provide standardsand guidelinesfor the prompt and equitable resolution
of employment disputes and grievances & the lowest possible level within the employing agency. These
rules pertain to probationary and permanent classified employees.

(b)  Anappointing authority may elect to tise adopt these procedures, or other procedures, to
address disputes of other employees. Any such procedures shall be separate and apart from the grievance
procedure and shdl not automaticaly give jurisdiction of the issues in dispute to the Commission.

455:10-19-3. Definitions
In addition to words and terms defined in the Merit System of Personnd Adminidration Rules, the

following words and terms, when used in this subchapter, shdl have the following meaning unlessthe text
clearly indicates otherwise.

" Accept” means adeterml nation by an agency grl evance manager that issue(s) meet jurisdictiona
requirements an W WY

" Deny" meansto refuse to grant aremedy requested to determine an issue to be without merit
or to end a grievance without further congderation.
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"Grant" meansto find an issue to have merit and to give an gopropriate remedy.

" Grievance" means a request for relief in an employment matter made by an employee, or a
group of employees, which affects them and which is subject to control of the gppointing authority. For
purposes of grlevaqces an empl oyee may bea Drobatl onary or loermanent dfled employee—femae‘

Jurlsdlctlon meansthewthontytodecndem|ssueW|th|ntheagency grievanceprocedure. The
time limit to file a grievance, an employegs digihility to use the agency grievance procedure and the issues
raised are generd factorsin determining agency jurisdiction.

"Reject” means a determination by an agency grievance manager that a grievance or an issue
does not meet agency jurisdictiona requirements.

" Remedy" meansthe corrective action(s) sought by an employee or offered by adecision-maker
or gppointing authority.

"Toll" meansto temporarily stop or suspend gpplicable time limits.

455:10-19-5. Statistics
@ The gppointing authority shal maintain summeary and statitica information about the number, nature
and outcome of al formal grievancesfiled [74:840-6.2(1)].
(b) The gppointing authority shdl provideto the Commission, on afiscd year bas's, agrievancereport
containing the following information:
@ the number of grievances filed, resolution time for each grievance and the nature and
outcome of each grievance; and
2 the pay band, sex and race of each employee filing agrievance.
(© The grievance report for the previous fiscd year shdl be filed with the Commission no later than
August 1 of each year.
Appointing authorities faiting

grievance actions occurred during the relevant time period.

PART 5. GRIEVANCE PROVISIONS

455:10-19-35. Grievance

(8 General. Theresolution of digputesis advocated within the agency before apped s are filed with the

Commisson.

(b) Promotion. Any employee who feds that he or she has not been treated fairly with regard to a
promotiond action hastheright to fileaforma grievance. The Commissionwill accept an gpped regarding

apromotiona aetionissue only after such complaint has been reviewed in the formal grievance procedure
[74:840-4.15(C)].

(c) Classfication. An employee hastheright and responsibility to file a classification grievance,

as provided by law and rule, when duties performed on a regular and consistent basis do not

conform to the job family descriptor [74:840-4.3(B)].
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(1) Employeesshall be classified in accordancewith thework they areassigned on aregular
and consistent basis as an integral part of their normal work assignment and job family
descriptor [74:840-4.3(B)]. Any employeewho believeshe or sheisnot classified in accordance
with the work assigned on a regular and consstent basis as an integral part of his or her work
assgnment and job family descriptor, has the right to file aforma grievance.
(2) An employee is entitled to the compensation assigned to the job family level for which
dutieswere performed on aregular and consistent basis[74:840-4.3(B)]. Any employeewho
believes he or she is entitled to compensation for having performed duties on a regular and
consgent basis which do not conform to the job family descriptor for the position he or she
occupies or occupied, hasthe right to file aforma grievance.
(3) The gppointing authority and employee shdl atempt to resolve these disputes through the
formal grievance procedure.
(4) If the digoute can not be resolved, the resolution decision by the gppointing authority shal be
to advise the employee to complete an Office of Personnd Management (OPM) Classification or
Allocation Dispute Review Request form (OPM-70) pursuant to rules adopted by the
Adminigrator of the Office of Personnd Managemernt.
(5) Agency classification and reclassification decisions shall not be subject to appeal to the
Oklahoma Merit Protection Commission [74:840-4.3(B)]. Anemployeemay alegeaviolaion
of any law or rule over which the Commisson has juridiction in the classfication and
reclassification process pursuant to OAC 455:10-3-3.
(d) Discipline. Any employee who has reason to believe that discipline imposed was not uniform,
gppropriate or in compliance with the agency progressive discipline policy, has the right to file a forma
grievance. The Commisson will accept an apped regarding an-aheged-viotation-of a discipline issue
(except suspension without pay, involuntary demotion or discharge) only after such complaint has been
reviewed in the formal grievance procedure.
(e) Leave. Any employee who fedsthat he or she has not been treated fairly with regard to annua, sick
or any other leave accrua, accumulation, use or digibility (including leave without pay and leave sharing),
hastheright to fileaforma grievance. The Commissonwill accept an apped regarding leave issuesonly
after such complaint has been reviewed in the forma grievance procedure.
(f) Employee servicerating system. Any employee who disagrees with his or her individua service
rating has the right to file aformd grievance.
(1) The Commission will accept, for dternative dispute resolution only, a complaint involving
disagreement with the individua service rating only after such complaint has been reviewed in the
formal grievance procedure.
(2) The Commission will accept an apped of aleged violation of the Oklahoma Personnd Act or
Merit Rules in regard to the employee service rating system only after such complaint has been
reviewed in the formal grievance procedure.
(3) Alleged violations of Title 74 O.S., Section 840-2.5 and Section 840-2.9 in regard to the
employee sarvice rating systlem may be appeded directly to the Commission.
(9) Discrimination. Complaints of illegd discrimination, induding sexud harassment, are subject to the
interna agency grievance resolution procedure. The gppointing authority may adopt specid procedures
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for addressing and resolving discrimination complaints. Any such proceduresshal comply withfederd laws
and rules, the Oklahoma Personnd Act and the rulesiin this subchapter.

(h) Pay movement mechanisms and other compensation issues. Any employee who feds that a
violation of law, rule, policy or practice has occurred with regard to pay movement mechanisms or other
compensation issues, has the right to file a forma grievance. The Commission will accept an gpped
regarding pay movement mechanism and other compensation issues only after such complaint has been
reviewed in the formal grievance procedure.

455:10-19-42. Filingtime
(@ A formd grievance shdl befiled:
(1) within 20 calendar days of the date of the act or incident; or
(2) within 20 calendar days of the date the employee becomes aware of or, with reasonable effort,
should have become aware of agrievable issue.
(b) The gppoainting authority may extend the time limit for filing aforma grievance if the employee shows
that he or she could not have otherwisetimely filed or if the employee provides evidence that he or shewas
meaking agood faith effort to resolve the disoute informally or for other good cause shown. The decision
to extend thefiling time shall not automatically give jurisdiction of the issuesin dispute to the Commission.

PART 7. GRIEVANCE PROCEDURE

455:10-19-61. Step one - informal discussion

(& The purpose of the informa discussion shdl be to provide the employee and his or her supervisor an
opportunity to address and resolve concerns and complaints at the lowest level possble. The effort to
resolve disputes at this level may include, but is not limited to, the use of mediation.

(b) An employee who has agrievable issue shdl promptly bring the disoute to the attention of hisor her
supervisor. The employee and the supervisor shdl drive to informally resolve the dispute.

(c) If the supervisor is unable to resolve the dispute because it is not within his or her control or authority,
the supervisor shal attempt to determine who can resolve the dispute and give that person an opportunity
to resolve the dispute informally or advise the employee to proceed to Step 2.

455:10-19-64. Use of voluntary mediation
(a) Empl oyees superwsors app0| nt| ng authorities and grievance managers fay are encouraged to use
Fy am mediation as a means of resolution at any step of the

internal agency grievance procedure.
(b) Applicable grievance time limitsshal betolledif arequest for voluntary mediation services istecetved
by-the-Commisson made. The tolling time shdl begin as soon as mediation is requested and shall end:
(1) once the-Commissondetermtnes it is determined the participants are not willing to use the
voluntary mediation services, or
(2) upon concluson of the voluntary mediation sesson or a such time that any participant
withdraws from participating in the voluntary mediation sesson.
(c) TheCommissorshatnetify-the agency grievance manager shdl be natified of the tolling time as soon
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as possible and practicdl.

SUBCHAPTER 21. PRESIDING OFFICIALS, REPRESENTATIVES, WITNESSES AND
PARTIES

455:10-21-1. Administrative Heartrg-Offieers Law Judges
@ General. AdminigrativeHeeringSffteersLaw Judges shall be assigned by the Executive Director

to preside over prehearing conferences and hearings. An Administrative Heering-Offieer Law Judge shdl
be far and impartid and take dl necessary action to avoid delay in the resolution and disposition of an
goped. An Adminidrative Heering-Offieer Law Judge shall have dl powers necessary to that end which
are not otherwise prohibited. An Adminidtrative Heering-Officer Law Judge shdl be subject to the
Commission Code of Conduct for Administrative Heering-Sffteers Law Judges.

(b) Withdrawal. An Adminigrative Heering-Officer Law Judge shdl withdraw from any gpped in
which he or she can not be fair and impartia. The Executive Director shdl be immediately naotified of the
withdrawa and reason for such withdrawd.

(© Disgualification. A party to an gpped may file a request seeking the disqudification of an
Adminidrative Hearirg-Offteer Law Judge on the bassof inability to befar or impartid. Therequest shall
specificdly ate the reasonsfor such request and shdl befiled as soon asthe party making the request has
reason to believe thereisabassfor the disqudification and shdl include an affidavit of serviceto dl other
parties. The AdminidrativeHesrtng-Offieer Law Judge shal be provided an opportunity to respond. The
Executive Director shal rule on the request and the decision isfinal and conclusive except as provided for
the in the Administrative Procedures Act and OAC 455:10-3-20.
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