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I seldom think about my limitations, and 
they never make me sad. Perhaps 
there is just a touch of yearning at 
times; but it is vague, like a breeze 
among flowers.  
 

   Hellen Keller 





Why is it important? 



 



 

Clerk suffered a work related injury, torn rotator cuff, received permanent lifting restriction, she was 
assigned to the customer service desk but then subsequently terminated after the store decided to 
end the accommodation   



 

Cessna rescinded a job offer after he passed his post-offer medical examination and they learned he 
had outpatient surgery scheduled for carpal tunnel syndrome based on workers’ compensation 
policy, which it was following. Here the ADA conflicted with the company’s workers’ compensation 
policy. 



 

Pre-employment policy conflicts with ADA. Applicant with renal failure could not perform a traditional 
urinalysis test. Applicant offered to work with dialysis center to produce a sample but the employer 
refused and rescinded the offer.  



 

Trucking company settles suit for $300K. It had a strict policy allowing no more than 12 
weeks of leave, irrespective of circumstances. It also denied disabled employees to 
transfer into open positions for which they were qualified. 



 

United airlines settles disability case for $1MM for policy that required disabled employees to 
compete for openings. Court ruled that United should have assigned the employees to the 
openings vs. making them compete with their non-disabled peers assuming it doesn’t cause an 
undue hardship. 



 

Construction company settles case after terminating the payroll manager who had requested an 
accommodation to temporarily work from home following an asthma flare-up related to chemical dust in 
the workplace. Terminated by HR who told her, that even if they accommodated her, she would only 
become ill again. 



 

Retailer settles suit for $50,000 after employee was fired following the submission to her employer of a 
permanent lifting restriction due to degenerative joint disease. Company alleged they could not 
accommodate the restriction however it was ultimately deemed they could. 



 



 



 



 



 



 



What is the American’s with 
Disabilities Act? 

 Frist passed in 1990, amended in 2008 (ADAAA) 
 Prohibits employers from discriminating against 

qualified individuals with disabilities 
 Defines a disability 
 Stipulates certain requirements on employers 
 Enforced by the EEOC 
 

 
 

 



Disability 

An individual with a disability is a person who: 
 

Has a physical or mental impairment that 
substantially limits one or more major life 
activities;  

Has a record of such an impairment; or  
 Is regarded as having such an impairment.  

 
  



Major Life Activities 
 Caring for oneself 
 Performing manual tasks 
 Seeing 
 Hearing 
 Eating 
 Sleeping 
 Walking 
 Standing 
 Lifting 
 Bending 

 Speaking 
 Breathing 
 Learning 
 Reading 
 Concentrating 
 Thinking 
 Communicating 
 Working 
 And…. 



Major Bodily Functions 
 Immune system 
 Normal cell growth 
 Digestive 
 Bowel 
 Bladder 
 Neurological 
 Brain 
 Respiratory 

 
 
 

  Circulatory 
 Endocrine 
 Reproductive Functions 

 
 
 



If a person has a disability 

 Employer is required to make a reasonable 
accommodation for the person  

 Assuming there is no undue hardship 
 



Reasonable Accommodation 

Adjustments to the place of employment, 
conditions of employment or the job itself that 
allow an individual to perform the essential 
functions of the job 

Leave 
Flexible scheduling 
Reassignment 
Modification of equipment or devices 
Amending policies 
Job restructuring 

 



Accommodation Examples 

 Four months of leave/time-off for cancer 
treatment 

 Standing desk for employee with a broken back 
 Special respirator for an employee with asthma 
 Deaf employee may need a sign interpreter 

during an interview 
 Employee with rheumatoid arthritis may be re-

assigned to a job with lesser physical 
requirements 
 
 
 



Undue Hardship 

An action requiring significant difficulty or expense 
when considering certain factors 

 Financial resources of the facility 
 Number of employees at a facility 
 Impact on the facility’s operation 
 Overall financial resources of the employer 
 Size of the employer 
 Geographic separateness  
 And more…. 

 



The Process 



Where do you start? 
Job Descriptions - make sure you have them and 
they accurately reflect the essential job functions 
and physical requirements 
Essential job functions, they are the basic job 
duties an employee must be able to perform, 
consider:  

 Whether the position exists to perform that function 
 The number of others available to perform the function 
 The degree of expertise or skill required to perform the 

function 
 

 



 



What’s next? 
Document your process, 
even if it’s simple –  

document 
 



Processes documented, NEXT? 

Receipt of accommodation request 
  

 
 

 
 

How do I know I’ve received an 
accommodation request? 

 Applicant or employee asserts that s/he has an 
impairment 

  Ask the employee/applicant if s/he can perform the 
essential job functions with or without a reasonable 
accommodation 

 
 

 

 

 

 



Accommodation Requests in lay 
terms 

“ I received a permanent lifting restriction due to my degenerative disc 
disease, I don’t think I can lift the heavy boxes anymore…” 
 

“Due to chemotherapy treatments, I’m going to need a couple of 
days a week off…” 
 

“I’ve been experiencing a bout of depression and may need an 
afternoon or two off to see my psychiatrist…” 
 

“I’m not able to drive anymore so I can’t make the mail or bank runs, 
it’s an advancing macular degeneration…” 
 

“The pain medication I take for my rheumatoid arthritis says I shouldn’t 
operate heavy machinery so I’m not sure I can drive the forklift…” 
 



What to do once I have an 
accommodation request? 

 Document the request 
 Validate the employee has an impairment that 

substantially limits a major life activity or major bodily 
function 
 You may request additional documentation from the 

employee’s healthcare provider 
 You may review other documentation already in your 

possession, e.g., FMLA certification or short disability 
insurance application 



Disability is established, NEXT? 

 Meet with employee to discuss 
accommodations. 

 Ask “what accommodations do you feel you 
need to perform the essential functions of your 
job?” 

 What does the healthcare provider have to say? 
 



Consider Accommodations  

 Meet with the management team to discuss the 
accommodations 

 Is/are the accommodation(s) reasonable? 
Discuss alternatives 

 Guide managers on the tenets of ADA 
 Make a decision as a group or committee 



Final Determination… 

 Meet with employee to discuss your final 
determination 

 If you’re unable to make the accommodation, 
explain 
Discuss alternative accommodations, if 

applicable 
 If accommodation is temporary, be sure to 

explain 
 
 

 



WORD OF THE DAY: Interact 

Interacting or engaging  with the employee is 

imperative, essential… 
 

THE MOST IMPORTANT STEP 



Pitfalls 

 Don’t spend too long on determining if the 
condition is a disability 

 An employee not covered by FMLA is still 
covered by ADA 

 Failure to interact is de facto regarding the 
person as disabled 

 Be careful of using the direct threat exception 
 Avoid applying policy universally to every case, 

review each independently 



Pitfalls continued 

 Be careful of accommodations you’ve made for 
non-disabilities 

 Be careful of accommodations you’ve made in 
work comp 

 Be careful of de facto accommodations 
 Be expeditious 
 Look at how and on what you spend money as an 

organization 
 DOCUMENT, DOCUMENT, DOCUMENT 



A few final things to think about… 
 Pre-employment physicals 
 Understanding transitory and minor conditions 
 Impairments in remission or episodic 
 Not necessary to create a position to accommodate 
 Training managers 
 The nexus of performance and disability 
 Mental disabilities require same care and consideration 
 Engage and Interact 
 Seek the advice of your attorney 

 
 



Resources for you… 





 



Resources 
 Office of Disability Employment Policy - http://www.dol.gov/odep/ 
 Job Accommodation Network - http://askjan.org/ 
 A Guide to Disability Rights Laws - http://www.ada.gov/cguide.htm 
 US Dept of Labor Disability Nondiscrimination Advisor - 

http://webapps.dol.gov/elaws/odep.htm 
 EEOC ADA Employer Fact Sheet - http://www.eeoc.gov/facts/ada17.html 
 Society for Human Resource Management Disability Employment 

Resources - 
http://www.shrm.org/hrdisciplines/diversity/articles/pages/disability_07211
0.aspx 
 
 
 
 

http://www.dol.gov/odep/
http://askjan.org/
http://www.ada.gov/cguide.htm
http://webapps.dol.gov/elaws/odep.htm
http://www.eeoc.gov/facts/ada17.html
http://www.shrm.org/hrdisciplines/diversity/articles/pages/disability_072110.aspx
http://www.shrm.org/hrdisciplines/diversity/articles/pages/disability_072110.aspx


Thank you! 
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