Oklahoma Employment
Security Act

40 Oklahoma Statutes, Chapter 1 as Last Amended

JUNE 2012

STATE OF OKLAHOMA
Mary Fallin, Governor
Richard McPherson, Executive Director

OES-1000 (Rev. 6-12)



Section TABLE OF CONTENTS

NOTE

The Oklahoma Employment Security Act was originally enacted as the Oklahoma Unemployment Compensation Law by
the 16th Legislature, 1936 Special Session (HB 1) effective December 12, 1936 and published as Chapter 52, Oklahoma
Session Laws 1936-37. The Act was amended by the 17th Legislature (HB 470). In 1941 the 18th Legislature (HB 209)
amended the Oklahoma Unemployment Compensation Law extensively, changing the name to the Oklahoma
Employment Security Act and removed the administration of the Act from the Commissioner of Labor to the Oklahoma
Employment Security Commission. The Oklahoma Employment Security Act has been further amended by the 19th
Legislature (HB 205 and 323); the 20th Legislature (HB 304); the 21st Legislature (HB 200); the 22nd Legislature (HB
463); the 24th Legislature (HB 855); the 25th Legislature (SB 92 and 355); the 26th Legislature (HB 754 and 940); the
27th Legislature (HB 592, 694 and 830); the 28th Legislature (HB 578 and 918); the 29th Legislature (SB 99); the 30th
Legislature (HB 631); the 1st Session of the 31st Legislature (HB 766); the 2nd Session of the 32nd Legislature (SB 281);
the 1st Session of the 33rd Legislature (HB 1414); the 2nd Session of the 33rd Legislature (SB 480 and 604 and HB
1424); the 2nd Session of the 34th Legislature (HB 1672 and 1756); the 1st Session of the 35th Legislature (SB 116 and
HB 1297); the 2nd Session of the 35th Legislature (HB 1637 and 1839); the 1st Session of the 36th Legislature (HB 1126
and 1055); the 2nd Session of the 36th Legislature (SB 259 and HB 1789); the 2nd Session of the 37th Legislature (SB
637); the 1st Session of the 38th Legislature (HB 1399); the 2nd Session of the 38th Legislature (SB 410 and HB 1706
and 1808); the 1st Session of the 39th Legislature (HB 1223 and 1419); the 2nd Session of the 39th Legislature (SB 501
and 505); the 2nd Session of the 40th Legislature (SB 511 and HB 1465); the 1st Session of the 41st Legislature (HB
1207); the 2nd Session of the 41st Legislature (SB 493); the 1st Session of the 42nd Legislature (SB 79 and HB 1135 and
1262); the 2nd Session of the 42nd Legislature (SB 799, 855 and 858); the 1st Session of the 43rd Legislature (SB 120
and HB 1126 and 1723); the 2nd Session of the 43rd Legislature (HB 2485); the 1st Session of the 44th Legislature (SB
85, 93, 143, 344 and HB 1198 and 1447); the 2nd Session of the 44th Legislature (SB 597 and 641 and HB 1492, 1948,
2133 and 2154); the 1st Session of the 45th Legislature (HB 1462); the 1st Session of the 46th Legislature (SB 43, 706,
645 and HB 1130); the 2nd Session of the 46th Legislature (HB2792, HIR 19); the 1st Session of the 47th Legislature
(HB 1579 and SB 259); the 2nd Session of the 47th Legislature (HB 2400); the 1st Session of the 48th Legislature (HB
1341); the 2nd Session of the 48th Legislature (SB 1404 and 882); the 1st Session of the 49th Legislature (SB 435 and
SB 741); the 2nd Session of the 49th Legislature (SB 1288 and HB 2497);1st Session of the 50th Legislature (SB 763);
2" Session of the 50" Legislature (SB 1634 and SB 1466); 1% Session of the 51 Legislature (SB 1028 and SB 809); 2™
Session of the 51% Legislature (HB 2662, SB1873, and SB 1531); 1% Session of the 52" Legislature (SB 1175); 2™
Session of the 52" Legislature (HB 2363, HB 2704, SB 1280, SB 1592, HB 2333 and SB 1970); 1% Session of the 53"
Legislature (SB 756); and 2™ Session of the 53" Legislature (HB 2204).

The Act is officially published as Title 40, Chapter 1, in the Oklahoma Statutes. The Act is also available at:
http://www.ok.gov/oesc_web/documents/ACT-BOOK.pdf

Sections amended or added this year are: 232-204, 2-207, 2-406.1, 2-503, 2-507, 2-613, 3-102, 3-106, 3-115, 3-309, 3-
500, 3-509, 3-511, 4-319, 4-508, 5-108, 552, 554, 557, 560, 562

This publication is issued by the Oklahoma Employment Security Commission as authorized by the Oklahoma
Employment Security Act. Fifteen hundred copies have been prepared and distributed at an approximate cost of
$1,750.00 and paid for out of the federal funds granted by the U.S. Department of Labor to said Commission.

EQUAL OPPORTUNITY EMPLOYER/PROGRAMS

Auxiliary aids and services are available upon request to individuals with disabilities.

[
2012 Oklahoma Employment Security Commission
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Section ARTICLE 1. GENERAL PROVISION & DEFINITIONS

TITLE 40. LABOR
CHAPTER 1 - EMPLOYMENT SECURITY ACT OF 1980
ARTICLE 1 - General Provisions & Definitions

Section 1-101 - Short Title
This act shall be known and may be cited as the Employment Security
Act of 1980.

Section 1-102 - Purpose of Act

(1) The purpose of the act is to promote employment security by
increasing opportunities for placement through the maintenance of a
system of public employment offices and to provide through the
accumulation of reserves for the payment of compensation to individuals
with respect to their unemployment. The Legislature hereby declares its
intention to provide for carrying out the purposes of this act in
cooperation with the appropriate agencies of other states and of the
federal government, as part of a nationwide employment security
program, in order to secure for this state and the citizens thereof the
grants and privileges available thereunder.

(2) The purpose of this act is to renumber, recodify, amend, and to
reenact the present Oklahoma Employment Security Act, 40 O.S5.1971,
Section 211 through Section 238.1, both inclusive, as amended, and to
delete obsolete language therefrom and to add new language thereto.
Said laws as reenacted and amended herein shall be codified in Title 40
with the article numbers, part numbers, section numbers and captions
provided in this act. This act is and shall be interpreted and construed as
a recodification and renumbering of the Oklahoma Employment Security
Act, including amendments thereof as provided herein. It is the intention
of the Legislature that this act shall be construed and interpreted as a
reenactment with amendments of the Oklahoma Employment Security
Act.

Section 1-103 - Declaration of State Public Policy

As a guide to the interpretation and application of this act, the public
policy of this state is declared to be as follows: Economic insecurity due
to unemployment is a serious menace to the health, morals, and welfare
of the people of this state. Unemployment is therefore a subject of
general interest and concern which requires appropriate action by the
Legislature to prevent its spread and to lighten its burden which now so
often falls with crushing force upon the unemployed worker and his
family. The achievement of social security requires protection against this
greatest hazard of our economic life. This objective can be furthered by
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operating free public employment offices in affiliation with nationwide
system of employment services, by devising appropriate methods for
reducing the volume of unemployment and by the systematic
accumulation of funds during periods of employment, thus maintaining
purchasing power and limiting the serious social consequences of
unemployment. The Legislature, therefore, declares that in its considered
judgment the public good, and the general welfare of the citizens of this
state require the enactment of this measure, under the police power of
the state for the establishment and maintenance of free public
employment offices and for the compulsory setting aside of
unemployment reserves to be used for the benefit of persons
unemployed through no fault of their own.

Section 1-104 - Saving Clause

A. The Legislature reserves the right to amend or repeal all or any part of
the Employment Security Act at any time and there shall be no vested
private right of any kind against such amendment or repeal. All the rights,
privileges, or immunities conferred by the Employment Security Act, or by
acts done pursuant thereto, shall exist subject to the power of the
Legislature to amend or repeal the Employment Security Act at any time.
B. If any provision of the Employment Security Act necessary for
certification for administrative grants under the Social Security Act or tax
credits under the Federal Unemployment Tax Act are determined to be
inconsistent with federal requirements by a delegate of the Secretary of
Labor, the Commission, with the concurrence of the Oklahoma Attorney
General, is authorized to administer such provisions consistently with
federal requirements until the Legislature has an opportunity to enact
appropriate legislation during its next regularly scheduled session.

Section 1-105 - Repealed by Laws 1989, c. 154, 8§82, operative July 1, 1989

Section 1-106 - Section Captions
Section captions are parts of this act.

Section 1-107 - Construction Against Implicit Repeal

This act being a general act intended as a unified coverage of its
subject matter, no part of it shall be deemed to be impliedly repealed by
subsequent legislation if such construction can reasonably be avoided.
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Section 1-108 - Indian Tribes - Employer Requirements - Benefits

A. The term “employer” shall include any Indian tribe for which service in

employment is performed, as defined in the Employment Security Act of

1980.

B. The term “employment” shall include service performed in the employ

of an Indian tribe, as defined in the Federal Unemployment Tax Act

(FUTA), 26 U.S.C., Section 3306(u), provided such service is excluded from

“employment” as defined in FUTA solely by reason of 26 U.S.C., Section

3306(c)(7), and is not otherwise excluded from employment under the

Employment Security Act of 1980. For purposes of this section, the

exclusions from employment in subparagraphs (c) and (e) of paragraph

(7) of Section 1-210 of this title shall be applicable to services performed

in the employ of an Indian tribe.

C. The terms “Indian tribe” and “tribal unit” shall have the meanings

ascribed to them in federal law. “Tribal unit” includes subdivisions,

subsidiaries, and business enterprises wholly owned by an Indian tribe.

D. Benefits based on service in employment defined in this section shall

be payable in the same amount, on the same terms, and subject to the

same conditions as benefits payable on the basis of other service subject
to the Employment Security Act of 1980, provided wages used to
establish the claim were paid during a time in which the account of the

Indian tribe for which services were rendered was not terminated

pursuant to subparagraph a of paragraph 1 of subsection F of this

section.

E. 1. AnIndian tribe or tribal unit subject to the Employment Security Act
of 1980 shall pay contributions under the same terms and conditions
as required of nongovernmental employers for profit subject to the
Employment Security Act of 1980 unless the tribe elects to pay into the
State Unemployment Compensation Fund amounts equal to the
amount of benefits attributable to service in the employ of the Indian
tribe.

2. An Indian tribe or tribal unit electing to make payments in lieu of
contributions shall so notify the Oklahoma Employment Security
Commission in writing before the last day of January of the calendar
year in which the tribe wishes to begin making reimbursement
payments. If the Commission determines the Indian tribe is eligible to
exercise its option, the Indian tribe shall be liable for reimbursement
payments in lieu of contributions in the same manner and subject to
the same provisions that apply to reimbursing nonprofit organizations
as provided in Part 8 of Article 3 of the Employment Security Act of
1980, including formation of group accounts, and the proportionate
allocation of benefit costs, except that one hundred percent (100%)
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of the extended benefits attributable to the Indian tribe shall be

reimbursed. Indian tribes shall determine whether reimbursement for

benefits paid shall be elected by the tribe as a whole, by individual
tribal units, or by combinations of individual tribal units. If any provision
contained in Part 8 of Article 3 of the Employment Security Act of

1980, including the administrative rules implementing that Part,

contradicts a provision of this section, the provision of this section shall

control.

3. An Indian tribe or tribal unit shall be billed for the full amount of

benefits attributable to service in the employ of the Indian tribe or

tribal unit on the same schedule as other employing units that have
elected to make payments in lieu of contributions.

F. 1. a.lf an Indian tribe or tribal unit thereof fails to file the required
reports and pay all late filing penalties or fails to make required
payments under the Employment Security Act of 1980, including
payment of all interest, penalties, surcharges, or fees, a notice of
reporting or payment delinquency shall be mailed to the Indian
tribe at its last-known address. If the delinquency is not corrected
within ninety (90) days of the date of mailing of the notice of
delinquency, the account of the Indian tribe shall be terminated
and notice of termination shall be mailed to the tribe at its last-
known address, together with a statement of protest rights
available pursuant to Section 3-115 of this title. If the account of an
Indian tribe is terminated pursuant to this subparagraph, the Indian
tribe shall not be considered an “employer” for purposes of
subsection A of this section, and services performed for the Indian
tribe shall not be considered “employment” for purposes of
subsection B of this section.

b. The Oklahoma Employment Security Commission may reinstate
the account of any Indian tribe that loses coverage under
subparagraph a of this subsection if the tribe pays all contributions,
payments in lieu of contributions, interest, penalties, surcharges,
and fees that are due and owing. Upon reinstatement, the tribe
shall again be considered an “employer” for purposes of
subsection A of this section and services performed for the tribe
shall again be considered “employment” for purposes of
subsection B of this section.

2. a. Failure of an Indian tribe or tribal unit to make required
payments, including assessments of interest, penalties, surcharges,
and fees within ninety (90) days of the due date for payment shall
cause the Indian tribe to lose the option to make payments in lieu
of contributions, as described in subsection E of this section, for the
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following tax year unless payment in full is received before January
31 of the next tax year.
b. Any Indian tribe that loses the option to make payments in lieu of
contributions due to late payment or nonpayment, as described in
subparagraph a of this paragraph, shall have the option reinstated
if, after a period of one (1) year, all contribution payments have
been timely made, provided no contributions, payments in lieu of
contributions for benefits paid, interest, penalties, surcharges, or
fees remain outstanding.
G. The notice of payment or reporting delinquency to Indian tribes or
their tribal units, referred to in subparagraph a of paragraph 1 of
subsection F of this section, shall include information that failure to make
full payment and file required reports within the prescribed time frame
shall cause:
1. The Indian tribe to be liable for taxes under FUTA;
2. The Indian tribe to lose the option to make payments in lieu of
contributions;
3. The Indian tribe to be excepted from the definition of “employer”,
as provided in subsection A of this section; and
4. Services performed in the employ of the Indian tribe to be
excepted from the definition of “employment”, as provided in
subsection B of this section.
H. Extended benefits paid that are attributable to service in the employ
of an Indian tribe and not reimbursed by the United States government
shall be financed in their entirety by the Indian tribe.
l. If an Indian tribe fails to make required payments under the
Employment Security Act of 1980, including the payment of all interest,
penalties, surcharges, and fees, within ninety (90) days of the mailing of
the notice of payment delinquency, the Oklahoma Employment Security
Commission shall immediately notify the United States Internal Revenue
Service and the United States Department of Labor.
J. The provisions of subsections K and L of this section shall provide a
transition for the implementation of Section 166 of Public Law 106-554
enacted by the Congress of the United States and effective December
21, 2000, so that Indian tribes may qualify for federal tax credits and
employees of Indian tribes may be eligible for benefits.
K. Any Indian tribe which did not have an active account with the
Oklahoma Employment Security Commission from January 1, 2001, to the
effective date of this section, but which desires to be covered for benefits
for that period of time, may elect to be subject to one of the following, if
the tribe notifies the Commission of the election in writing:
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1. To pay contributions. If the tribe elects to make payments for
contributions, interest or penalties shall not be assessed against such
tribe for the period from January 1, 2001, to the effective date of this
section if full payment for all contributions due is made within twenty
(20) days after an account is established for the tribe; or
2. To make payments in lieu of contributions. If the tribe elects to make
payments in lieu of contributions, interest or penalties shall not be
assessed against such tribe for the period from January 1, 2001, to the
effective date of this section if all reports that are due for that period
are filed within twenty (20) days after an account is established for the
tribe.
L. Any Indian tribe which did not have an active account with the
Oklahoma Employment Security Commission from January 1, 2001, to the
effective date of this section and does not desire to be covered for
benefits for that period shall be covered by the provisions of subsections
A through | of this section. The coverage for any such tribe shall be
prospective only and shall not entitle any employee of the tribe to
benefits for any period prior to the effective date of this section.
M. Indian tribes paying contributions prior to the date of this section shall
not be able to make an election to make payments in lieu of
contributions for the period from January 1, 2001, to the effective date of
this section. Any change in election shall be prospective only.
N. Participation by any Indian tribe in the state unemployment insurance
system shall not operate as a waiver of the sovereign immunity of the
tribe.

PART 2. GENERAL DEFINITIONS

Section 1-201 - General Definitions
The words and phrases used in this act shall, unless the context clearly
requires otherwise, have the meanings prescribed in Part 2 of this article.

Section 1-202 - Base Period

“Base period” means the first four (4) of the last five (5) completed
calendar quarters immediately preceding the first day of an individual's
benefit year.

Section 1-202.1 Extended Base Period

If an individual lacks sufficient base period wages because of a job-
related injury for which the individual received total temporary disability
payments awarded by the Workers' Compensation Court, upon written
application by the claimant, an extended base period will be substituted

6
2012 Oklahoma Employment Security Commission




Section ARTICLE 1. GENERAL PROVISION & DEFINITIONS

for the current base period on a quarter-by-quarter basis as needed to
establish a valid claim. “Extended base period” means the four quarters
prior to the claimant's base period. These four quarters may be
substituted for base period quarters on a quarter-by-quarter basis to
establish a valid claim regardless of whether the wages have been used
to establish a prior claim, except any wages earned that would render
the Commission out of compliance with applicable federal law will be
excluded if used in a prior claim. Benefits paid on the basis of an
extended base period, which would not otherwise be payable, shall be
noncharged.

Section 1-202.2 - Alternative Base Period

“Alternative Base Period” means the most recent four (4) completed
calendar quarters immediately preceding the first day of an individual's
benefit year. In the event that an individual's claim uses an alternative
base period to meet the wage requirement under Section 2-207 of Title
40 of the Oklahoma Statutes, this “alternative base period” shall be
substituted for “base period” for all other purposes under the Employment
Security Act of 1980.

Section 1-203 - Benefits

“Benefits” mean the money payments payable to an individual as
provided in this act with respect to his unemployment, including
extended benefits. The federal share of such extended benefits shall not
be construed as benefits for the purposes of computing contribution rates
under this act.

Section 1-204 - Benefit Year

“Benefit year” with respect to any individual means the one-year
period beginning with the first day of the first week with respect to which
the individual first files a valid claim for benefits and thereafter the one-
year period beginning with the first day of the first week with respect to
which the individual next files a valid claim for benefits after the
termination of his last preceding benefit year. Any claim for benefits shall
be deemed a valid claim for the purpose of this section if the individual
has been paid the wages for insured work required under this act.

Section 1-205 - Calendar Quarter

“Calendar quarter” means the period of three (3) consecutive
calendar months ending on March 31, June 30, September 30, or
December 31, or the equivalent thereof as the Commission may by
regulation prescribe.
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Section 1-206 - Commission, Commissioner
“Commission” means the Oklahoma Employment Security Commission
and “Commissioner” means a member of such Commission.

Section 1-207 - Contributions

“Contributions” mean the money payments, including taxes and
reimbursements, required by this act to be paid into the Unemployment
Compensation Fund by an employer.

Section 1-208 - Employer
“Employer” means:
1. Any employing unit, except as provided under paragraphs 10 and 11
of this section, which:
a. for some portion of a day, but not necessarily simultaneously, in
each of twenty (20) different calendar weeks, whether or not such
weeks are or were consecutive, within either the calendar year or
the preceding calendar year, and for the purpose of this definition if
any week includes both December 31 and January 1, the days up to
January 1 shall be deemed one (1) calendar week and the days
beginning January 1 another such week, has or had in employment
one or more individuals, irrespective of whether the same individuals
are or were employed in each such day, or
b. in any calendar quarter, in either the calendar year or preceding
calendar year paid for service in employment wages of One
Thousand Five Hundred Dollars ($1,500.00) or more;
2. Any individual or employing unit, whether or not an employing unit at
the time of the acquisition, which acquired substantially all of the
organization, employees, trade, business, or assets thereof, of another
which at the time of such acquisition was an employer subject to the
Employment Security Act of 1980; or which acquired a part of the
organization, employees, trade, or business of another employing unit
which at the time of such acquisition was an employer subject to the
Employment Security Act of 1980;
3. Any individual or employing unit, whether or not an employing unit at
the time of acquisition, which acquired substantially all of the
organization, employees, trade, business, or assets thereof, of another
employing unit, if the employment record of such individual or employing
unit subsequent to such acquisition, together with the employment
record of the acquired unit prior to such acquisition, both within the same
calendar year, would be sufficient to constitute an employing unit and
employer subject to the Employment Security Act of 1980 under
paragraph 1 of this section; or any individual or employing unit which
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acquired substantially all of the organization, employees, trade, business,
or assets of another employing unit if such employing unit subsequent to
such acquisition, and such acquired unit prior to such acquisition, both
within the same calendar quarter, together paid for service in
employment wages totaling One Thousand Five Hundred Dollars
($1,500.00) or more;

4. Any employing unit which, together with one or more other employing
units, is owned or controlled, by legally enforceable means or otherwise,
directly by the same interest, or which owns or controls one or more other
employing units, by legally enforceable means or otherwise, and which, if
treated as a single unit with such other employing unit, would be an
employer under paragraph 1 of this section;

5. Any employing unit which, having become an employer under
paragraph 1, 2, 3, 4, 6, 8, 10, 11 or 12 of this section has not, under Section
3-202 of this title, ceased to be an employer subject to the Employment
Security Act of 1980;

6. For the effective period of its election pursuant to Section 3-203 of this
title any other employing unit which has elected to become subject to
the Employment Security Act of 1980;

7. Any department of this state, any other state, and all instrumentalities
thereof, including any political subdivisions and their instrumentalities, for
which service in employment, as defined in paragraph (3) of Section 1-
210 of this title, is performed, except as provided under paragraphs 10
and 11 of this section;

8. Any employing unit for which service in employment, as defined in
paragraph (4) of Section 1-210 of this title, is performed, except as
provided under paragraphs 10 and 11 of this section;

9. For purposes of paragraphs 1, 8, 10 and 11 of this section, employment
shall include service which would constitute employment but for the fact
that the service is deemed to be performed entirely within another state
pursuant to an election under an arrangement entered into in
accordance with Section 4-702 of this title by the Oklahoma Employment
Security Commission and an agency charged with the administration of
any other state or federal unemployment compensation law;

10. Any employing unit for which agricultural labor as defined in
paragraph (5) of Section 1-210 of this title is performed. In determining
whether or not an employing unit for which service other than agricultural
labor is also performed is an employer under paragraph 1, 7, 8 or 11 of
this section, the wages earned or the employment of an employee
performing service in agricultural labor shall not be taken into account;
11. Any employing unit for which domestic service in employment as
defined in paragraph (6) of Section 1-210 of this title is performed. In
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determining whether or not an employing unit for which service other
than domestic service is also performed is an employer under paragraph
1, 7, 8 or 10 of this section, the wages earned or the employment of an
employee performing domestic service shall not be taken into account;
12. Any employing unit which is not an employer by reason of any other
provisions of the Employment Security Act of 1980 shall nevertheless be
an “employer” if either:
a. within the calendar year or preceding calendar year, service is or
was performed, with respect to which the employing unit is liable for
any federal tax against which credit may be taken by the
employing unit for contributions required to be paid by it into a state
unemployment fund, or
b. the employing unit is required to be an “employer” as a condition
for approval of the Employment Security Act of 1980 for full tax credit
to be allowed against the tax imposed by the Federal
Unemployment Tax Act, 26 U. S.C., Section 3301 et seq.; or
13. If two or more employers share common ownership, management, or
control, the Commission may combine their merit rating accounts,
including their actual contribution and benefit experience, annual
payrolls, and contribution rates into one account.

Section 1-208.1 - Motor Carrier Not Employer of Lessor or Driver

In no event will a motor carrier be determined to be the employer of a
lessor as defined in Section 166a or 230.29 of Title 47 of the Oklahoma
Statutes, or of a driver receiving compensation from a lessor.

Section 1-209 - Employing Unit

“Employing unit” means any individual or type of organization,
including any partnership, association, trust, estate, joint stock company,
insurance company, limited liability company or corporation, whether
domestic or foreign, or the receiver, trustee in bankruptcy, trustee or
successor thereof, or the legal representative of a deceased person,
which has or subsequent to January 1, 1936, had in its employ one or
more individuals performing services for it within this state.

All individuals performing services within this state for any employing
unit which maintains two or more separate establishments within this state
shall be deemed to be employed by a single employing unit for all the
purposes of the Employment Security Act of 1980, except as provided
under paragraphs 10 and 11 of Section 1-208 of this title.

Whenever any employing unit contracts with or has under it any
contractor or subcontractor for any employment, which is part of its usual
trade, occupation, profession, or business, unless the employing unit as

10
2012 Oklahoma Employment Security Commission



http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=26USCAS3301&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000165&DocName=OKSTT40S1-208&FindType=Y&ReferencePositionType=S&ReferencePosition=05e3000075000
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000165&DocName=OKSTT40S1-208&FindType=Y&ReferencePositionType=S&ReferencePosition=28cd00004ea65

Section ARTICLE 1. GENERAL PROVISION & DEFINITIONS

well as each such contractor or subcontractor is an employer by reason
of Section 1-208 or Section 3-203 of this title, the employing unit shall for all
the purposes of the Employment Security Act of 1980 be deemed to
employ each individual in the employ of each such contractor or
subcontractor for each day during which such individual is engaged in
performing such employment; except that each such contractor or
subcontractor who is an employer by reason of Section 1-208 or Section
3-203 of this title shall alone be liable for the contributions measured by
wages paid to individuals employed by the contractor or subcontractor,
and except that any employing unit which shall become liable for and
pay contributions with respect to individuals in the employ of any such
contractor or subcontractor who is not an employer by reason of Section
1-208 or Section 3-203 of this title may recover the same from such
contractor or subcontractor.

Each individual employed to perform or to assist in performing the
work of any agent or employee of an employing unit shall be deemed to
be employed by such employing unit for all the purposes of the
Employment Security Act of 1980, whether such individual was hired or
paid directly by such employing unit or by such agent or employee of an
employing unit, provided the employing unit had actual or constructive
knowledge of the employment.

Section 1-209.1 - Definition of Lessor Employing Unit

A. “Lessor employing unit” means any independently established business
entity which engages in the business of providing leased employees to
any other employer, individual, organization, partnership, corporation or
other legal entity, referred to herein as a client lessee.

B. Any employer or any individual, organization, partnership, corporation
or other legal entity which meets the definition of lessor employing unit
shall be liable for contribution on wages paid by the lessor employing unit
to individuals performing services for client lessees of the lessor employing
unit.

C. Unless the lessor employing unit has timely complied with the provisions
of this section, any employer, individual, organization, partnership,
corporation or other legal entity leasing employees from any lessor
employing unit shall be jointly and severally liable for any unpaid
contributions, interest, penalties and fees due under this section from any
lessor employing unit attributable to wages for services performed for the
client lessee entity by the employees leased to the client lessee entity.

D. In order to relieve client lessees from joint and several liability imposed
under this section, any lessor employing unit as defined herein may post
and maintain a surety bond issued by a corporate surety authorized to
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do business in this state in an amount equivalent to the contributions for
which the lessor employing unit was liable in the last calendar year in
which it accrued contributions, or One Hundred Thousand Dollars
($100,000.00), whichever amount is the greater, to ensure prompt
payment of contributions, interest, penalties and fees for which the lessor
employing unit may be or may become liable under this section.

E. Any lessor employing unit as defined herein which is currently engaged
in the business of leasing employees to client lessees shall comply with the
provisions of this section by January 1, 1991.

F. Any lessor employing unit not engaged in the business of leasing
employees to client lessees on or before the effective date of this act
shall comply with the requirements herein before entering into lease
agreements with client lessees.

Section 1-210. Employment
“Employment” means:

(1) Any service, including service in interstate commerce, performed by:
(a) any officer of a corporation; or
(b) any individual who, under the usual common-law rules
applicable in determining the employer-employee relationship, has
the status of an employee.

(2) (a) any service, including service in interstate commerce, performed
by any individual other than an individual who is an employee under
paragraph (1) of this section who performs services for remuneration
for any person:

() as an agent-driver or commission-driver engaged in distributing
meat products, vegetable products, fruit products, bakery
products, beverages other than milk, or laundry or dry cleaning
services, for his or her principal; or
(i) as a traveling or city salesperson, other than as an agent-driver
or commission-driver, engaged upon a full-time basis in the
solicitation on behalf of, and the transmission to, his or her principal,
except for sideline sales activities on behalf of some other person,
of orders from wholesalers, retailers, contractors, or operators of
hotels, restaurants or other similar establishments for merchandise
for resale or supplies for use in their business operations;
(b) provided, the term “employment” shall include services
described in divisions (i) and (ii) of subparagraph (a) of this
paragraph if:
(i) the contract of service contemplates that substantially all of the
services are to be performed personally by such individual,
(i) the individual does not have a substantial investment in facilities
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used in connection with the performance of the services, other

than in facilities for transportation; and

(i) the services are not in the nature of a single transaction that is

not part of a continuing relationship with the person for whom the

services are performed.
(3) Service performed in the employ of this state or any of its
instrumentalities or any political subdivision thereof or any of its
instrumentalities or any instrumentality of more than one of the foregoing
or any instrumentality of any of the foregoing and one or more other
states or political subdivisions; provided, that such service is excluded
from “employment” as defined in the Federal Unemployment Tax Act, 26
U.S.C., Section 3306(c)(7), and is not excluded from “employment” under
paragraph (7) of this section.
(4) Service performed by an individual in the employ of a community
chest, fund, foundation or corporation, organized and operated
exclusively for religious, charitable, scientific, testing for public safety,
literary or educational purposes, or for the prevention of cruelty to
children or animals, no part of the net earnings of which inures to the
benefit of any private shareholder or individual, no substantial part of the
activities of which is carrying on propaganda, or otherwise attempting to
influence legislation and which does not participate in, or intervene in,
including the publishing or distributing of statements, any political
campaign on behalf of any candidate for public office; provided that
such organization had four or more individuals in employment for some
portion of a day in each of twenty (20) different weeks, whether or not
such weeks were consecutive, within either the calendar year or
preceding calendar year, regardless of whether they were employed at
the same moment of time.
(5) Service performed by an individual in agricultural labor as defined in
subparagraph (a) of paragraph (15) of this section when:

(a) the service is performed for a person who:

() during any calendar quarter in either the calendar year or the

preceding calendar year, paid remuneration in cash of Twenty

Thousand Dollars ($20,000.00) or more to individuals employed in

agricultural labor; or

(i) for some portion of a day in each of twenty (20) different

calendar weeks, whether or not the weeks were consecutive, in

either the calendar year or the preceding calendar year,

employed in agricultural labor ten or more individuals, regardless of

whether they were employed at the same moment of time.

(b) for the purposes of this paragraph any individual who is a
member of a crew furnished by a crew leader to perform service in
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agricultural labor for any other person shall be treated as an
employee of the crew leader:

() if the crew leader holds a valid certificate of registration under
the Farm Labor Contractor Registration Act of 1963, Public Law 95-
562, 29 U.S.C., Sections 1801 through 1872; or substantially all the
members of the crew operate or maintain tractors, mechanized
harvesting or crop-dusting equipment, or any other mechanized
equipment, which is provided by the crew leader; and

(ii) if the individual is not an employee of the other person within
the meaning of paragraph (1) of this section or subparagraph (d)
of this paragraph.

(c) for the purposes of this paragraph, in the case of any individual
who is furnished by a crew leader to perform service in agricultural
labor for any other person and who is not treated as an employee
of the crew leader under subparagraph (b) of this paragraph:

(i) the other person and not the crew leader shall be treated as the
employer of the individual; and

(i) the other person shall be treated as having paid cash
remuneration to the individual in an amount equal to the amount
of cash remuneration paid to the individual by the crew leader,
either on his or her own behalf or on behalf of the other person, for
the service in agricultural labor performed for the other person.

(d) for the purposes of this paragraph, the term “crew leader”
means an individual who:

() furnishes individuals to perform service in agricultural labor for
any other person;
(i) pays, either on his or her own behalf or on behalf of another
person, the individuals so furnished by the crew leader for the
service in agricultural labor performed by them; and
(i) has not entered into a written agreement with the other person
(farm operator) under which the individual is designated as an
employee of the other person.
(6) The term “employment” shall include domestic service in a private
home, local college club or local chapter of a college fraternity or
sorority performed for a person who paid cash remuneration of One
Thousand Dollars ($1,000.00) or more in the calendar year or the
preceding calendar year to individuals employed in such domestic
service in any calendar quarter.
(7) For the purposes of paragraphs (3) and (4) of this section the term
“employment” does not apply to service performed:
(a) in the employ of:
(i) a church or convention or association of churches;
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(i) an organization which is operated primatrily for religious purposes
and which is operated, supervised, controlled, or principally
supported by a church or convention or association of churches;
or
(i) an elementary or secondary school which is operated primarily
for religious purposes, which is described in 26 U.S.C., Section
501(c)(3), and which is exempt from tax under 26 U.S.C., Section
501(a).
(b) by a duly ordained, commissioned or licensed minister of a
church in the exercise of his or her ministry or by a member of a
religious order in the exercise of duties required by the order;
(c) in the employ of a governmental entity referred to in paragraph
(3) of this section if the service is performed by an individual in the
exercise of duties:
() as an elected official;
(i) as a member of a legislative body, or a member of the judiciary
of a state or political subdivision;
(i) as a member of the State National Guard or Air National Guard;
(iv) as an employee serving on a temporary basis in case of fire,
storm, snow, earthquake, flood or similar emergency;
(v) in a position which, under or pursuant to the laws of this state, is
designated as a major nontenured policymaking or advisory
position, or a policymaking or advisory position the performance of
the duties of which ordinarily does not require more than eight (8)
hours per week;
(vi) as an election official or election worker if the amount of
remuneration received by the individual during the calendar year
for services as an election official or election worker is less than
One Thousand Dollars ($1,000.00);
(d) by an individual who is participating or enrolled in a program of
an organization that provides rehabilitation through work for
individuals whose earning capacity is impaired by age, physical or
mental deficiency, or injury, or a program of an organization that
provides work for individuals who, because of their impaired mental
or physical capacity cannot be readily absorbed into the
competitive labor market; provided that the services are performed
by a program participant on real property owned or leased directly
by the organization or by a program participant working under a
special certificate issued by the U.S.
Secretary of Labor pursuant to 29 U.S.C., Section 214(c) and 29
C.F.R., Section 525.1 et seq.;
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(e) as part of an unemployment work-relief or work-training program
assisted or financed in whole or in part by any federal agency or an
agency of a state or political subdivision thereof or of an Indian tribe,
by an individual receiving such work-relief or work-training; or
(f) by an inmate of a custodial or penal institution.
(8) The term “employment” shall include the service of an individual who
is a citizen of the United States, performed outside the United States,
exceptin Canada, in the employ of an American employer other than
service which is deemed “employment” under the provisions of
paragraphs (11) or (12) of this section or the parallel provisions of another
state's law, if:
(a) the employer's principal place of business in the United States is
located in this state;
(b) the employer has no place of business in the United States, but:
() the employer is an individual who is a resident of this state;
(i) the employer is a corporation which is organized under the laws
of this state; or
(i) the employer is a partnership or a trust and the number of the
partners or trustees who are residents of this state is greater than
the number who are residents of any one other state;
(c) none of the criteria of subparagraphs (a) and (b) of this
paragraph are met but the employer has elected coverage in this
state or, the employer having failed to elect coverage in any state,
the individual has filed a claim for benefits, based on such service,
under the law of this state;
(d) an “American employer”, for purposes of this subsection, means
a person who is:
() an individual who is a resident of the United States;
(i) a partnership if two-thirds or more of the partners are residents of
the United States;
(i) a trust, if all of the trustees are residents of the United States; or
(iv) a corporation organized under the laws of the United States or
of any state; and
(e) the term “United States”, for the purposes of this subsection,
includes the states, the District of Columbia, the Commonwealth of
Puerto Rico and the Virgin Islands.
(9) Notwithstanding paragraph (11) of this section, all service performed
by an officer or member of the crew of an American vessel on or in
connection with the vessel, if the operating office, from which the
operations of the vessel operating on navigable waters within, or within
and without, the United States are ordinarily and regularly supervised,
managed, directed and controlled is within this state.
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(10) Notwithstanding any other provisions of the Employment Security Act
of 1980, “employment”:
(a) includes any service with respect to which a tax is required to be
paid under any federal law imposing a tax against which credit may
be taken for contributions required to be paid into a state
unemployment fund; and
(b) includes any service which is required to be “employment” for full
tax credit to be allowed against the tax imposed by the Federal
Unemployment Tax Act of 1954, Public Law 591, Chapter 736, as
amended, 26 U.S.C., Section 3301 et seq.
(11) The term “employment” shall include an individual's entire service,
performed within or both within and without this state if:
(a) the service is localized in this state; or
(b) the service is not localized in any state but some of the service is
performed in this state and:
() the individual's base of operations, or, if there is no base of
operations, then the place from which the individual's employment
is directed or controlled is in this state; or
(i) the individual's base of operations or place from which the
service is directed or controlled is not in any state in which some
part of the service is performed but the individual's residence is in
this state.
(12) (a) Services covered by an election pursuant to Section 3-203 of this
title; and
(b) services covered by an arrangement pursuant to Section 4-701 et
seq. of this title between the Oklahoma Employment Security
Commission and the agency charged with the administration of any
other state or federal unemployment compensation law, pursuant to
which all services performed by an individual for an employing unit
are deemed to be performed entirely within this state,
shall be deemed to be employment if the Commission has approved an
election of the employing unit for whom such services are performed,
pursuant to which the entire service of such individual during the period
covered by such election is deemed to be insured work.
(13) Service shall be deemed to be localized within a state if:
(a) the service is performed entirely within such state; or
(b) the service is performed both within and without such state, but
the service performed without such state is incidental to the
individual's service within the state; for example, is temporary or
transitory in nature or consists of isolated transactions.
(14) Notwithstanding any other provision of this subsection, services
performed by an individual for wages or under any contract of hire shall
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be deemed to be employment subject to the Employment Security Act

of 1980 unless and until it is shown to the satisfaction of the Commission

that:
(a) such individual has been and will continue to be free from
control or direction over the performance of the services, both
under the contract of hire and in fact; and
(b) such individual is customarily engaged in an independently
established business; or
(c) such service is outside the usual course of the business for which
the service is performed and that the service is performed outside of
all the places of business of the enterprise for which the service is
performed.

(15) The term “employment” shall not include:
(a) services performed by an individual in agricultural labor, except
as provided under paragraph (5) of this section. Services performed
by an individual who is a nonresident alien admitted to the United
States to perform agricultural labor, pursuant to 8 U.S.C. Sections
1101(a), 1184(c) and 1188. For purposes of this subparagraph, the
term “agricultural labor” means remunerated service performed in
agricultural labor as defined in the Federal Unemployment Tax Act,
26 U.S. C., Section 3306(k);
(b) domestic service, except as provided under paragraph (6) of this
section, in a private home, local college club, or local chapter of a
college fraternity or sorority;
(c) service performed by an individual in the employ of his or her son,
daughter, or spouse, and service performed by a child under the
age of twenty-one (21) in the employ of his or her father or mother,
or both father and mother;
(d) service performed in the employ of the United States government
or an instrumentality of the United States exempt under the
Constitution of the United States from the contributions imposed by
the Employment Security Act of 1980, except that to the extent that
the Congress of the United States shall permit states to require any
instrumentalities of the United States to make payments into an
unemployment fund under a state unemployment compensation
law, all of the provisions of the Employment Security Act of 1980 shall
be applicable to such instrumentalities, and to services performed
for such instrumentalities, in the same manner, to the same extent,
and on the same terms as to all other employers, employing units,
individuals and services; provided that if this state shall not be
certified for any year by the Secretary of Labor of the United States
under the Federal Internal Revenue Code, 26 U.S.C., Section 3304(c),
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the payments required of such instrumentalities with respect to the
year shall be refunded by the Commission from the fund in the same
manner and within the same period as is provided in Section 3-304 of
this title with respect to contributions erroneously collected;
(e) service with respect to which unemployment compensation is
payable under an unemployment compensation system established
by an act of Congress;
(f) service performed in the employ of a foreign government,
including service as a consul or other officer or employee or a
nondiplomatic representative;
(g) service performed in the employ of an instrumentality wholly
owned by a foreign government:
() if the service is of a character similar to that performed in foreign
countries by employees of the United States government or of an
instrumentality thereof, and
(ii) if the Commission finds that the United States Secretary of State
has certified to the United States Secretary of the Treasury that the
foreign government, with respect to whose instrumentality
exemption is claimed, grants an equivalent exemption with
respect to similar service performed in the foreign country by
employees of the United States government and of
instrumentalities thereof;
(h) service covered by an arrangement between the Commission
and the agency charged with the administration of any other state
or federal unemployment compensation law pursuant to which all
services performed by an individual for an employing unit during the
period covered by such employing unit's duly approved election,
are deemed to be performed entirely within the jurisdiction of such
other state or federal agency;
(i) service performed as a student nurse in the employ of a hospital
or a nurses' training school by an individual who is enrolled and is
regularly attending classes in a nurses' training school chartered or
approved pursuant to state law; and service performed as an intern
in the employ of a hospital by an individual who has completed a
four-year course in a medical school chartered or approved
pursuant to state law;
() service performed by an individual for a person, firm, association,
trust, partnership or corporation as an insurance agent, or as an
insurance solicitor or as a licensed real estate agent, if all such
service performed by such individual for such person is performed for
remuneration solely by way of commissions or fees;
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(k) service performed by an individual under the age of eighteen
(18) in the delivery and distribution of newspapers or shopping news,
not including delivery or distribution to any point for subsequent
delivery or distribution, and services performed by an individual
eighteen (18) years of age or older who meets the definition of a
“direct seller” as defined in 26 U.S.C., Section 3508(b)(2), that states
in pertinent part:
() the individual must be engaged in the delivery or distribution of
newspapers or shopping news, including any services directly
related to such trade or business,
(ii) substantially all the remuneration, whether or not paid in cash,
for the performance of the services described in clause (i) of this
subdivision is directly related to sales or other output, including the
performance of services, rather than the number of hours worked,
and
(iii) the services performed by the individual are performed
pursuant to a written contract between the person and the person
for whom the services are performed and the contract provides
that the person will not be treated as an employee with respect to
the services;
() service performed in the employ of a school, college or university,
if the service is performed:
() by a student who is enrolled and is regularly attending classes at
the school, college, or university, or
(i) by the spouse of the student, if the spouse is advised, at the time
the spouse commences to perform the service, that:
(1) the employment of the spouse to perform the service is
provided under a program to provide financial assistance to
the student by the school, college, or university, and
(I the employment will not be covered by any program of
unemployment insurance;
(m) service performed by an individual who is enrolled at a nonprofit
or public educational institution which normally maintains a regular
faculty and curriculum and normally has a regularly organized body
of students in attendance at the place where its educational
activities are carried on as a student in a full-time program, taken for
credit at the institution, which combines academic instruction with
work experience, if the service is an integral part of the program,
and the institution has so certified to the employer, except that this
provision shall not apply to service performed in a program
established for or on behalf of an employer or group of employers;
(n) service performed in the employ of a hospital, if the service is
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performed by a patient of the hospital;
(o) services performed by cooperative extension personnel holding
federal appointments employed by state institutions of higher
learning;
(p) earnings of employees being paid by state warrants who are
presently covered by the Federal Unemployment Compensation
Act, 5 U.S.C., Section 8501 et seq., by virtue of their federal status;
(g) cosmetology services performed by an individual in a beauty
shop, as defined by Section 199.1 of Title 59 of the Oklahoma
Statutes, pursuant to an agreement whereby the owner of the
beauty shop leases or rents facilities for cosmetology to such
individual;
(r) barbering services performed by an individual in a barber shop, as
defined by Section 61.5 of Title 59 of the Oklahoma Statutes,
pursuant to an agreement whereby the owner of the barber shop
leases or rents facilities for barbering to such individual,
(s) services performed as a participant in a work or training program
administered by the Department of Human Services;
(t) riding services performed by a jockey and services performed by
a trainer of race horses in preparation for and during an approved
race meeting licensed by the Oklahoma Horse Racing Commission;
(u) service performed by an individual whose remuneration consists
solely of commissions, overrides, bonuses, and differentials related to
sales or other output derived from in-person sales to, or solicitation of
orders from, ultimate consumers primarily in the home, or otherwise
than in a permanent retail establishment;
(v) service performed by a person, commonly referred to as “owner-
operator”, who owns or leases a truck-tractor or truck for hire,
provided the owner-operator actually operates the truck-tractor or
truck and, further, that the entity contracting with the owner-
operator is not the lessor of the truck-tractor or truck;
(w) services performed as a chopper of cotton who weeds or thins
cotton crops by hand or hoe. This subsection shall be interpreted
and applied consistently with the Federal Unemployment Tax Act, 26
U.S.C., Sections 3304(a)(6)(A) and 3306(k); or
(x) services performed for a private for-profit person or entity by an
individual as a landman:
() if the individual is engaged primarily in negotiating for the
acquisition or divestiture of mineral rights or negotiating business
agreements that provide for the exploration for or development of
minerals,
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(i) if substantially all remuneration paid in cash or otherwise for the
performance of the services is directly related to the completion
by the individual of the specific tasks contracted for rather than to
the number of hours worked by the individual, and

(iii) if the services performed by the individual are performed under
a written contract between the individual and the person for
whom the services are performed; provided that the individual is to
be treated as an independent contractor and not as an employee
with respect to the services provided under the contract.

Section 1-211 - Employment Office

“Employment office” means a free public employment office or
branch thereof operated by this or any other state as a part of a state-
controlled system of public employment offices or by a federal agency
charged with the administration of an unemployment compensation
program or free public employment offices.

Section 1-212 - Fund, Employment Security Administration Fund

(1) “Fund” means the Unemployment Compensation Fund established by
this act.

(2) “Employment Security Administration Fund” means the fund
established by this act from which administration expenses under this act
shall be paid.

Section 1-213 - Hospital

“Hospital” means any hospital required to be licensed under the Public
Health Code, Sections 101 et seq. of Title 63 of the Oklahoma Statutes,
and includes state mental hospitals and any other mental hospital or
institution.

Section 1-214 - Institution of Higher Education

“Institution of higher education” means an educational institution
which:
(1) Admits as regular students only individuals having a certificate of
graduation from a high school, or the recognized equivalent of such
certificate;
(2) Is legally authorized in this state to provide a program of education
beyond high school;
(3) Provides an educational program for which it awards a bachelor's or
higher degree, or provides a program which is acceptable for full credit
toward such degree, a program of postgraduate or postdoctoral studies,
or a program of training to prepare students for gainful employment in a
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recognized occupation; and
(4) Is a public or other nonprofit institution.

Notwithstanding any of the foregoing provisions of this subsection, all
colleges and universities in this state are institutions of higher education
for purposes of this section.

Section 1-215 - Insured Work
“Insured work” means employment for employers as defined by this
act.

Section 1-216 - State

“State” includes, in addition to the states of the United States of
America, the District of Columbia, the Commonwealth of Puerto Rico
and the Virgin Islands.

Section 1-217 - Unemployed

An individual shall be deemed “unemployed” with respect to any
week during which he performed no services and with respect to which
no wages are payable to him, or with respect to any week of less than
full-time work if the wages payable to him with respect to such week are
less than his weekly benefit amount plus One Hundred Dollars ($100.00);
provided that for the purpose of this section only, any vacation leave
payments or sick leave payments, which such individual may receive or
be entitled to from his employer or former employer, arising by reason of
separation from employment, shall be deemed not to be wages as the
term wages is used in this section.

Section 1-218. Wages

“Wages” means all remuneration for services from whatever source,
including commissions and bonuses and the cash value of all
remuneration in any medium other than cash, and includes dismissal
payments which the employer is required by law or contract to make.
Gratuities customarily received by an individual in the course of work
from persons other than the employing unit shall be treated as wages
received from the employing unit. The reasonable cash value of
remuneration in any medium other than cash, and the reasonable
amount of gratuities, shall be estimated and determined in accordance
with rules prescribed by the Oklahoma Employment Security Commission.
The term wages shall not include:
1. The amount of any payment, with respect to services performed to or
on behalf of an individual in its employ under a plan or system established
by an employing unit which makes provision for individuals in its employ
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generally, or for a class or classes of such individuals, including any
amount paid by an employing unit for insurance or annuities, or into a
fund to provide for any such payment, on account of:
a. retirement, other than employee contributions or deferrals after
December 31, 2002, under a qualified plan as described in 26 U.S.C.,
Section 401(k) and, after December 31, 2005, under a qualified plan
as described in 26 U.S.C., Sections 403b, 408(k), 457 and 7701(j), and,
after December 31, 2010, under a qualified plan as described in 26
U.S.C., Section 408(p),
b. sickness or accident disability,
c. medical and hospitalization expenses in connection with sickness
or accident disability,
d. death, provided the individual in its employ:
(1) has not the option to receive, instead of provision for such
death benefit, any part of such payment, or if such death benefit is
insured, any part of the premium or contributions to premiums paid
by the employing unit, and
(2) has not the right, under the provisions of the plan or system or
policy of insurance providing for such death benefit, to assign such
benefit, or to receive cash consideration in lieu of such benefit
either upon withdrawal from the plan or system providing for such
benefit or upon termination of such plan or system or policy of
insurance or of the individual's services with such employing unit, or
e. a bona fide thrift or savings fund, providing:
(1) such payment is conditioned upon a payment of a substantial
sum by such individuals in its employ, and
(2) that such sum paid by the employing unit cannot under the
provisions of such plan be withdrawn by an individual more
frequently than once in any twelve-month period, except upon an
individual's separation from that employment;
2. Any payment made to, or on behalf of, an employee or his or her
beneficiary under a cafeteria plan of the type described in 26 U.S.C.,
Section 125 and referred to in 26 U.S.C., Section 3306(b)(5)(G);
3. Any payment made, or benefit furnished, to or for the benefit of an
employee if at the time of such payment or such furnishing it is
reasonable to believe that the employee will be able to exclude such
payment or benefit from income under an educational assistance
program as described in 26 U.S.C. , Section 127 or a dependent care
assistance program as described in 26 U.S.C., Section 129 and as referred
to in 26 U.S.C., Section 3306(b)(13);
4. The payment by an employing unit, without deduction from the
remuneration of the individual in its employ, of the tax imposed upon
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such individual in its employ under 26 U.S.C., Section 3101 with respect to
domestic services in a private home of the employer or for agricultural
labor;

5. Dismissal payments which the employer is not required by law or
contract to make;

6. The value of any meals and lodging furnished by or on behalf of an
employer to an individual in its employ; provided the meals and lodging
are furnished on the business premises of the employer for the
convenience of the employer; or

7. Payments made under an approved supplemental unemployment
benefit plan.

Section 1-219 - Wages Paid

“Wages paid” means wages actually paid to the worker; provided,
however, that in the event of any distribution of an employer's assets
through insolvency, receivership, composition, assignment for the benefit
of creditors, or termination of business, wages earned but not actually
paid shall be considered as paid.

Section 1-220 - Week
“Week” means such period of seven (7) consecutive days, as the
Commission may by regulation prescribe.

Section 1-221 - Benefit Wages

“Benefit wages” means the taxable wages earned by a claimant
during the claimant's base period which are not in excess of the current
maximum weekly benefit amount, as determined under Section 2-104 of
this title, multiplied by the maximum number of weeks for which benefits
could be paid to any individual (now twenty-six (26) weeks) multiplied by
three (3); provided, however, no wages shall be included as “benefit
wages” unless and until the claimant has been paid benefits for five (5)
weeks in one (1) benefit year.

Section 1-222 - Repealed by Laws 1998, c. 161, § 15, eff. July 1, 1998
Section 1-223 - Taxable Wages Defined

A. Prior to January 1, 2000, “taxable wages” means the wages paid to an
individual with respect to employment during a calendar year for services
covered by the Employment Security Act of 1980 or other state
unemployment compensation acts which shall equal fifty percent (50%)
of the state's average annual wage for the second preceding calendar

year as determined by the Commission, rounded to the nearest multiple
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of One Hundred Dollars ($100.00).
B. Beginning January 1, 2000, “taxable wages” means the wages paid to
an individual with respect to employment during a calendar year for
services covered by the Employment Security Act of 1980 or other state
unemployment compensation acts which shall equal the applicable
percentage of the state's average annual wage for the second
preceding calendar year as determined by the Commission, rounded to
the nearest multiple of One Hundred Dollars ($100.00). The applicable
percentage is determined by the conditional factor in place during the
calendar year for which the taxable wage is being calculated. The
conditional factor is determined pursuant to the provisions of Section 3-
113 of this title. The applicable percentages are as follows:

1. Forty percent (40%) during any calendar year in which the balance

in the Unemployment Compensation Fund is in excess of the amount

required to initiate conditional contribution rates, pursuant to the

provisions of Section 3-113 of this title;

2. Forty-two and one-half percent (42.5%) during calendar years in

which condition “a” exists;

3. Forty-five percent (45%) during calendar years in which condition

“b” exists;

4. Forty-seven and one-half percent (47.5%) during calendar years in

which condition “c” exists; and

5. Fifty percent (50%) during calendar years in which condition “d”

exists.

Section 1-224 - File
A. When any document is required to be filed by the provisions of the
Employment Security Act of 1980 or the rules promulgated under the
authority of the Employment Security Act of 1980 with the Oklahoma
Employment Security Commission, any of its representatives, or the Board
of Review for the Oklahoma Employment Security Commission, the term
“file”, “files”, or “filed” shall be defined as follows:
1. Hand-delivered to the central administrative office of the
Oklahoma Employment Security Commission by the close of business
on or before the date due;
2. Telefaxed to the telefax number indicated on the determination
letter, order or other document issued by the Oklahoma Employment
Security Commission by midnight on or before the date due. Timely
telefaxing shall be determined by the date and time recorded by the
Commission's telefax equipment;
3. Mailed with sufficient postage and properly addressed to the
address indicated on the determination letter, order or other
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document issued by the Oklahoma Employment Security Commission
on or before the date due. Timely mailing shall be determined by the
postmark; or
4. Electronically transmitted via data lines to the Oklahoma
Employment Security Commission, as directed by the instructions on
the determination letter, order or other document issued by the
Commission, by midnight on or before the date due. Timely
transmission shall be determined by the Commission's transmission log
file.
B. If the Employment Security Act of 1980 or the rules promulgated under
the
Employment Security Act of 1980 require that a document be filed with a
court or any
other agency of this state, the term “file”, “files” or “filed” shall be defined
by the statutes, rules or practice governing that court or agency.

Section 1-225 - Supplemental Unemployment Benefit Plan
A. “Supplemental unemployment benefit plan” means a plan that
provides for an employer to make payments to its employees during a
permanent or temporary layoff that will supplement unemployment
benefits received by the employees. The purpose of a supplemental
unemployment benefit plan is to allow an employer to sustain the
purchasing power of its employees or former employees during a layoff.
B. A supplemental unemployment benefit plan for a temporary layoff
must meet the following requirements:
1. The plan shall provide for a payment from the employer to the
employee each week during the temporary layoff to supplement
unemployment benefits received by the employee;
2. The plan must be part of an agreement entered into between the
employer and employee, or between the employer and a collective
bargaining agent on behalf of the employee, before the date the
layoff is effective;
3. The employer must be able to give a reasonable assurance that the
separated employees will be able to return to work at the end of the
temporary layoff;
4. The employer must inform the Commission of the beginning and
ending dates of the layoff and keep the Commission informed of any
changes in circumstances while any claims for unemployment
benefits are in existence; and
5. The plan must provide for equal treatment of all employees
covered by the plan who are included in the layoff.
The requirements of Section 2-417 of this title shall be waived for any
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claimant of unemployment benefits who is receiving supplemental
benefits under this subsection.
C. A supplemental unemployment benefit plan for a permanent layoff
must meet the following requirements:
1. The plan shall provide for a payment from the employer to the
former employee during each week unemployment benefits are paid
to the former employee, in order to supplement the unemployment
benefits received by the former employee;
2. The plan must be part of an agreement entered into between the
employer and former employee, or between the employer and a
collective bargaining agent on behalf of the former employee, before
the date the layoff is effective; and
3. The plan must provide for equal treatment of all former employees
covered by the plan who are included in the layoff.
The requirements of Section 2-417 of this title will be applicable to any
claimant of unemployment benefits who is receiving supplemental
benefits under this subsection.
D. The amount of supplemental unemployment benefit plan payments
will not be deducted from the weekly benefit amount of an
unemployment benefit claim.
E. All supplemental unemployment benefit plans must be approved by
the Director of the Unemployment Insurance Division of the Oklahoma
Employment Security Commission. The Director's determination will be in
writing and mailed to the employer and the collective bargaining agent
of the employees, if any exists, at their last-known addresses, within
twenty (20) days of the receipt of the employer's plan. If an employer or
collective bargaining agent disagrees with the determination, an appeal
can be taken pursuant to Section 3-115 of this title.

Section 1-225A - Repealed by Laws 2007, SB 809, c. 354, § 18, eff.
November 1, 2007

Section 1-226 - Initial Claim - Additional Initial Claim — Reopened Claim —
Continued Claim Series

A. “Initial claim” means a new claim application submitted by a claimant
to establish a benefit year for unemployment insurance benefits.

B. “Additional initial claim” means a claim application which reactivates
a claim during an existing benefit year and certifies to a period of
employment which occurred subsequent to the date of the filing of the
last initial, additional or reopened claim.

C. “Reopened claim” means a claim application which reactivates a
claim during an existing benefit year when a claimant stopped filing for
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benefits before his or her claim was exhausted, but in which there
occurred no intervening employment from the date of the filing of the
last initial, additional or reopened claim.

D. “Continued claim series” means an uninterrupted series of weekly
claims filed by a claimant during the benefit year.

Section 1-227 - Experience Period

“Experience period” means:
1. For any tax year occurring before January 1, 2007, the most recent
three (3) consecutive completed calendar years occurring before the
calendar year for which a tax rate is being calculated; and
2. For any tax year occurring after December 31, 2006, the most recent
twelve (12) consecutive completed calendar quarters occurring before
July 1 of the year immediately preceding the year for which the
employer's contribution rate is being calculated.

PART 3. OTHER DEFINITIONS

Section 1-301 - Other Definitions Applicable to Extended Benefits
Other definitions applicable to extended benefits and the sections in
which they appear are:

“Eligibility period”--Section 2-711

“Exhaustee”--Section 2-712

“Extended benefit period”--Section 2-703

“Extended benefits”--Section 2-710

“National ‘off’ indicator”--Section 2-705

“National ‘on’ indicator”’--Section 2-704

“Rate of insured unemployment”--Section 2-708

“Regular benefits”--Section 2-709

“State law”--Section 2-713

“State ‘off’ indicator”--Section 2-707

“State ‘on’ indicator”--Section 2-706

Section 1-302 - Index of Other Definitions
Other definitions in this act and the sections in which they appear are:
“Crew leader”--Section 1-210(5)(d)
“American employer”’--Section 1-210(9)(d)
“United States”--Section 1-210(9)(e)
“Suitable work”--Section 2-408(2)
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ARTICLE 2 — BENEFITS
PART 1. COMPUTATION

Section 2-101 - Applicability
The provisions of this part shall be applicable to the computation of
benefits under this act.

Section 2-102 - Rounding Provision

Any benefit amount, any maximum benefit amount, or any payment
amount computed under the provisions of this article that is not a multiple
of One Dollar ($1.00) shall be computed to the next lower multiple of One
Dollar ($1.00).

Section 2-103 - Benefits Paid From Fund

All benefits provided herein shall be payable from the fund. All benefits
shall be paid in accordance with the rules as the Oklahoma Employment
Security Commission may prescribe.

Section 2-104 - Computation of Benefit Amount
A. The weekly benefit amount of an individual shall be an amount equal
to one twenty-third ( 1/23 ) of the taxable wages paid to the individual
during that quarter of his base period in which such taxable wages were
highest. If such amount is more than the maximum weekly benefit
amount, it shall be reduced to the maximum weekly benefit amount or if
the amount is less than Sixteen Dollars ($16.00), it shall be increased to
Sixteen Dollars ($16.00).
B. The maximum weekly benefit amount shall be:
1. Prior to July 1, 1984, One Hundred Eighty-five Dollars ($185.00); and
2. Beginning July 1, 1984, the greater of:
a. One Hundred Ninety-seven Dollars ($197.00), or
b. (1) sixty percent (60%) of the average weekly wage of the
second preceding calendar year during any calendar year in
which the balance in the Unemployment Compensation Fund is
in excess of the amount required to initiate conditional
contribution rates, pursuant to the provisions of Section 3-113 of
this title,
(2) fifty-seven and one-half percent (57.5%) of the average
weekly wage of the second preceding calendar year during
calendar years in which condition “a” exists,
(3) fifty-five percent (55%) of the average weekly wage of the
second preceding calendar year during calendar years in which
condition “b” exists,
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(4) fifty-two and one-half percent (52.5%) of the average weekly
wage of the second preceding calendar year during calendar
years in which condition “c” exists, and
(5) fifty percent (50%) of the average weekly wage of the second
preceding calendar year during calendar years in which
condition “d” exists.
C. Before the last day of June of each year the Commission shall
determine the average weekly wage of the preceding calendar year in
the following manner:
1. The sum of the total monthly employment reported for the calendar
year shall be divided by twelve (12) to determine the average
monthly employment;
2. The sum of the total wages reported for the previous calendar year
shall be divided by the average monthly employment to determine
the average annual wage; and
3. The average annual wage shall be divided by fifty-two (52) to
determine the average weekly wage.

Section 2-105 - Wages Subtracted From Benefit Amount

Each eligible individual who is unemployed with respect to any week
ending after July 1, 1994, shall be paid with respect to such week a
benefit in an amount equal to the weekly benefit amount of the
individual less that part of the wages, if any, payable to the individual
with respect to such week which is in excess of One Hundred Dollars
($100.00). Each individual claiming benefits shall report all wages that the
individual has been or will be paid for work performed during any week in
which the individual claims unemployment benefits, regardless of the
source or amount.

Section 2-106 - Maximum Benefit Amount

An otherwise eligible individual shall be entitled during any benefit year
to a total amount of benefits equal to whichever is the lesser of:
1. Twenty-six (26) times the weekly benefit amount of the individual;
2. The applicable percentage of the state's average annual wage for the
second preceding calendar year as determined by the Commission,
rounded to the nearest multiple of One Hundred Dollars ($100.00). The
applicable percentage is determined by the conditional factor in place
during the calendar year in which the individual files for benefits. The
conditional factor is determined pursuant to the provisions of Section 3-
113 of this title. The applicable percentages for this paragraph are as
follows:
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a. twenty-five percent (25%) during any calendar year in which the
balance in the Unemployment Compensation Fund is in excess of
the amount required to initiate conditional contribution rates,
pursuant to the provisions of Section 3-113 of this title,
b. twenty-three and three-fourths percent (23.75%) during calendar
years in which condition “a” exists,
c. twenty-two and one-half percent (22.5%) during calendar years in
which condition “b” exists,
d. twenty-one and one-fourth percent (21.25%) during calendar
years in which condition “c” exists, and
e. twenty percent (20%) during calendar years in which condition
“d” exists; or
3. The applicable percentage of the individual's wages for insured work
paid during the base period of the individual. The applicable percentage
is determined by the conditional factor in place during the calendar year
in which the individual files for benefits. The conditional factor is
determined pursuant to the provisions of Section 3-113 of this title. The
applicable percentages for this paragraph are as follows:
a. fifty percent (50%) during any calendar year in which the balance
in the Unemployment Compensation Fund is in excess of the amount
required to initiate conditional contribution rates, pursuant to the
provisions of Section 3-113 of this title,
b. forty-seven and one-half percent (47.5%) during calendar years in
which condition “a” exists,
c. forty-five percent (45%) during calendar years in which condition
“b” exists,
d. forty-two and one-half percent (42.5%) during calendar years in
which condition “c” exists, and
e. forty percent (40%) during calendar years in which condition “d”
exists.

Section 2-107 - Benefits - Portion of a Week

Notwithstanding any other provisions of this act, the Commission may
by rule prescribe that the existence of unemployment, eligibility for
benefits and the amount of benefits payable shall be determined, in the
case of any otherwise eligible claimant who, within a week of
unemployment, is separated from, or secures, work on a regular
attachment basis, for that portion of the week occurring before or after
such separation from or securing of work, provided such rules are
reasonably calculated to secure general results substantially similar to
those provided by this act with respect to weeks of unemployment.
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Section 2-108 - Benefits - Approved Training
A. Notwithstanding any other provisions of law, no otherwise eligible
individual shall be denied benefits for any week because the individual is
in training with the approval of the Commission, nor shall such individual
be denied benefits with respect to any week in which the individual is in
training with the approval of the Commission by reason of the application
of provisions of law relating to availability for work, active search for work,
failure to apply for, or a refusal to accept, suitable work. Such approval
for training shall be determined by consideration of all the following
factors:
1. The individual's skills are obsolete or such that there are minimal
opportunities for employment;
2. Training is for an occupation for which there is a substantial and
recurring demand; and
3. The individual possesses aptitudes or skills which can be
supplemented by retraining within a reasonable time.
B. Any individual in training approved by the Commission will produce
satisfactory evidence of continued attendance and satisfactory progress.
Failure to comply shall result in a disqualification of benefits for each
week of occurrence.

Section 2-109 - Employment Requirement In Preceding Benefit Year

No individual may receive benefits in a benefit year unless, subsequent
to the beginning of the immediately preceding benefit year during which
the individual received benefits, the individual performed service and
earned remuneration for such service in an amount equal to at least ten
(10) times the individual's weekly benefit amount in the current benefit
year.

PART 2. ELIGIBILITY

Section 2-201 - Applicability
The provisions of this part apply to eligibility to receive benefits under
this act.

Section 2-202 - Conditions for Eligibility

An unemployed individual shall be eligible to receive benefits with
respect to any week only if the Commission finds that he satisfies the
provisions of this Part 2.

Section 2-203 - Claim
A. An unemployed individual must file an initial claim for unemployment
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benefits by calling an Oklahoma Employment Security Commission claims
representative in a Commission Call Center, by completing the required
forms through the Internet Claims service provided by the Commission, or
by completing all forms necessary to process an initial claim in a local
office of the Commission or any alternate site designated by the
Commission to take unemployment benefit claims. The Commission may
obtain additional information regarding an individual's claim through any
form of telecommunication, writing, or interview. An unemployed
individual must file a claim in writing or by telecommunication for benefits
with respect to each week in accordance with such rule as the
Commission may prescribe.

B. With respect to each week, he or she must provide the Commission
with a true and correct statement of all material facts relating to: his or
her unemployment; ability to work; availability for work; activities or
conditions which could restrict the individual from seeking or accepting
full-time employment immediately; applications for or receipt of workers'
compensation benefits; employment and earnings; and the reporting of
other income from retirement, pension, disability, self-employment,
education or training allowances.

C. No claim will be allowed or paid unless the claimant resides within a
state or foreign country with which the State of Oklahoma has entered
into a reciprocal or cooperative arrangement pursuant to Part 7 of Article
IV of the Employment Security Act of 1980.

D. The Commission may require the individual to produce documents or
information relevant to the claim for benefits. If the individual has the
ability to produce the documents or information and fails to produce it,
the individual's claim for unemployment benefits may be disqualified
indefinitely by the Commission until the information is produced. The
Commission may require the individual to personally appear at a location
for a purpose relevant to the individual's unemployment claim or job
search. If the individual fails to appear, the individual's claim for
unemployment benefits may be disqualified indefinitely by the
Commission until the individual makes a personal appearance as
directed. An individual that has been disqualified indefinitely by the
provisions of this subsection may receive payment for any week between
the initial failure and the compliance with this subsection if the claimant is
otherwise eligible and has made a timely filing for each intervening week.

Section 2-204 - Registration for Employment

The unemployed individual must register for work within (7) days of filing
his or her initial claim for unemployment benefits in accordance with such
rules as the Commission may prescribe, except that the Commission may
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waive the requirements of this section as to individuals attached to
regular jobs, situations involving mass layoffs, or individuals in areas not
served by an established employment office or Internet service when it
finds that compliance with these requirements would be oppressive, or
would be inconsistent with the purpose of the Employment Security Act of
1980.

[Amended by HB 2204, effective 5-8-12]

Section 2-205 - Repealed by Laws 1990, c. 333, § 20, emerg. eff. May 31,
1990

Section 2-205.1 - Eligibility for Unemployment

The unemployed individual must be able to perform work duties in
keeping with his education, training and experience. He must also be
available to seek and accept work at any time and may not be
engaged in any activity that would normally restrict his seeking or
accepting employment in keeping with his education, training and
experience.

The fact that an individual is enrolled in school shall not, in and of itself,
render an individual ineligible for unemployment benefits. Such individual
who is involuntarily unemployed and otherwise eligible for benefits and
who offers to quit school, adjust class hours or change shifts in order to
secure employment shall be entitled to benefits.

Section 2-206 - Waiting Period
The unemployed individual must have been unemployed for a waiting
period of one (1) week. No week shall be counted as a week of
unemployment for the purposes of this section:
(1) Unless it occurs within the benefit year which includes the week
with respect to which he claims payment of benefits;
(2) It benefits have been paid with respect thereto;
(3) Unless the individual was eligible for benefits with respect thereto.

Section 2-207 - Wage Requirement During Base Period
A. The unemployed individual, during the individual's base period, shall
have been paid:
1. Taxable wages of not less than One Thousand Five Hundred Dollars
($1,500.00); and
2. Total wages of not less than one and one-half (1 1/2) times the
amount of wages during that quarter of the individual's base period in
which the wages were highest.
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B. Notwithstanding the provisions in subsection A of this section, an
unemployed individual shall be eligible for benefits if, during the
individual's based period, he or she shall have been paid:
1. Taxable wages of any amount; and
2. Total wages equal to or more than the annual amount of taxable
wages that applies to any calendar year in which the claim for
unemployment benefits was filed.

C. 1. If an individual lacks sufficient base period wages under subsection
A or B of this section to establish a claim for benefits, any wages paid
in the individual's alternative base period shall be considered as the
individual's base period wages.

2. If the Commission has not received wage information from the
individual's employer for the most recent calendar quarter of the
alternative base period, the Commission shall accept an affidavit from
the individual supported by wage information such as check stubs,
deposit slips, or other supporting documentation to determine wages
paid.

3. A determination of benefits based on an alternative base period shall

be adjusted when the quarterly wage report is received from the

employer, if the wage information in the report differs from that reported
by the individual.

4. If alternative base period wages are established by affidavit of the

individual, the employer to which the wages are attributed will have the

right to protest the wages reported. If a protest is made, the employer
must provide documentary evidence of wages paid to the individual. The

Commission will determine the wages paid based on the preponderance

of the evidence presented by each party.

5. Provided, no wages used to establish a claim under an alternative

base period shall be subsequently used to establish a second benefit

year.

[Amended by HB 2204, effective 5-8-12]

Section 2-208 - Aliens

(1) Effective January 1, 1978, benefits shall not be paid on the basis of
services performed by an alien unless such alien is an individual who was
lawfully admitted for permanent residence at the time such services were
performed, was lawfully present for purposes of performing such services
or otherwise is permanently residing in the United States under color of
law at the time such services were performed, including an alien who is
lawfully present in the United States as a result of the application of the
provisions of Section 203(a)(7) or Section 212(d)(5) of the Immigration and
Nationality Act. Provided, that any modifications to the provisions of
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Section 3304(a)(14) of the Federal Unemployment Tax Act as provided by
Public Law 95-19 which specify other conditions or other effective dates
than stated herein for the denial of benefits based on services performed
by aliens and which modifications are required to be implemented under
state law as a condition for full tax credit against the tax imposed by the
Federal Unemployment Tax Act, shall be deemed applicable under the
provisions of this subsection.

(2) Any data or information required of individuals applying for benefits to
determine whether benefits are not payable to them because of their
alien status shall be uniformly required from all applicants for benefits.

(3) In the case of an individual whose application for benefits would
otherwise be approved, no determination that benefits to such individual
are not payable because of his alien status shall be made except upon a
preponderance of the evidence.

Section 2-209 - Benefits for Employees of Governmental or Nonprofit
Employers

Benefits based on service in employment defined in paragraphs (2), (3)
or (4) of Section 1-210 of this title, including any federally operated
educational institutions, shall be payable in the same amount, on the
same terms and subject to the same conditions as benefits payable on
the basis of other service subject to the Employment Security Act of 1980,
except that:
(1) With respect to service performed in an instructional, research or
principal administrative capacity for an educational institution, benefits
shall not be paid based on such services for any week of unemployment
commencing during the period between two (2) successive academic
years, or during a similar period between two regular but not successive
terms, or during a period of paid sabbatical leave provided for in the
individual's contract, to any individual if such individual performs such
services in the first of such academic years or terms and if there is a
contract or a reasonable assurance that such individual will perform
services in any such capacity for any educational institution in the
second of such academic years or terms.
(2) With respect to services performed in any other capacity for an
educational institution, benefits shall not be paid on the basis of such
services to any individual for any week which commences during a
period between two (2) successive academic years or terms if such
individual performs such services in the first of such academic years or
terms and there is a reasonable assurance that such individual will
perform such services in the second of such academic years or terms,
except that if compensation is denied to any individual under this
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paragraph and such individual was not offered an opportunity to
perform such services for the educational institution for the second of
such academic years or terms, such individual shall be entitled to a
retroactive payment of compensation for each week for which the
individual filed a timely claim for compensation and for which
compensation was denied solely by reason of this clause.

(3) With respect to any services described in paragraphs (1) and (2) of
this section, benefits shall not be payable on the basis of services in any
such capacities to any individual for any week which commences during
an established and customary vacation period or holiday recess if such
individual performs such services in the period immediately before such
vacation period or holiday recess, and there is a reasonable assurance
that such individual will perform such services in the period immediately
following such vacation period or holiday recess.

(4) With respect to any services described in paragraphs (1) and (2) of
this section, benefits shall not be payable on the basis of services in any
such capacities as specified in paragraphs (1), (2) and (3) of this section
to any individual who performed such services in an educational
institution while in the employ of an educational service agency. For
purposes of this paragraph, the term “educational service agency”
means a governmental agency or governmental entity which is
established and operated exclusively for the purpose of providing such
services to one or more educational institutions.

(5) With respect to services to which paragraphs (2), (3) or (4) of Section
1-210 of this title apply, if such services are provided to or on behalf of an
educational institution, benefits shall not be payable under the same
circumstances and subject to the same terms and conditions as
described in paragraphs (1), (2), (3) and (4) of this section.

(6) If an individual has employment with an educational institution and
has employment with a noneducation employer or employers during the
base period of the individual's benefit year, the individual may become
eligible for benefits during the between-term denial period, based only
on the noneducational employment.

Section 2-210 - Eligible Separations — Compelling Family Circumstances
In addition to the eligibility provisions provided by this act, an individual

shall be eligible to receive unemployment benefits, if monetarily and
otherwise eligible, if the claimant was separated from work due to
compelling family circumstances. For purposes of this section:

1. “Immediate family member” means the claimant's spouse, parents

and minor children;

2. “llness” means a verified illness which necessitates the care of the ill
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person for a period of time longer than the employer is wiling to grant
paid or unpaid leave;
3. “Disability” means a verified disability which necessitates the care of
the disabled person for a period of time longer than the employer is
willing to grant paid or unpaid leave. Disability encompasses all types
of disability, including:
a. mental and physical disabillities,
b. permanent and temporary disabilities, and
c. partial and total disabilities; and
4. “Compelling family circumstances” means:
a. if the claimant was separated from employment with the
employer because of the illness or disability of the claimant and,
based on available information, the Oklahoma Employment Security
Commission finds that it was medically necessary for the claimant to
stop working or change occupations,
b. the claimant was separated from work due to the illness or
disability of an immediate family member,
c. if the spouse of the claimant was transferred or obtained
employment in another city or state, and the family is required to
move to the location of that job that is outside of commuting
distance from the prior employment of the claimant, and the
claimant separates from employment in order to move to the new
employment location of the spouse,
d. if the claimant separated from employment due to domestic
violence or abuse, verified by any reasonable or confidential
documentation, which causes the individual to reasonably believe
that the individual's continued employment would jeopardize the
safety of the individual or of any member of the individual's
immediate family, or
e. if the claimant separated from employment to move with the
claimant's spouse to a new location, and if the spouse of the
claimant:
(1) was a member of the U.S. Military, the U.S. Military Reserve, or
the National Guard,
(2) was on active duty within ninety (90) days of the date of
discharge,
(3) has a service-connected disability,
(4) was discharged under honorable conditions from the military
service, and
(5) takes up residence at a location more than fifty (50) miles away
from the claimant's former employer for the purpose of reentering
civilian life.
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PART 3. PROTECTION OF RIGHTS AND BENEFITS

Section 2-301 - Waiver Void

Any agreement by an individual to waive, release, or commute his
rights to benefits or any other rights under this act shall be void. Any
agreement by any individual in the employ of any person or employing
unit to pay all or any portion of an employer's contributions, required
under this act from such employer, shall be void. No employer shall
directly or indirectly make or require or accept any deduction from
wages to finance the employer's contributions required from him or
require or accept any waiver of any right hereunder by any individual in
his employ, discriminate in regard to the hiring or tenure of work on any
term or condition of work of any individual on account of his claiming
benefits under this act, or in any manner obstruct or impede the filing of
claims for benefits. Any employer or officer or agent of an employer who
violates any provision of this section shall, for each offense, be fined not
less than One Hundred Dollars ($100.00) nor more than One Thousand
Dollars ($1,000.00) or be imprisoned for not more than six (6) months, or
both such fine and imprisonment.

Section 2-302 - Fee - No Charge By Commission Or Its Employees -
Counsel Fee Subject To Approval - Choice Of Representative

A. No individual claiming benefits shall be charged fees or costs of any
kind in any proceeding under this act by the Board of Review, the
Commission, or its representatives, or by any court or any officer thereof,
except that a court may assess costs against the claimant or employer if
the court determines that the proceedings for judicial review have been
instituted or continued without reasonable grounds. Any individual
claiming benefits in any proceeding before the Commission or the Board
of Review or its representatives or a court may be represented by counsel
but no such counsel shall either charge or receive for such services more
than an amount approved by the Board of Review. Any person who
violates any provision of this section shall, for each such offense, be fined
not less than Fifty Dollars ($50.00) nor more than Five Hundred Dollars
($500.00), or imprisoned for not more than six (6) months, or both such fine
and imprisonment.

B. Parties to any proceeding before the Commission or Board of Review
may be represented in that proceeding by the individual of his or her
choice regardless of whether or not that individual is an attorney duly
licensed to practice law by the Supreme Court of the State of Oklahoma.
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Parties to any proceeding before a court of record of this state may
appear pro se or the party must be represented by an attorney duly
licensed to practice law by the Supreme Court of this state.

Section 2-303 - Assignments Void, Exemption From Process

No assignment, pledge, or encumbrance of any right to benefits which
are or may become due or payable under the Employment Security Act
of 1980 shall be valid. All such rights to benefits shall be exempt from levy,
execution, attachment, or any other remedy whatsoever provided for
the collection of debt. Benefits received by an individual, so long as they
are not mingled with other funds of the recipient, shall be exempt from
any remedy whatsoever for the collection of all debts during the time the
individual was unemployed, except those debts incurred for necessaries
furnished to the individual or his or her spouse, or dependents, including
child support obligations pursuant to Section 2-801 of this title, and debts
created due to food stamp overissuances for which the individual is liable
pursuant to Section 2-803 of this title. Benefits shall be subject to tax levies
issued by the Internal Revenue Service in accordance with 26 U.S.C.,
Section 6331(h) provided an agreement is entered into between the
Internal Revenue Service and the Oklahoma Employment Security
Commission, and approved by the United States Department of Labor,
that provides for the payment of all administrative costs associated with
processing the tax levies. No waiver of any exemption provided for in this
section shall be valid.

Section 2-304 - Health Insurance Premium Deductions

Notwithstanding the provisions of Sections 2-301 and 2-303 of Title 40 of
the Oklahoma Statutes, nothing shall be construed to prohibit the
deduction of an amount from unemployment compensation otherwise
payable to an individual to pay for health insurance premiums if such
individual elected to have such deduction made and such deduction is
made under a program approved by the United States Secretary of
Labor. For purposes of this section, the term “premium” shall only include
the sum of money agreed to be paid by the insured individual to the
underwriter as consideration for the insurance.

Section 2-305 - Deduction of Individual Income Tax Withholdings
Notwithstanding the provisions of Sections 2-301 and 2-303 of this title,
nothing shall be construed to prohibit the deduction of an amount from
unemployment compensation, otherwise payable to an individual, to
pay the withholding of federal or state individual income tax, if that
individual elected to have such a deduction made and that deduction is
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made under a program approved by the United States Secretary of
Labor. For the purposes of this section, if an individual elects to have this
deduction taken from his or her weekly benefits, the federal withholding
will be deducted at the percentage specified in the Federal Internal
Revenue Code at 26 U.S.C., Section 3402(p)(2), and three percent (3%) of
the total benefit amount will be deducted to pay the state withholding.

PART 4. DISQUALIFICATION

Section 2-401 - Application of Part 4
This part applies to disqualification for benefits.

Section 2-402 - Fraud

A. If the Oklahoma Employment Security Commission determines that any
individual has made a false statement or representation or has failed to
disclose a material fact in violation of Section 5-102 of this title, the
individual shall be ineligible to receive unemployment compensation for
the week that determination is made by the Commission and for the next
following fifty-one (51) weeks, and no benefit year shall be established
during such period of ineligibility. After a determination has been made
that an individual has violated Section 5-102 of this title in a particular
benefit year, if the Commission determines that another violation of that
section has occurred in any subsequent benefit year, the individual shall
be ineligible to receive unemployment compensation for the week in
which the subsequent determination is made by the Commission and for
the next following one hundred three (103) weeks, and no benefit year
shall be established during such period of ineligibility.

B. If the Commission makes a determination as described in subsection A
of this section, the individual shall be disqualified for each week benefits
were paid as a result of a false statement or representation or a failure to
disclose a material fact, and the individual shall be deemed overpaid for
the entire amount of benefits paid as a result of claimant fraud.

C. The ineligibility and disqualification set forth in subsections A and B of
this section are in addition to the penalty provided by Section 5-102 of
this title, and shall be invoked irrespective of whether such individual is
prosecuted for violation of Section 5-102 of this title, when the
Commission makes such a determination of ineligibility or disqualification.
D. A determination of fraud must be made within two (2) years of the
date on which the violation occurred.

Section 2-403 - Repealed by Laws 1990, c. 333, 8§ 20, emerg. eff. May 31,
1990
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Section 2-404 - Leaving Work Voluntarily

A. An individual shall be disqualified for benefits for leaving his or her last
work voluntarily without good cause connected to the work, if so found
by the Commission.

B. When adjudicating a separation from employment in an initial claim or
additional initial claim, disqualification under this section shall continue for
the full period of unemployment next ensuing after the individual left work
voluntarily without good cause connected to the work and until the
individual has become reemployed and has earned wages equal to or in
excess of ten (10) times his or her weekly benefit amount.

C. When adjudicating a separation from employment during a continued
claim series, disqualification under this section shall be for the week of the
occurrence of leaving work voluntarily without good cause connected to
the work.

D. Good cause shall include but not be limited to unfair treatment of the
employee or the creating of unusually difficult working conditions by the
employer.

Section 2-404.1 - Failure to Contact Temporary Help Firm for Reassignment
- Temporary Help Firm is Employer of Temporary Employee
A. For the purposes of this section:
1. “Temporary help firm” means a firm that hires its own employees
and assigns them to clients to support or supplement the client's work
force in work situations such as employee absences, temporary skill
shortages, seasonal workloads and special assignments and projects;
and
2. “Temporary employee” means an employee assigned to work for
the clients of a temporary help firm.
B. A temporary employee of a temporary help firm will be deemed to
have left his or her last work voluntarily without good cause connected
with the work if the temporary employee does not contact the temporary
help firm for reassignment on completion of an assignment. A temporary
employee will not be deemed to have left work voluntarily without good
cause connected with the work unless the temporary employee has
been advised of the obligation to contact the temporary help firm on
completion of assignments and that unemployment benefits may be
denied for failure to do so.
C. For the purposes of the Employment Security Act of 1980, the
temporary help firm is deemed to be the employer of the temporary
employee.
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Section 2-404.2 - Work of a Limited Duration of Time

A. When an employer employs a worker for a limited duration of time
specified by the employer, the worker is considered to have been laid off
due to lack of work at the end of the time period set by the employer,
provided that the worker's separation was due only to the completion of
the work or the expiration of the time period.

B. When an employer employs a worker for a limited duration of time
specified by the worker, the worker is considered to have voluntarily quit
work at the end of the time period set by the worker, provided that the
worker's separation was due only to the expiration of the time period.

Section 2-405 - Determining Good Cause

Good cause for voluntarily leaving work under Section 2-404 of this title
may include, among other factors, the following:
1. A job working condition that had changed to such a degree it was so
harmful, detrimental, or adverse to the individual's health, safety, or
morals, that leaving the work was justified; or
2. If the claimant, pursuant to an option provided under a collective
bargaining agreement or written employer plan which permits waiver of
his or her right to retain the employment when there is a layoff, has
elected to be separated and the employer has consented thereto.

Section 2-406 - Discharge for Misconduct

An individual shall be disqualified for benefits if he has been
discharged for misconduct connected with his last work, if so found by
the Commission. Disqualification under this section shall continue for the
full period of unemployment next ensuing after he has been discharged
for misconduct connected with his work and until such individual has
become reemployed and has earned wages equal to or in excess of ten
times his weekly benefit amount.

Section 2-406.1 - Discharge for Misconduct for Refusal to Undergo Drug or

Alcohol Testing

A. 1. An employee discharged on the basis of a refusal to undergo drug
or alcohol testing or a positive drug or alcohol test conducted in
accordance with the provisions of the Standards for Workplace Drug
and Alcohol Testing Act shall be considered to have been discharged
for misconduct and shall be disqualified for benefits pursuant to the
provisions of Section 2-406 of this title.
2. In any challenge to a positive drug or alcohol test, the claimant has
the burden to prove a breach in the chain of custody. The employer
must provide the chain of custody documentation at the request of
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any claimant challenging his or her test result.

3. When the claimant fails to request a confirmation test pursuant to

Section 556 of this title, the claimant shall not be eligible for benefits.
B. In any claim brought by the discharged employee for compensation, a
written report of the drug or alcohol test results shall be accepted as
prima facie evidence of the administration and results of the drug or
alcohol test. If challenged by the claimant as provided in paragraph 2 of
subsection A of this section, the written report of the drug or alcohol test
results shall be acceptable for presentation as evidence with the chain of
custody of the sample properly documented.
[Amended by SB 2204, effective 5-8-12]

Section 2-407 - Repealed by Laws 1994, c. 166, § 4, eff. September 1, 1994

Section 2-408 - Suitable Work

(1) In determining whether or not any work is suitable for an individual,
there shall be considered among other factors and in addition to those
enumerated in Section 2-409 the length of his unemployment, his
prospects for obtaining work in his customary occupation, the distance of
available work from his residence and prospects for obtaining local work.
(2) Suitable work shall be defined as employment in an occupation in
keeping with the individual's prior work experience, education or training,
or having no prior work experience, special education or training for
occupations available in the general area then, employment for which
the individual would have the physical and mental ability to perform.

(3) Upon receipt of fifty percent (50%) of his benefits, suitable work shall
not be limited to his customary or registered occupation.

(4) If the majority of the weeks of work in an individual's base period
includes part-time work, the individual shall not be denied unemployment
benefits under any provisions of this act relating to availability for work,
active search for work, or failure to accept work, solely because the
individual is seeking only part-time work. The phrase “seeking only part-
time work”, as used in this subsection, means the individual claiming
unemployment benefits is available for a number of hours per week that
are comparable to the individual's part-time work experience in the base
period.

Section 2-409 - Conditions Exempting Otherwise Suitable Work

Notwithstanding any other provisions of this act, no work shall be
deemed suitable and benefits shall not be denied under this act to any
otherwise eligible individual for refusing to accept new work under any of
the following conditions:
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(1) If the position offered is vacant due directly to a strike, lockout or other
labor dispute;

(2) If the wages, hours, or other conditions of the work offered are
substantially less favorable to the individual than those prevailing for
similar work in the locality;

(3) If as a condition of being employed the individual would be required
to join a company union or to resign from or refrain from joining any bona
fide labor organization;

(4) If the new work involved a substantial degree of risk to his health,
safety or morals.

Section 2-410 - Participation In Labor Disputes
(1) An individual shall be disqualified to receive benefits for any week with
respect to which the Commission finds that his unemployment is due to a
stoppage of work which exists at the factory, establishment or other
premises at which he is or was last employed, because of a labor dispute.
(2) This section shall not apply if it is shown that:
(a) He is not participating in or directly interested in the labor dispute
which caused the stoppage of work;
(b) He does not belong to a grade or class of workers of which,
immediately before the commencement of the stoppage, there were
members employed at the premises at which the stoppage occurs,
any of whom are participating in or directly interested in the dispute;
or
(c) The employer has locked out his employees.
(3) Provided, that if in any case separate branches of work which are
commonly conducted as separate businesses in separate premises are
conducted in separate departments of the same premises, each such
department shall, for the purpose of this section, be deemed to be a
separate factory, establishment or other premises.

Section 2-411 - Retirement Payments
1. Except for any payment or benefit payment made pursuant to the
federal Social Security Act, an individual shall be disqualified for benefits
for any week which begins in a period with respect to which such
individual is receiving a governmental or other pension, retirement or
retired pay, annuity or any other similar periodic retirement payment
which is based on the previous work of such individual if:
a. such pension, retirement or retired pay, annuity or similar payment
is under a plan maintained, or contributed to, by a base period or
chargeable employer; and
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b. in the case of such a payment not made under the Railroad
Retirement Act of 1974, 45 U.S.C., Section 231 et seq., services
performed for such employer by the individual after the beginning of
the base period, or remuneration for such services, affect eligibility
for or increase the amount of, such pension, retirement or retired
pay, annuity or similar payment.
2. If the total of such remuneration is less than the benefits which would
otherwise be due under the Employment Security Act of 1980, Section 1-
101 et seq. of this title, the individual shall be entitled to receive for such
week, if otherwise eligible, benefits reduced by the amount of such
remuneration.
3. If payments referred to in this section are being received by an
individual under the federal Social Security Act, the Commission shall take
into account the individual's contribution to social security and make no
reduction in the weekly benefit amount.

Section 2-412 - Receiving Benefits From Another State

An individual shall be disqualified for benefits for any week with respect
to which or a part of which he has received or is seeking unemployment
benefits under an unemployment compensation law of another state or
of the United States. Provided, that if the appropriate agency of such
other state or of the United States in which the individual was seeking
benefits, but had not received benefits, finally determines that he is not
entitled to such unemployment benefits, this disqualification shall not

apply.

Section 2-413 - Inmates During Confinement
No inmate of the State Department of Corrections shall during
confinement be eligible to receive benefits under this act.

Section 2-414 - Pregnant Women Not Disqualified

Nothing in this act shall prohibit pregnant women, who otherwise
qualify for benefits under this title, from receiving said benefits for the full
number of weeks to which they are entitled.

Section 2-415 - Participating in Sports or Athletic Events

Benefits shall not be paid to any individual on the basis of any services,
substantially all of which consist of participating in sports or athletic events
or training or preparing to so participate, for any week which
commences during the period between two successive sport seasons or
similar periods if such individual performed such services in the first of such
season or similar periods and there is a reasonable assurance that such
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individual will perform such services in the latter part of such seasons or
similar periods.

Section 2-416 - Prohibition Against Disqualification of Individuals Taking
Approved Training Under Trade Act

No individual shall be denied benefits for any week because such
individual is in training approved under 19 U.S.C., Section 2296 (a)(1) of
the Trade Act of 1974. An individual shall not be denied benefits by
reason of leaving work to begin or continue such training, provided the
work left is not suitable employment, or because of the application, to
any such week in training, of the provisions of the Employment Security
Act of 1980 or any applicable federal unemployment compensation law,
relating to availability for work, active search for work, or refusal to
accept work. For purposes of this section, the term “suitable
employment” means with respect to an individual, work of a substantially
equal or higher skill level than the adversely affected past employment of
the individual, as defined for purposes of the Trade Act of 1974, and
wages for such work at not less than eighty percent (80%) of the average
weekly wage of the individual as determined for the purposes of the
Trade Act of 1974.

Section 2-417 - Seek and Accept Work - Week of Occurrence
Disqualification
A. An individual shall be disqualified to receive benefits for each week in
which the individual shall have failed to do any of the following:
1. Diligently search for suitable employment at a pay rate generally
available in that area of the state in keeping with his or her prior
experience, education and training;
2. Make application for work with employers who could reasonably be
expected to have work available;
3. Present oneself as an applicant for employment in a manner
designed to encourage favorable employment consideration; or
4. Participate in reemployment services, such as job search assistance
services, if the individual has been determined likely to exhaust regular
benefits and needs reemployment services pursuant to a profiling
system established by the Oklahoma Employment Security
Commission. An individual will not be disqualified under this paragraph
for failure to participate in reemployment services, if:
a. the individual has previously completed reemployment services,
or
b. there is justifiable cause for the individual's failure to participate in
reemployment services.
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B. The requirements of subsection A of this section shall be waived if the
individual has been summoned to appear for jury duty before any court
of the United States or of any state. The waiver will continue for as long as
the individual remains on jury duty pursuant to the original summons.

Section 2-418 - Seek and Accept Work-Indefinite Disqualification
A. An individual shall be disqualified to receive benefits for the full period
of unemployment next ensuing after the individual shall have failed to do
any of the following:
1. Accept an offer of suitable work, as defined by Section 2-408 of this
title, from an employer including any former employer;
2. Apply for or accept suitable work, as defined by Section 2-408 of
this title, when so directed by the Commission; or
3. Accept employment pursuant to a hiring hall agreement when so
offered.
Such disqualification shall continue until the individual has become
reemployed and has earned wages equal to or in excess of ten (10)
times his or her weekly benefit amount.
B. Any individual who shall have failed in any of the requirements of
subsection A of this section due to illness, death of a family member or
other extenuating circumstance beyond his or her control shall be
disqualified for regular benefits under this section only for the week of the
occurrence of such circumstance beyond his or her control.

Section 2-419 - Disqualification - Employee Acceptance of Accelerated
Buyout of Written Employment Contract

An individual shall be disqualified for unemployment benefits if that
individual has accepted an accelerated buyout of a written
employment contract from the employer. Disqualification under this
section shall continue for the full period of unemployment next ensuing
after the individual has accepted the contract buyout connected with
the work of the individual and until such individual has become
reemployed and has earned wages equal to or in excess of ten times the
weekly benefit amount of the individual.

For purposes of this section, “accelerated buyout” shall mean a

purchase of the remaining terms of a written employment contract in a
single payment of One Hundred Thousand Dollars ($100,000.00) or more.

PART 5. FILINGS CLAIMS - NOTICE

Section 2-501 - Applicability
This part applies to procedures for benefits.

49
2012 Oklahoma Employment Security Commission




Section ARTICLE 2. BENEFITS

Section 2-502 - Posting of Information

Each employer shall post and maintain in places readily accessible to
its employees, statements concerning benefit rights, claims for benefits
and any other matters relating to the administration of this act as the
Commission may by rule prescribe. Each employer shall supply to its
employees copies of statements or other materials relating to claims for
benefits when and as the Commission may by rule prescribe. Statements
and other materials shall be supplied by the Commission to all Oklahoma
employers through the Internet website of the Commission, without cost
to the employer.

Section 2-503 - Claims, Notices and Objections
A. Claims for benefits shall be made in accordance with all rules that the
Oklahoma Employment Security Commission may prescribe.
B. Promptly after an initial claim or an additional initial claim is filed, the
Commission shall give written notice of the claim to the last employer of
the claimant for whom he or she worked at least fifteen (15) working
days. Promptly after the Commission is notified of the claimant's
separation from an employment obtained by a claimant during a
continued claim series, the Commission shall give written notice of the
claim to the last separating employer. Notices to separating employers
during a continued claim series will be given to the last employer in the
claim week without regard to length of employment.
C. Promptly after the claim is paid for the fifth week of benefits the
Commission shall give written notice of the claim to all other employers of
the claimant during the claimant's base period. The notice will be given
pursuant to Section 3-106 of this title.
D. Notices shall be deemed given when the Commission deposits the
same in the United States mail addressed to the employer's last-known
address. Notice shall be presumed prima facie to have been given to the
employer to whom addressed on the date stated in the written notice. |If
the employer has elected to be notified by electronic means according
to procedures set out in Oklahoma Employment Security rules, notice
shall be deemed to be given when the Commission transmits the
notification by electronic means.
E. Within ten (10) days after the date on the notice or the date of the
postmark on the envelope in which the notice was sent, whichever is
later, an employer may file with the Commission at the address
prescribed in the notice written objections to the claim setting forth
specifically the facts which:
1. Make the claimant ineligible for benefits under Sections 2-201
through 2-210 of this title;
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2. Disqualify the claimant from benefits under Sections 2-401 through
2-418 of this title; or
3. Relieve such employer from being charged for the benefits wages
of such claimant.

[Amended by HB 2204, effective 5-8-12]

Section 2-504 - Determinations of Benefits

A determination upon a claim for benefits shall be made promptly by a
representative of the Commission. It shall include a statement as to
whether and in what amount claimant is entitled to benefits for the week
with respect to which the determination is made. In the event the
claimant is determined to be ineligible for or disqualified from benefits
under Part 2 or Part 4 of this article the determination shall state the
reasons therefor. The initial determination in a benefit year shall include a
statement as to whether the claimant has been paid the wages required
under this act, and if so, the beginning and ending dates of the benefit
year, the weekly benefit amount, and the maximum total amount of
benefits payable to him with respect to such benefit year.

Section 2-505 - Determinations In Labor Dispute Cases

Whenever any claim involves the application of the provisions of
Section 2-410, the representative of the Commission first considering the
claim shall, if so directed by the Commission, promptly transmit such
claim and all filed objections thereto to an appeal tribunal which shall
make a determination upon the issues involved under that section. Such
appeal tribunal shall make the determination thereon after affording the
claimant and each employer who filed an objection an opportunity for a
hearing in accordance with the provisions of this section with respect to
hearings and determinations of appeal tribunals. The parties shall be
promptly notified of the determination, together with the reasons
therefor. Such determination shall be the final decision on the claim,
unless, within ten (10) days after the mailing of notice to a party's last-
known address, appeal is filed with the Board of Review.

Section 2-506 — Redeterminations

The Oklahoma Employment Security Commission may reconsider a
determination only when it finds that an error in computation or identity
has occurred in connection therewith, or that wages of the claimant
pertinent to such determination, but not considered in connection
therewith, have been newly determined, or that benefits have been
allowed or denied or the amount of benefits fixed on the basis of
misrepresentation or mistake of material facts, but no such
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redetermination shall be made after the expiration of the benefit year
established by the initial determination, except that a determination
made because of a false statement or representation or failure to
disclose a material fact in violation of Section 5-102 or 5-103 of this title
may be redetermined within two (2) years from the date of such false
statement or representation or failure to disclose. Notice of any such
redetermination shall be promptly given to the parties entitled to notice
of the original determination, in the manner prescribed in the
Employment Security Act of 1980 with respect to notice of an original
determination. If the amount of benefits is increased upon such
redetermination, an appeal therefrom solely with respect to the matters
involved in such increase may be filed in the manner and subject to the
limitations provided in Part 5 of Article 2 of the Employment Security Act
of 1980. If the amount of benefits is decreased upon such
redetermination, the matters involved in such decrease shall be subject
to review in connection with an appeal by claimant from any
determination upon a subsequent claim for benefits which may be
affected in amount or duration by such redetermination. Subject to the
same limitations and for the same reasons, the Commission may
reconsider the determination in any case in which the final decision has
been rendered by an appeal tribunal, the Board of Review or a court,
and may apply to the body or court which rendered such final decision
to issue a revised decision. In the event that an appeal involving an
original determination is pending as of the date a redetermination
thereof is issued, such appeal, unless withdrawn, shall be treated as an
appeal from such redetermination.

Section 2-507 - Notices of Determination

Notice of a determination upon a claim shall be given promptly to the
claimant by delivery thereof or by mailing the notice to the claimant's
last-known address or by electronic means if the claimant elected this
form of notification through procedures set out by the Oklahoma
Employment Security Commission rules. Notice of a determination shall
also be given promptly to the last employer of the claimant, for whom
the claimant worked at least fifteen (15) working days, that objected to
the claim in accordance with the provisions of subsection E of Section 2-
503 of this title and to each other employer who timely filed a written
objection to the claim. If the employer has elected to be notified by
electronic means according to procedures set out in Oklahoma
Employment Security rules, notice shall be deemed to be given when the
Commission transmits the notification by electronic means.
[Amended by HB 2204, effective 5-8-12]
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PART 6. APPEALS

Section 2-601 - Applicability

This part applies to appeals from determinations of the Commission or
its representatives to its appeals tribunal, to appeals from decisions of its
appeals tribunal to the Board of Review and to judicial review of
decisions of the Board of Review.

Section 2-602 - Appeal Referees

(1) The Executive Director, with approval by the Commission, shall
appoint one or more referees who shall constitute the appeal tribunal.
The referees shall act under the direct supervision of the Executive
Director.

(2) Each appeal from a determination made by the Commission or one
of its representatives shall be assigned to a referee who shall conduct a
hearing after notice to the parties, receive the evidence in such hearing
and decide the appeal.

Section 2-603 - Appeal Tribunal

The claimant or any other party entitled to notice of a determination
may file an appeal from the determination with the appeal tribunal within
ten (10) days after the date of mailing of the notice to the claimant's or
other party's last-known address or, if the notice is not mailed, within ten
(10) days after the date of delivery of the notice. The claimant or other
party may file an appeal in any manner allowed by Section 1-224 of this
title or by telephone to the Commission’s call center. In order to be
considered timely, filing of an appeal made by telephone through a
claims representative must be completed before the end of normal
business hours.

Section 2-604 - Hearing

The appeal referee to whom the appeal is assigned, after affording
the parties reasonable opportunity for a fair hearing, shall make findings
and conclusions, and on the basis thereof affirm, modify, or reverse such
determination; provided, however, that whenever an appeal involves a
question as to whether services were performed by claimant in
employment or for an employer, or as to amount of wages reported by
an employer for claimant, the tribunal referee shall give special notice of
such issue and of the pendency of the appeal by mail to the employer
and to the Commission, both of whom shall thenceforth be parties to the
proceeding and be afforded a reasonable opportunity to adduce
evidence bearing on such questions; provided, that any party who enters
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an appearance before the tribunal referee waives the requirement of
special notice by mail.

Section 2-605 - Notice of Referee Decision

The parties shall be promptly notified of such referee's decision and
shall be furnished with a copy of the decision, including the findings and
conclusions in support thereof. Such decision shall be final unless, within
ten (10) days after the date of mailing of notice thereof to the parties'
last-known addresses, or, in the absence of such mailing, within ten (10)
days after the delivery of such notice, further review before the Board of
Review is initiated pursuant to Section 2-606 of this title.

Section 2-606 - Appeals from Tribunal Referee Decisions to Board of
Review

The Board of Review shall review the record of an appeal filed by any
of the parties entitled to notice on a determination of an appeal tribunal
referee. An appeal to the Board of Review may be filed in any manner
allowed by Section 1-224 of this title. On appeal, the Board of Review
may affirm, modify, reverse, or remand any decision of an appeal
tribunal referee on the basis of evidence previously submitted, or on the
basis of additional evidence received by an appeal tribunal referee on
remand. The Board of Review shall promptly notify the parties of its
decision in writing, and the decision shall be final unless within thirty (30)
days after the mailing of the decision to the parties' last-known addresses,
a proceeding for judicial review is initiated pursuant to Section 2-610 of
this title.

Section 2-607 - Rules and Procedures in Appeals

The Board of Review shall adopt reasonable rules governing the
manner of fiing appeals and the conduct of hearings and appeals
before the Board of Review, consistent with the provisions of the
Employment Security Act of 1980. The Oklahoma Employment Security
Commission shall adopt and, from time to time, may modify and amend
rules governing appeals before the Appeal Tribunal of the Commission
and its referees. When the same or substantially similar evidence is
relevant and material to the matters in issue in claims by more than one
individual or in claims by a single individual with respect to two (2) or
more weeks of unemployment, the same time and place for considering
each such claim may be fixed, hearings thereon jointly conducted, a
single record of the proceedings made, and evidence introduced with
respect to one proceeding considered as introduced in the others,
provided that in the judgment of the appeal tribunal referee having
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jurisdiction of the proceeding, such consolidation would not be
prejudicial to any party. No person shall participate as an appeal tribunal
referee or member of the Board of Review on any case in which the
person has a personal interest. A record shall be kept of all testimony and
proceedings before an appeal tribunal referee, but the testimony need
not be transcribed unless judicial review is initiated. Witnesses
subpoenaed pursuant to this section shall be allowed fees at a rate fixed
by the Commission, and fees of withesses subpoenaed on behalf of the
Commission, the employer or any claimant, shall be deemed part of the
expense of administering the Employment Security Act of 1980.

Section 2-608 - Conclusiveness of Determinations and Decisions

Except insofar as reconsideration of any determination is had under
Section 2-506, of this title, any right, fact, or matter in issue, directly passed
upon or necessarily involved in a determination or redetermination which
has become final, or in a decision on appeal under this subsection which
has become final, shall be conclusive for all the purposes of this act as
between the Commission, the claimant, and all employers who had
notice of such determination, redetermination, or decision. Subject to
appeal proceedings and judicial review as provided in this title, any
determination, redetermination or decision as to rights to benefits shall be
conclusive for all the purposes of this act and shall not be subject to
collateral attack by any party.

Section 2-609 - Rule of Decision

A final decision of the Board of Review, or of an Appeal Tribunal
referee, and the principles of law declared in arriving at such decision,
unless expressly or impliedly overruled by a later decision of the Board of
Review or by a court of competent jurisdiction, shall be binding upon the
Commission and Appeal Tribunal referees in subsequent proceedings
which involve the same questions of law; provided, if in connection with
any subsequent proceeding an Appeal Tribunal referee has serious doubt
as to the correctness of any principle so declared he or she may certify
his or her findings of fact in the case, together with the question of law
involved, to the Board of Review, which, after giving notice and
reasonable opportunity for briefing to all parties to the proceeding, shall
return to the Commission adjudicator, the Appeal Tribunal referee and
the parties its answer to the question submitted by written decision. Any
decision made by the Board of Review on a certified question shall be
subject to judicial review pursuant to Section 2-610 of this title.
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Section 2-610 - Judicial Review
A. Within the thirty (30) days after the day a notice of decision of the
Board of Review is mailed to the parties, the Oklahoma Employment
Security Commission, or any party to the proceedings before the Board of
Review, may obtain judicial review by filing in the district court of the
county in which the claimant resides, or if the claimant is not a resident of
the State of Oklahoma then in the district court of Oklahoma County, a
petition for review of the decision of the Board of Review. The petition for
review shall set out the names of all codefendants in the style of the case,
which shall include:

1. The Board of Review

2. The Oklahoma Employment Security Commission; and

3. All other parties to the proceeding before the Board of Review.

The petition for review need not be verified but shall state specifically

the grounds upon which the review is sought. A copy of the petition for
review shall be served upon the Board of Review at its official address
and the petitioner shall also deliver to the Board of Review as many
copies of the petition as there are defendants. The Board of Review shall
send to each party to the proceeding a copy of the petition by mail, and
the mailing shall be deemed to be service upon all the parties. In any
proceeding under this section the findings of the Board of Review as to
the facts, if supported by evidence, shall be conclusive and the
jurisdiction of the court shall be confined to questions of law. No
additional evidence shall be received by the court, but the court may
remand the case and order additional evidence to be taken by the
Appeal Tribunal of the Oklahoma Employment Security Commission.
B. Within sixty (60) days of the date of service of the petition on the Board
of Review, the Board of Review shall file with the court a certified copy of
the record of the case, including all documents and papers properly
admitted into evidence and a transcript of all testimony taken in the
matter, together with the Board of Review's findings, conclusions, and
decision.
C. The proceedings shall be heard in a summary manner and shall be
given precedence over all other civil cases. An appeal may be taken
from the decision of the district court to the Supreme Court of this state in
the same manner as is provided in other civil cases. It shall not be
necessary as a condition precedent to judicial review of any decision of
the Board of Review to enter exceptions to the rulings of the Board, and
no bond shall be required as a condition of initiating a proceeding for
judicial review or entering an appeal from the decision of the court. Upon
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the final termination of the judicial proceeding, the Board of Review shall
enter an order in accordance with the mandate of the district or
appellate court.

Section § 2-610.1. Conclusiveness of proceedings

Any findings of fact or law, judgment, conclusion or final order made
by the Oklahoma Employment Security Commission, its referees, the
Appeal Tribunal or Board of Review in an unemployment insurance
proceeding shall not be conclusive or binding in any separate or
subsequent action or proceeding, and shall not be used as evidence in
any separate or subsequent action or proceeding, between an
individual and his or her present or prior employer in any other forum
regardless of whether or not the prior action was between the same or
related parties or involved the same facts.

Section 2-611 - Commission Is A Party

The Commission shall be a party to and entitled to notice in any
proceeding involving a claim for benefits before a referee or the Board of
Review. In any proceeding for judicial review the Commission may be
represented by any attorney employed by the Commission or designated
by it for that purpose or, at the Commission's request, by the Attorney
General.

Section 2-612 - Payment of Benefits

Benefits shall be promptly paid on any claim in accordance with a
determination or redetermination or the decision of a referee, the Board
of Review or a reviewing court upon the issuance of the determination,
redetermination or decision, regardless of the pendency of an appeal, or
petition for judicial review that is provided by the Employment Security
Act of 1980, unless and until the determination, redetermination, or
decision has been modified or reversed by a subsequent redetermination
or decision, in which event benefits shall be paid or denied for weeks of
unemployment thereafter in accordance with the modifying or reversing
redetermination or decision. No injunction, supersedeas, stay or other writ
or process suspending the payment of the benefits shall be issued by any
court, but if the determination, redetermination or decision is finally
modified or reversed to deny benefits no employer's account shall remain
charged with benefit wages pursuant to the erroneous determination,
redetermination or decision and benefits shall not be paid for any weeks
of unemployment involved in the modification or reversal that begin after
the final decision.
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Section 2-613 - Benefit Overpayments
An overpayment of unemployment benefits shall be classified in one of

three ways with recovery and recoupment to be conducted as follows:
1. Fraud overpayment: in which an individual intentionally makes a false
statement or representation or fails to disclose a material fact, and has
received any sum as benefits to which the individual was not entitled. The
individual shall be liable to repay this sum, plus a penalty of twenty-five
percent (25%) of the amount of the original overpayment and interest at
the rate of one percent (1%) per month on the unpaid balance of the
overpayment, to the Oklahoma Employment Security Commission.
Three-fifths (3/5) of the penalty amount collected shall be deposited in
the Unemployment Trust Fund for the State of Oklahoma and the
remaining two-fifths (2/5) shall be deposited in the Oklahoma
Employment Security Commission Revolving Fund. The interest shall
cease to accrue when the total accrued interest equals the amount of
the overpayment. If an overpayment is modified, the interest shall cease
to accrue when the total accrued interest equals the amount of the
modified overpayment. The Commission shall deduct the principal sum
from any future benefits payable to the individual;
2. Claimant error overpayment: in which an individual, by mistake of law
or fact, makes a false statement or representation or fails to disclose a
material fact and has received any sum as benefits to which the
individual was not entitled. The individual shall be liable to repay this sum,
plus interest at the rate of one percent (1%) per month on the unpaid
balance of the overpayment, to the Commission. The interest shall cease
to accrue when the total accrued interest equals the amount of the
overpayment. If an overpayment is modified, the interest shall cease to
accrue when the total accrued interest equals the amount of the
modified overpayment. The Commission shall deduct the principal sum
from any future benefits payable to the individual; or
3. Administrative overpayment--in which:

a. an individual has received any sum as benefits under the

Employment Security Act of 1980 due to an error by the Commission

or an employer, or

b. an individual has received benefits and, under a redetermination

or a reversal of a decision on appeal, the individual has been found

to be not entitled to benefits.
The individual shall be liable to have this sum deducted from any future
benefits payable to the individual with respect to the benefit year current
at the time of the receipt and the next subsequent benefit year that
begins within one (1) year after the expiration of the benefit year current
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at the time of the receipt. No interest shall accrue on administrative
overpayments.
[Amended by HB 2204, effective 5-8-12]

Section 2-614 - Waiver of Ten Day Time Period for Appeals

All time periods provided for appeals pursuant to the provisions of
Article 2 of the Employment Security Act of 1980 may be waived for good
cause shown; provided, this waiver shall not apply to appeals to district
court of decisions of the Board of Review.

Section 2-615 - Interest May Be Waived
Any interest, or any portion thereof, that accrues pursuant to the

provisions of Section 2-613 of Title 40 of the Oklahoma Statutes, may be
waived by the Oklahoma Employment Security Commission provided the
failure of the claimant to remit payment at the time a determination of
overpayment was made:

1. Is explained to the satisfaction of the Commission;

2. Resulted from a mistake by the claimant of either the law or the

facts concerning the repayment of overpayment benefits; or

3. Was caused by insolvency of the claimant.
No waiver of interest shall be granted unless a request for waiver is filed
with the Commission within a three-year period from the date the interest
accrued. No waiver of interest shall be granted to a claimant if it is
determined that the claimant received an overpayment of benefits
through fraud.

Section 2-616 - Notice of Overpayment of Unemployment Benefits -
Appeal

If the Oklahoma Employment Security Commission or its representative
determines that an individual has been overpaid unemployment benefits
pursuant to Section 2-613 of this title, the individual shall be sent a notice
of overpayment determination. If the individual disagrees with this
determination, the individual may file an appeal of the determination
with the Appeal Tribunal within twenty (20) days after the date of the
mailing of the notice to the individual's last-known address or, if the notice
is not mailed, within twenty (20) days after the date of the delivery of the
notice. If the individual fails to appeal the determination within the time
provided, then the determination will be deemed final and no further
appeal shall be allowed.
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Section 2-617 - Warrant of Levy and Lien

A. If the notice of overpayment determination issued pursuant to Section
15 of this act becomes final due to a lack of appeal or if the
determination is affrmed on appeal, and if the amount due is not paid
within ninety (90) days of the date that the determination becomes final,
then the Oklahoma Employment Security Commission may issue a
warrant of levy and lien under its official seal, which shall state the name
and social security number of the debtor and list the amount of
indebtedness with interest. The warrant of levy and lien shall be for all
purposes the equivalent of a judgment of a court of record.

B. The Commission may file a copy of the warrant of levy and lien with the
county clerk of the county or counties in which the individual has
property and thereupon the county clerk shall index the warrant of levy
and lien in the same manner as judgments using the name of the
individual named in the warrant of levy and lien, indicating that it is due
to an overpayment of unemployment insurance benefits, showing the
amount due with interest, the date upon which the warrant of levy and
lien was filed, and shall index the warrant of levy and lien against the real
property described therein, if any is described. If the county clerk charges
a fee for the filing of the warrant of levy and lien, the Commission may
add the amount of the fee to the indebtedness owing by the individual
named in the warrant of levy and lien.

C. The filing of the notice in the office of the county clerk of the county in
which the individual resides shall constitute and be evidence and notice
of the state’'s lien upon the title to any interest in any real or personal
property of the individual named in the notice. The lien shall be in
addition to any and all other liens existing in favor of the state to secure
the payment of any unpaid indebtedness, interest, penalty, fees and
costs, and the lien shall be paramount and superior to all other liens of
whatsoever kind or character, attaching to any of the property
subsequent to the date of the recording and shall be in addition to any
other lien provided for in this act. This lien shall be permanent and
continuing without any requirement for executions under Section 735 of
Title 12 of the Oklahoma Statutes or any other similar statute. This lien shall
continue on personal property of the individual until the amount of the
indebtedness, interest, fees and costs are paid. This lien shall continue on
real property until released by payment or for a maximum of ten (10)
years after the date of its filing.

D. The Commission may file a copy of the notice with the court clerk in
the county in which the individual is employed or resides, and it shall be
filed in the same manner as a judgment of a court of record for the
purpose of pursuing any post-judgment collection procedure that is
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deemed appropriate. The Commission may send the notice to the sheriff
in a county in which the individual owns real or personal property for
execution. Upon receiving the notice, the sheriff shall proceed to execute
the notice in all respects and with like effect and in same manner
prescribed by law in respect to executions against property upon
judgment of the court of record; and the sheriff shall execute and deliver
to the purchaser a bill of sale or deed, as the case may be. Any
purchaser, other than the state, shall be entitled, upon application to the
court having jurisdiction of the property, to have confirmation (the
procedure for which shall be the same as is now provided for the
confirmation of a sale under execution) of the sale prior to the issuance
of a bill of sale or deed. The state shall be authorized to make bids at any
such sale to the amount of indebtedness, interest, costs, and fees
accrued. In the event the bid of the state is successful, the sheriff shall
issue a proper muniment of title to the Commission, and the Commission
shall hold the title for the use and benefit of the state. The state may sell
any property obtained in this manner through the procedures available
for the sale of excess property of the state. Any money received by the
Commission through the sale of property in this manner shall be credited
against the indebtedness of the individual. The sheriff shall be entitled to
the same fee for executing the notice as the sheriff would be entitled to
receive if executing an execution issued by the court clerk of the county
upon a judgment of a court of record.

Section 2-618. Levy on Income and Monetary Assets
A. As used in this section, the following words have the following
meanings:
1. “Bank” means any state bank or banking association, national bank
or banking association, savings and loan company, credit union, or
any other financial institution;
2. “Bank account” means any checking or savings account the
debtor has with any bank;
3. “Debtor” means any person that is the subject of a warrant of levy
and lien issued pursuant to Section 2-617 of this title;
4. “Earnings” means any form of payment to an individual including,
but not limited to, salary, wages, commission, or other compensation,;
and
5. “Employer” means any type of business or organization that owes
earnings to a debtor.
B. If any debtor shall fail to pay his or her indebtedness to the Oklahoma
Employment Security Commission and after the debtor has been notified
of the amount due and demand for payment has been made, it shall be
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lawful for the Commission to collect the amount owed by levy upon the
debtor's employer or any bank account of the debtor.
C. To levy upon an employer of the debtor, the Commission must serve a
Notice of Levy on the employer along with the warrant of levy and lien
that sets out the amount owing on the benefit overpayment of the
debtor, with interest. The levy will have the same priority, and be subject
to the same exceptions, as a continuing earnings garnishment provided
for in Section 1173.4 of Title 12 of the Oklahoma Statutes. The following
procedures will apply to a Notice of Levy served on an employer:
1. The employer shall answer the Notice of Levy on a form provided by
the Commission. The employer shall follow the procedure for
answering a continuing earnings garnishment as set out in subsection
F of Section 1173.4 of Title 12 of the Oklahoma Statutes; and
2. The Notice of Levy shall be a lien on the debtor's property in the
same manner as provided for in subsection G of Section 1173.4 of Title
12 of the Oklahoma Statutes. The Notice of Levy shall also be subject
to the procedures and time limits set out in subsections H, I, J and K of
Section 1173.4 of Title 12 of the Oklahoma Statutes, except that when
a document is required to be filed with the clerk of the court, the
document will instead be filed with the Commission as directed on the
forms provided.
D. To levy upon a debtor's bank account, the Commission must serve a
Notice of Levy on the bank in which the debtor has an account, along
with the warrant of levy and lien issued against the debtor. The following
procedures will apply to a Notice of Levy served on a bank:
1. Upon receiving the Notice of Levy and the warrant of levy and lien
issued against the debtor, the bank shall deliver all of the debtor's
interest in the money in the debtor's bank account at the time of
service of the levy, subject to the banker's lien or right of set off or any
other priority claim of the bank, up to the amount of indebtedness
indicated on the warrant of levy and lien plus accrued interest
pursuant to Section 2-613 of this title and any fees for service of
process, to the Commission office indicated in the Notice of Levy;
2. The delivery of this money shall occur within ten (10) days of the
date of service of the Notice of Levy;
3. If there is no money in the debtor's bank account at the time the
Notice of Levy is served, or if the bank account has been closed, an
officer of the bank on which the Notice of Levy is served shall make a
statement to that effect on the Notice of Levy. The statement shall be
notarized and returned to the office of the Commission that is
indicated in the Notice of Levy;
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4. Any bank that fails or refuses to surrender money or rights to money
in a bank account subject to levy, upon being served with a Notice of
Levy and supporting warrant of levy and lien of the Commission, shall
be liable to the Commission in a sum equal to the amount of money
or rights to money not so surrendered, but not exceeding the amount
of the debtor's indebtedness for the collection of which the levy has
been made, together with accrued interest pursuant to Section 2-613
of this title, and the cost of service of the Notice of Levy. Any amount
recovered in this manner shall be credited against the liability of the
debtor for the benefit overpayment indebtedness, for which the levy
was made; and
5. Any bank in possession of money or rights to money subject to levy,
upon which a levy has been made, that surrenders the money or
rights to money to the Commission shall be discharged from any
obligation or liability to the debtor and any other person or entity with
respect to such money or rights to money arising from the surrender or
payment.
E. Service of the Notice of Levy and the warrant of levy and lien shall be
made in the same manner as provided in Section 2004 of Title 12 of the
Oklahoma Statutes for service of process in civil actions.
F. If a sheriff's department is enlisted to serve the Notice of Levy, that
sheriff's department shall be entitled to a service fee of Fifty Dollars
($50.00) that is to be paid by the Commission and added to the debtor's
indebtedness.
G. Claims for exemptions and any other matter relating to the levy shall
be filed with the Appeal Tribunal of the Oklahoma Employment Security
Commission. An order of exemption may relate back no more than thirty
(30) days before the filing of the claim for exemption and shall extend no
further than the expiration date or termination of the levy. Appeal from
the Appeal Tribunal decision shall be governed by the appeal
procedures set out in Part 6 of Article 2 of the Employment Security Act of
1980, and the Administrative Rules of the Oklahoma Employment Security
Commission pertaining thereto.

PART 7. EXTENDED BENEFITS

Section 2-701. Definitions of Terms Applicable to Extended Benefits

The words and phrases used in this part shall, unless the context clearly
requires otherwise, have the meanings prescribed in this part.
Section 2-702. Applicability

The provisions of this part shall apply to the extended benefits program.
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Section 2-703. Extended Benefit Period
“Extended benefit period” means a period which shall:
(1) begin with the third week after the first week for which there is a state
“on” indicator; and
(2) end with either of the following weeks, whichever occurs later:
(a) the third week after the first week for which there is a state “off”
indicator, or
(b) the thirteenth consecutive week of such period.
No extended benefit period may begin by reason of a state “on”
indicator before the fourteenth week following the end of a prior
extended benefit period which was in effect with respect to this state.

Sections 2-704, 2-705. Repealed by Laws 1982, c. 304, § 29, operative Oct.
1, 1982

Section 2-706. State "On" Indicator

There is a “state ‘on’ indicator” for this state for a week if the Oklahoma
Employment Security Commission determines, in accordance with the
regulations of the Secretary of Labor of the United States, that for the
period consisting of such week and the immediately preceding twelve
(12) weeks, the rate of insured unemployment, not seasonally adjusted:

1. Equaled or exceeded one hundred twenty percent (120%) of the
average of such rates for the corresponding thirteen-week period
ending in each of the preceding two (2) calendar years, and equaled
or exceeded five percent (5%); or

2. Equaled or exceeded six percent (6%).

Any optional or revised “state ‘on’ indicator” or indicators or optional
waiver by a state of any such indicator or part of any such indicator
provided for by Congress for any period of time shall be considered to be
in effect in Oklahoma for such period of time.

Section 2-707. State "Off" Indicator
There is a “state ‘off’ indicator” for this state for a week if the

Commission determines, in accordance with the regulations of the
Secretary of Labor of the United States, that for the period consisting of
such week and the immediately preceding twelve (12) weeks, the rate of
insured unemployment, not seasonally adjusted was either:

1. Less than six percent (6%) and was less than one hundred twenty

percent (120%) of the average of such rates for the corresponding

thirteen-week period ending in each of the preceding two (2)

calendar years; or

2. Less than five percent (5%).
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Any optional or revised “state ‘off’ indicator” or indicators or optional
waiver by a state of any such indicator or part of any such indicator
provided for by Congress for any period of time shall be considered to be
in effect in Oklahoma for such period of time.

Section 2-708. Rate of Insured Unemployment
“Rate of insured unemployment”, for purposes of Sections 2-706 and 2-
707 of this title, means the percentage derived by dividing:
(1) the average weekly number of weeks claimed for weeks of
unemployment for regular benefits, including interstate claims filed in
this state with respect to the most recent thirteen-consecutive-week
period, as determined by the Commission on the basis of its reports to
the Secretary of Labor of the United States, by
(2) the average monthly employment covered under this act for the
first four (4) of the most recent six (6) completed calendar quarters
ending before the end of such thirteen-week period.

Section 2-709. Regular Benefits

“Regular benefits” mean benefits payable to an individual under this
act, or under any other state law, including dependents' allowances and
benefits payable to federal civiian employees and to ex-servicemen
pursuant to 5 U.S.C. Chapter 85, other than extended benéefits.

Section 2-710. Extended Benefits

“Extended benefits” mean benefits, including benefits payable to
federal civilian employees and to ex-servicemen pursuantto 5 U.S.C.
Chapter 85, payable to an individual under the provisions of this Part 7 for
weeks of unemployment, as defined by this act, in his eligibility period.

Section 2-711. Eligibility Period

“Eligibility period” of an individual for extended benefits means the
period consisting of the weeks in his benefit year as defined by this act,
which begin in an extended benefit period and, if his benefit year ends
within such extended benefit period, any weeks thereafter which begin in
such extended benefit period.

Section 2-712. Exhaustee

A. “Exhaustee” means an individual who, with respect to any week of

unemployment in his eligibility period:
(1) has received, prior to such week, all the regular benefits payable
to him according to the monetary determination for his current benefit
year that includes such week under this act, or of any other state law;
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or
(2) has received, prior to such week, all the regular benefits available
to him in his current benefit year that includes such week under this
act or of any other state law after a cancellation of some or all of his
wage credits or the partial or total reduction of his right to regular
compensation; or
(3) his benefit year having expired prior to such week, has insufficient
wages or employment, or both, on the basis of which he could
establish in any state a new benefit year that would include such
week, or having established a new benefit year that includes such
week, he is precluded from receiving regular benefits by reason of the
provisions of Part 1 of Article 2 or the provision of any other state law
that meets the requirements of Section 3304(a)(7) of the Internal
Revenue Code of 1954; and
(4) has no right to unemployment benefits or allowances, as the case
may be, under the following federal laws: The Railroad Unemployment
Insurance Act, the Trade Expansion Act, and the Automotive Products
Trade Act; and
(5) has not received and is not seeking for such week unemployment
benefits under the law of Canada, but if he is seeking such benefits
and the appropriate agency finally determines that he is not entitled
to benefits under such law, he is an exhaustee.
B. For purposes of paragraphs (1) and (2) of subsection A, an individual
shall be deemed to have received in his current benefit year all of the
regular benefits payable to him according to the monetary
determination or available to him, as the case may be, even though;
(1) as aresult of a pending appeal with respect to wages or
employment or both that were not included in the original monetary
determination with respect to such benefit year, he may subsequently
be determined to be entitled to more regular benefits; or
(2) having established a benefit year, no regular benefits are payable
to him during such year because his wage credits were canceled or
his right to regular compensation was totally reduced as the result of
the application of a disqualification.

Section 2-713. State Law

“State law” means the unemployment insurance law of any state,
approved by the Secretary of Labor of the United States under Section
3304 of the Internal Revenue Code of 1954.
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Section 2-714. Extended Benefits

Except when the result would be inconsistent with the other provisions
of this section, as provided in the rules of the Commission, the provisions
of this act which apply to claims for, or the payment of, regular benefits
shall apply to claims for, and the payment of, extended benefits
including, but not limited to, claim filing, claimant reporting and
registration, information to claimants, notices to claimants of their weekly
and total extended benefit amounts determinations, redeterminations,
appeals and review, week for which benefits are paid, disqualifications
and eligibility requirements, but excluding those provisions which apply to
any waiting period, monetary qualifying or requalifying requirements and
the computation of weekly and total amounts of regular benefits.

Section 2-715. Eligibility for Extended Benefits
A. An individual shall be eligible to receive extended benefits with
respect to any week of unemployment in the eligibility period of the
individual only if the Commission finds that with respect to such week:
1. The individual is an “exhaustee” as defined in Section 2-712 of this
title; and
2. Except as otherwise provided by this section, the individual has
satisfied the requirements of the Employment Security Act of 1980, for
the receipt of regular benefits that are applicable to individuals
claiming extended benefits, including not being subject to a
disqualification under the Employment Security Act of 1980, Section 1-
101 et seq. of this title, for the receipt of benefits.
B. An individual shall not be eligible for extended benefits unless, in the
base period with respect to which the individual exhausted all rights to
regular benefits, the individual shall have been paid wages for insured
work of not less than one and one-half (1 1/2) times the amount of wages
during that quarter of the base period of the individual in which the
wages were the highest.
C. Any payment of extended benefits under the Employment Security
Act of 1980 shall not be made to any individual for any week of
unemployment in his or her eligibility period during which the individual:
1. Fails to accept any offer of suitable work;
2. Fails to apply for any suitable work to which referred by the state
employment service; or
3. Fails to actively engage in seeking suitable work.
D. Suitable work shall be defined as any work which is within such
individual's capabilities, except that if the individual furnishes satisfactory
evidence that the individual's prospects for obtaining work in his or her
customary occupation within a reasonably short period are good, the
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determination of whether any work is suitable work with respect to such

individual shall be made in accordance with the provisions of Section 2-

408 of this title with respect to regular benefit claimants.

1. Any work which is within the capabillities of such individual means
that the individual has the physical and mental capacity to do the
work and the background and experience which would enable the
individual to perform the job.

2. Work for an extended benefit claimant shall not be considered
suitable if the gross weekly pay of the job does not exceed the
extended weekly benefit amount payable to the individual for a week
of total unemployment plus the amount of any Supplemental
Unemployment Benefits (SUB), as defined in Section 501(c)(17)(D) of
the Internal Revenue Code of 1954, 26 U.S.C., Section 501, payable for
such week and equal the higher of the federal minimum wage
provided by Section 6(a)(1) of the Fair Labor Standards Act of 1938, 29
U.S.C., Section 206, without regard to any exemption or any
applicable state or local minimum wage.

E. If any individual is ineligible for extended benefits for any week by

reason of a failure described in subsection B of this section, such

individual shall be ineligible to receive extended benefits for the week in
which such failure occurred and until the individual has been employed
during at least four (4) different weeks which begin after such failure and
has earned wages equal to or in excess of four (4) times his weekly
benefit amount.

F. 1. Extended benefits shall not be denied to any individual for any week
by reason of a failure to accept an offer of, or apply for, suitable work
if the position was not offered to such individual in writing or was not
listed with the state employment service.

2. Extended benefits shall not be denied to any individual for any
week by reason of a failure to accept an offer of or apply for suitable
work if such failure would not result in a denial of benefits under the
provisions of Sections 2-408, 2-409, 2-417 and 2-418 of this title to the
extent that such provisions are not inconsistent with the provisions of
this section.

3. Extended benefits shall not be denied to any individual for any
week by reason of a failure to accept an offer of or apply for suitable
work if the work failed to meet any of the requirements of Section 2-
409 of this title.

G. An individual shall be treated as actively engaged in seeking work

during any week if such individual has engaged in a systematic and

sustained effort to obtain work during such week, and such individual
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provides tangible evidence to the state employment service that he has
engaged in such an effort during such week.

H. An individual filing an interstate claim shall not be eligible for extended
benefits after the first two (2) weeks of extended benefits that are
payable if no extended benefit period is in effect for such week in the
state where the claim is filed.

|. The state employment service shall refer any claimant entitled to
extended benefits to any suitable work which meets the criteria
prescribed in this section.

Section 2-716. Weekly Extended Benefit Amount

(1) The weekly extended benefit amount payable to an individual for a
week of total unemployment in his eligibility period shall be an amount
equal to the weekly benefit amount payable to him for a week of total
unemployment during his current benefit year, or if he has no current
benefit year, his most recent benefit year. If the individual had more than
one (1) weekly amount of regular benefits for total unemployment during
such benefit year, the weekly amount of extended benefits for total
unemployment shall be the average of such weekly benefit amounts.

(2) The weekly benefit amount of extended benefits payable for a week
of less than total unemployment shall be based on the weekly benefit
amount determined pursuant to subsection (1) of this section. Provided,
that for any week during a period in which federal payments to states
under Section 204 of the Federal-State Extended Unemployment
Compensation Act of 1970 are reduced under an order issued under
Section 252 of the Balanced Budget and Emergency Deficit Control Act
of 1985, the weekly extended benefit amount payable to an individual
for a week of total unemployment in his eligibility period shall be reduced
by a percentage equivalent to the percentage of the reduction in the
federal payment. Such reduced weekly extended benefit amount, if not
a full dollar amount, shall be rounded to the nearest lower full dollar
amount.

Section 2-717. Total Amount of Extended Benefits Payable
The total extended benefit amount payable to any eligible individual
with respect to his applicable benefit year shall be the least of the
following amounts:
(1) fifty percent (50%) of the total amount of regular benefits which
were payable to him under this act, during his applicable benefit
year;
(2) thirteen times his average weekly benefit amount as determined in
subsection (1) of this section which was payable to him under this act,
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for a week of total unemployment during such benefit year;

(3) thirty-nine times his average weekly benefit amount as determined
in subsection (1) of Section 2-716 payable to him under this act, for a
week of total unemployment during such benefit year, reduced by
the regular benefits paid, or deemed paid, to him during such benefit
year.

(4) If an individual is entitled to more extended benefits as a result of
an appeal which afforded him more regular benefits, an appropriate
change shall be made in the individual's total extended benefit
amount.

(5) If an individual who has received extended benefits for a week or
weeks of unemployment is determined to be entitled to more regular
benefits with respect to such week or weeks as the result of an
appeal, the extended benefits paid to him shall be treated as if they
were regular benefits up to the greater amount of regular benefits to
which he has been determined to be entitled. If the individual is
entitled to more extended benefits as a result of being entitled to
more regular benefits, the total extended benefit amount payable to
him shall be amended accordingly.

Section 2-718. Public Announcement of Extended Benefit Period
Whenever an extended benefit period is to become effective in this
state, as a result of a state “on” indicator, or an extended benefit period
is to be terminated in this state as a result of state “off” indicators, the

Commission shall make an appropriate public announcement.

Section 2-719. Commission to Make Computations

Computations required by the provisions of this part shall be made by
the Commission, in accordance with regulations prescribed by the
Secretary of Labor of the United States.

Section 2-720. Commission to Ensure Compliance

In the administration of the provisions of this part which are enacted to
conform with the requirements of the Federal-State Extended
Unemployment Compensation Act of 1970, and the Unemployment
Compensation Amendments of 1976, the Commission shall take such
action as may be necessary to ensure that the provisions are so
interpreted and applied so as to meet the requirements of such federal
Act as interpreted by the Department of Labor of the United States, and
to secure to this state the full reimbursement of the federal share of
extended benefits paid under this act that are reimbursable under the
federal Act.
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Section 2-721. Employers Not Liable for Reimbursed Payments

Notwithstanding any other provisions of this act no employer shall be
liable for payments in lieu of contributions with respect to extended
benefit payments which are wholly reimbursed to the state by the federal
government.

Section 2-722. Reimbursement Deposited in Fund
Reimbursement of the federal share shall be deposited in the
Unemployment Compensation Fund created by this act.

Section 2-723. Overpayments, Restitution and Offset

The provisions of this act applicable to recovery of overpayments,
including restitution, offset, and recoupment shall apply to overpayments
of extended benefits. If there is recovery of extended benefits, that
proportion of the amount restored or offset which represents the federal
share of the original payments shall be restored to the appropriate
federal account.
Section 2-724. Limitation on Amount of Combined Unemployment
Insurance and Trade Act Benefits Received

If the benefit year of any individual ends within an extended benefit
period, the remaining balance of extended benefits that the individual
would be entitled to receive in that extended benefit period, with
respect to weeks of unemployment beginning after the end of the
benefit year, shall be reduced, but not below zero, by the product of the
number of weeks for which the individual received any amounts as trade
readjustment allowances within that benefit year, multiplied by the
weekly benefit amount for extended benefits of the individual.

PART 8. CHILD SUPPORT

Section 2-801. Child Support Obligations

A. Beginning October 1, 1982, any individual fiing a new claim for
unemployment compensation shall, at the time of filing such claim,
disclose whether or not the individual owes child support obligations. If
any such individual discloses that he or she owes child support
obligations, and is determined to be eligible for unemployment
compensation, the Commission shall notify the state or local child support
enforcement agency enforcing such obligation that the individual has
been determined to be eligible for unemployment compensation.

B. The Commission shall deduct and withhold from any unemployment
compensation payable to an individual that owes child support
obligations:
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(1) the amount specified by the individual to the Commission to be
deducted and withheld under this subsection, if neither paragraphs
(2) or (3) of this subsection are applicable, or
(2) the amount, if any, determined pursuant to an agreement
submitted to the Commission under 42 U.S.C., Section 654(19)(B)(i) by
the state or local child support enforcement agency, unless
paragraph (3) of this subsection is applicable, or
(3) any amount otherwise required to be so deducted and withheld
from such unemployment compensation pursuant to legal process,
which shall mean any writ, order, summons or other similar process in
the nature of garnishment, which:
(a) isissued by:
() a court of competent jurisdiction within any state, territory or
possession of the United States,
(i) a court of competent jurisdiction in any foreign country with
which the United States has entered into an agreement which
requires the United States to honor such process, or
(i) an authorized official pursuant to an order of such a court of
competent jurisdiction or pursuant to state or local law, and
(b) is directed to, and the purpose of which is to compel, a
governmental entity, which holds monies which are otherwise
payable to an individual, to make a
payment from such monies to another party in order to satisfy a
legal obligation of such individual to provide child support.
C. Any amount deducted and withheld under subsection B of this section
shall be paid by the Commission to the appropriate state or local child
support enforcement agency.
D. Any amount deducted and withheld under subsection B of this section
shall for all purposes be treated as if it were paid to the individual as
unemployment compensation and paid by such individual to the state or
local child support enforcement agency in satisfaction of the individual's
child support obligations.
E. For purposes of subsections A through D of this section, the term
“unemployment compensation” means any compensation payable
under the Employment Security Act of 1980, Section 1-101 of this title,
including amounts payable by the Commission pursuant to an
agreement under any federal law providing for compensation,
assistance or allowances with respect to unemployment.
F. This section applies only if appropriate arrangements have been made
for reimbursement by the state or local child support enforcement
agency for the administrative costs, as determined by the Commission,
incurred by the Commission under this section which are attributable to
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child support obligations being enforced by the state or local child

support enforcement agency.

G. For purposes of this section:
(1) “Child support obligations” means only obligations which are being
enforced pursuant to a plan described in 42 U.S.C., Section 654, which
has been approved by the Secretary of Health and Human Services
under 42 U.S.C., Section 651 et seq.
(2) “State or local child support enforcement agency” means any
agency of a state or a political subdivision thereof, operating pursuant
to a plan described in 42 U.S.C., Section 654, which has been
approved by the Secretary of Health and Human Services under 42
U.S.C., Section 651 et seq.
(3) Deductions from unemployment insurance authorized by
subsection B of this section in satisfaction of child support obligations
are only those obligations defined in paragraph (1) of subsection G of
this section, and the recipient of said deductions shall be defined as
only a state or local child support enforcement agency operating
pursuant to an approved plan described in 42 U.S.C., Section 654 and
referenced in paragraph (2) of subsection G of this section.

Section 2-802. Reports by Employers to Employment Security
Commission--New Hire Registry

A. Employers doing business in the State of Oklahoma shall report to the
Oklahoma Employment Security Commission, the hiring or employment of
any person who resides or works in this state to whom the employer
anticipates paying earnings.

B. Such report shall contain the employee's name, address, social security
number, date of employment, state of employment, along with the
employer's name, address, and federal identification number.

C. The report must be made within twenty (20) days of hiring, or twice
monthly, not less than twelve (12) nor more than sixteen (16) days apaurt if
reported electronically or magnetically. The report may be made by
mailing a copy of the employee's W-4 form, by submitting a fax
transmission of the employee's W-4 form, by submitting electronic media
in a format that can be used by the Commission, or by any other means
authorized by the Commission.

D. The Child Support Enforcement Division shall be the official New Hire
Registry for the State of Oklahoma and will obtain the new hire
information from the Oklahoma Employment Security Commission.

E. The Child Support Enforcement Division shall enter into agreements with
state agencies administering unemployment, employment services,
Workforce Investment Act programs, workers' compensation, public
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assistance, Medicaid, food stamps, vocational rehabilitation, and other

programs specified by federal law or regulation, to provide such

information upon request.

F. Used in this section:
1. “Employee” means an individual who is an employee as defined by
the Internal Revenue Code of 1986, 26 U.S.C., Section 3401 et seq.
“Employee” does not mean an employee of a federal or state
agency performing intelligence or counterintelligence functions if the
head of such agency has determined that reporting with respect to
that employee could endanger the safety of the employee or
compromise an ongoing investigation or intelligence mission;
2. “Employer” means an individual or other entity who is an employer
as defined by the Internal Revenue Code of 1986, 26 U.S.C., Section
3401(d) and includes any governmental entity and any labor
organization; and
3. “Labor organization” means an entity as defined by the National
Labor Relations Act, 29 U.S.C., Section 152(5) including, but not limited
to, any entity known as a “hiring hall” which is used by the
organization and an employer to carry out requirements described in
Section 8(f)(3) of the National Labor Relations Act, 29 U.S.C., Section
158(f)(3), of an agreement between the organization and the
employer.

Section 2-803. Food Stamps Overissuances
A. An individual filing a new claim for unemployment compensation shall,
at the time of filing the claim, disclose whether or not he or she owes an
uncollected overissuance of food stamp coupons, as defined in 7 U.S.C,,
Section 2022(c)(1). The Oklahoma Employment Security Commission shall
notify the state food stamp agency enforcing such obligations of any
individual who discloses that he or she owes food stamp overissuances
and who is determined to be eligible for unemployment compensation.
B. The Commission shall deduct and withhold from any unemployment
compensation payable to an individual who owes an uncollected
overissuance:
1. The amount specified by the individual to the Commission to be
deducted and withheld under this section;
2. The amount, if any, determined pursuant to an agreement
submitted to the state food stamp agency under 7 U.S.C., Section
2022(c)(3)(A); or
3. Any amount otherwise required to be deducted and withheld from
unemployment compensation pursuant to 7 U.S.C., Section
2022(c)(3)(B).
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C. Any amount deducted and withheld under this section shall be paid
by the Commission to the appropriate state food stamp agency.

D. Any amount deducted and withheld under subsection B of this section
shall for all purposes be treated as if it were paid to the individual as
unemployment compensation and paid by the individual to the state
food stamp agency as repayment of the individual's uncollected
overissuance.

E. For purposes of this section, the term “unemployment compensation”
means any compensation payable under this act including amounts
payable by the Commission pursuant to an agreement under any federal
law providing for compensation, assistance, or allowances with respect
to unemployment.

F. This section applies only if arrangements have been made for
reimbursement by the state food stamp agency for the administrative
costs incurred by the Commission under this section which are
attributable to the repayment of uncollected overissuances to the state
food stamp agency.

PART 9. SHARED WORK UNEMPLOYMENT COMPENSATION PROGRAM

Section 2-900. Shared Work Unemployment Compensation Program
This act shall be known and may be cited as the “Shared Work
Unemployment Compensation Program”.

Section 2-901. Definitions

1. “Affected unit” means a specified department, shift or other unit of two
or more employees that is designated by an employer to participate in a
shared work plan;

2. “Fringe benefit” means health insurance, a retrement benefit received
under a pension plan, a paid vacation day, a paid holiday, sick leave,
and any other analogous employee benefit that is provided by an
employer;

3. “Fund” means the Unemployment Trust Fund established by Section 3-
605 of Title 40 of the Oklahoma Statutes;

4. “Normal weekly hours of work” means the lesser of forty (40) hours or
the average obtained by dividing the total number of hours worked per
week during the preceding twelve-week period by the number twelve;

5. “Participating employee” means an employee who works a reduced
number of hours under a shared work plan;

6. “Participating employer” means an employer who has a shared work
plan in effect;
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7. “Commission” has the same meaning as set out in Section 1-206 of Title
40 of the Oklahoma Statutes;

8. “Shared work benefit” means an unemployment compensation benefit
that is payable to an individual in an affected unit because the individual
works reduced hours under an approved shared work plan;

9. “Shared work plan” means a program for reducing unemployment
under which employees who are members of an affected unit share the
work remaining after a reduction in their normal weekly hours of work;
and

10. “Shared Work Unemployment Compensation Program” means a
program designed to reduce unemployment and stabilize the work force
by allowing certain employees to

collect unemployment compensation benefits if the employees share the
work remaining after a reduction in the total number of hours of work and
a corresponding reduction in wages.

Section 2-902. Rules/Employer Plan

A. The Oklahoma Employment Security Commission shall establish a
voluntary Shared Work Unemployment Compensation Program as
provided by this act. The Commission may adopt rules and establish
procedures necessary to administer the program.

B. An employer who wishes to participate in the Shared Work
Unemployment Compensation Program must submit a written shared
work plan to the Commission for approval. As a condition for approval, a
participating employer must agree to furnish the Commission with reports
relating to the operation of the shared work plan. The report shall be in a
form prescribed by the Commission.

Section 2-903. Approval of Shared Work Plan
A. The Oklahoma Employment Security Commission may approve a
shared work plan if:
1. The participating employer regularly employs at least one hundred
employees;
2. The shared work plan applies to and identifies a specific affected
unit or number of units;
3. The employees in the affected unit are identified by name and
social security number;
4. The shared work plan reduces the normal weekly hours of work for
an employee in the affected unit by not less than twenty percent
(20%) and not more than forty percent (40%);
5. The shared work plan applies to at least ten percent (10%) of the
employees in the affected unit and at least fifty employees within the
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company;
6. The shared work plan maintains the fringe benefits of each
employee in the affected unit at the benefit level in effect before the
shared work plan is implemented,;
7. The employer certifies that the implementation of a shared work
plan and the resulting reduction in work hours is in lieu of temporary
layoffs that would affect at least ten percent (10%) of the employees
in the affected unit and at least fifty employees within the company,
and that would result in an equivalent reduction in work hours; and
8. The employer has filed all reports required to be filed under the
Employment Security Act of 1980 for all past and current periods, and
has paid all contributions, interest, penalties and fees owing on the
employer's account with the Commission.
B. If any of the employees who participate in a shared work plan
pursuant to this act are covered by a collective bargaining agreement,
the shared work plan must be approved in writing by the collective
bargaining agent before approval by the Commission.
C. A shared work plan may not be implemented to subsidize seasonal
employers during the off-season or to subsidize employers who have
traditionally employed workers less than thirty-two (32) hours per week.
D. If any employer that is eligible for a tax rate computation under
Sections 3-101 through 3-118 of Title 40 of the Oklahoma Statutes is
assigned an experience tax rate of five and four-tenths percent (5.4%) or
greater for a calendar year, that employer shall be ineligible to
participate in the Shared Work Unemployment Compensation Program
provided by this act for that calendar year.
E. The Commission shall approve or deny a shared work plan no later
than thirty (30) days after the day the shared work plan is received by the
Commission. The Commission shall approve or deny a shared work plan in
writing. If the plan is denied, the Commission shall notify the employer of
the reasons for the denial.
F. The employer may appeal the denial of a shared work plan pursuant to
the provisions of Section 3-115 of Title 40 of the Oklahoma Statutes.

Section 2-904. Effective Date and Duration of Plan

A shared work plan is effective on the date it is approved by the
Oklahoma Employment Security Commission. For good cause shown, the
Commission may designate the effective date to be on any day within a
period of fourteen (14) days prior to the date the plan is approved by the
Commission. The shared work plan expires on the last day of the twelfth
full calendar month after the effective date of the shared work plan.
Shared work benefits shall be paid for a maximum of twenty-six (26)

77
2012 Oklahoma Employment Security Commission



http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000165&DocName=OKSTT40S3-101&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000165&DocName=OKSTT40S3-118&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000165&DocName=OKSTT40S3-115&FindType=L

Section ARTICLE 2. BENEFITS

weeks during the twelve (12) consecutive calendar months that the
shared work plan is in effect.

Section 2-905. Modification of Plan

An employer may modify a shared work plan created pursuant to this
act to meet changed conditions if the modification conforms to the
basic provisions of the shared work plan as approved by the Oklahoma
Employment Security Commission. The employer must report the changes
made to the shared work plan in writing to the Commission before
implementing the changes. If the original shared work plan is substantially
modified, the Commission shall reevaluate the shared work plan and may
approve the modified shared work plan if it meets the requirements for
approval under Section 5 of this act. The approval of a modified shared
work plan does not affect the expiration date originally set for that shared
work plan. If substantial modifications cause the shared work plan to falil
to meet the requirements for approval, the Commission shall deny
approval to the modifications as provided by subsection E of Section 4 of
this act.

Section 2-906. Eligibility for Shared Work Benefits
A. Notwithstanding any other provisions of the Employment Security Act
of 1980, an individual is unemployed and is eligible for shared work
benefits in any week in which the individual, as an employee in an
affected unit, works for less than the individual's normal weekly hours of
work in accordance with an approved shared work plan in effect for that
week. The Oklahoma Employment Security Commission may not deny
shared work benefits for any week to an otherwise eligible individual by
reason of the application of any provision of this title that relates to
availability for work, active search for work or refusal to apply for or
accept work with an employer other than the participating employer.
The Oklahoma Employment Security Commission shall not deduct wages
paid by the participating employer to the participating employee from
the shared work benefit in any week the shared work plan is being
implemented for the participating employee.
B. An individual is eligible to receive shared work benefits with respect to
any week in which the Commission finds that:

1. The individual is employed as a member of an affected unit subject

to a shared work plan that was approved and is in effect for that

week;

2. The individual is able to work and is available for additional hours of

work or full-time work with the participating employer;

3. The individual's normal weekly hours of work have been reduced by
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at least twenty percent (20%) but not more than forty percent (40%)
with a corresponding reduction in wages; and
4. The individual's normal weekly hours of work and wages have been
reduced as described in paragraph 3 of this subsection for a waiting
period of one (1) week which occurs within the period the shared
work plan is in effect, which period includes the week for which the
individual is claiming shared work benefits.
C. The participating employer shall be responsible for the filing of the
weekly claims for shared work benefits on behalf of the participating
employee. The participating employer shall provide the Oklahoma
Employment Security Commission with the name and social security
number of each participating employee along with any other
information necessary to complete the claim. The participating employer
shall certify that the participating employee is qualified to receive the
shared work benefit.

Section 2-907. Amount of Benefits/Disqualification

A. The Oklahoma Employment Security Commission shall pay an
individual who is eligible for shared work benefits a weekly shared work
benefit amount equal to the individual's regular weekly benefit amount,
calculated pursuant to Section 2-106 of Title 40 of the Oklahoma Statutes,
for a period of total unemployment multiplied by the nearest full
percentage of reduction of the individual's hours as set forth in the
employer's shared work plan. If the shared benefit amount is not a
multiple of One Dollar ($1.00), the Commission shall reduce the amount to
the next lowest multiple of One Dollar ($1.00). All shared work benefits
under this act shall be payable from the Unemployment Compensation
Fund.

B. The Commission may not pay an individual shared work benefits for
any week in which the individual performs paid work for the participating
employer in excess of the reduced hours established under the shared
work plan.

C. An individual shall not receive shared work benefits or regular
unemployment compensation benefits or both, in an amount that
exceeds the maximum benefit amount payable to that individual,
pursuant to Section 2-106 of Title 40 of the Oklahoma Statutes, in the
benefit year that shall begin as of the effective date of the shared work
plan.

D. An individual who has received all of the shared work benefits and
regular unemployment compensation benefits available in a benefit year
has exhausted his or her benefits and may be entitled to receive
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extended benefits, if extended benefits are available and if the individual
is otherwise eligible.

Section 2-908. Benefit Wage Charge for Shared Work Benefits

Shared work benefits paid under a shared work plan shall be based on
benefit wages of the participating employee and shall be charged to
the participating employer as

provided in Sections 1-221, 3-105, 3-106 and 3-806 of Title 40 of the
Oklahoma Statutes.

Section 2-909. Termination of Shared Work Plan

The Oklahoma Employment Security Commission may terminate a
shared work plan for good cause if the Commission determines that the
shared work plan is not being executed according to the terms and
intent of the Shared Work Unemployment Compensation Program.

Section 2-910. Benefit payment commencement

No shared work benefit payment shall be made under any shared work
plan for any week which commences before January 1, 2011.
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ARTICLE 3. CONTRIBUTIONS
PART 1. RATES

Section 3-101. Applicability

(1) The provisions of this Article 3 apply to the payment of contributions by
employers.

(2) The provisions of this Part 1 apply to employers other than employers
who are subject to Part 7, or employers who have elected to reimburse
under Part 8 of this article, or employers who have elected to reimburse
under paragraph 2 of subsection E of Section 1-108 of this title.

Section 3-102. Contributions

A. Contributions shall accrue and become payable by each employer
for each calendar year in which the employer is subject to the
Employment Security Act of 1980, with respect to wages for employment.
Such contributions shall become due and be paid by each employer to
the Oklahoma Employment Security Commission for the Unemployment
Compensation Fund in accordance with such rules as the Commission
may prescribe, and shall not be deducted, in whole or in part, from the
wages of individuals in the employer's employ.

B. In the payment of any contributions, a fractional part of a cent shall be
disregarded unless it amounts to one-half cent ($0.005) or more, in which
case it shall be increased to one cent ($0.01).

C. Each employer shall be notified of its contribution rate for a given
calendar year on or before September 30 of the previous calendar year.
The notice shall be mailed to the employer at the employer's last-known
address. If the employer has elected to be notified by electronic means
according to procedures set out in Oklahoma Employment Security
Commission rules, notice shall be deemed to be given when the
Commission transmits the notification by electronic means. The employer
shall file an appeal to the rate notice within twenty (20) days after the
mailing of the notice of the contribution rate, or the date of transmission
by electronic means. Upon the filing of a timely appeal, the Commission
shall provide for a review and issue a determination to the employer. If
the employer does not file a timely appeal, the contribution rate of the
employer shall become conclusive and binding.

D. Within fourteen (14) days after the date of mailing of the notice of the
determination, the employer may file with the Commission at the address
prescribed in the notice the employer's specific written objections to the
contribution rate so determined. The matter will be heard upon those
specific written objections by a representative appointed by the
Commission. The decision shall be made in writing and notice shall be
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mailed to the employer. The employer may appeal to the district court by
fiing a petition for review with the clerk of that court within thirty (30) days
after the date of mailing stated upon the notice of decision.

[Amended by HB 2204, effective 5-8-12]

Section 3-103. Computation--Percentage of Wages Payable

Beginning January 1, 1996, each employer, unless otherwise prescribed
in Sections 3-104, 3-111, 3-112, 3-701 or 3-801 of this title, shall pay
contributions equal to a percent of taxable wages paid by the employer
with respect to employment which shall be the greater of one percent
(1%) or the average contribution rate paid by all employers during the
second year preceding the current calendar year. The average
contribution rate shall be calculated by dividing annual net contributions
received by total annual taxable wages.

Section 3-104. Contributions Rate for Employers with Three Years'
Compensation Experience

For each calendar year commencing after December 31, 1941, the
contribution rate of each employer who has had three (3) years of
compensation experience shall be determined by the fund's maximum
liability for benefits to his employees who have been paid benefits,
modified by the state experience as to the average duration of benefit
payments, as provided in this part.

Section 3-105. Benefit Wages--Year Charged

When in any benefit year a claimant is paid benefits for his or her fifth
compensable week of unemployment or is paid benefits as defined in
paragraph (3) of Section 4-702 of this title, his or her taxable wages during
his or her base period shall be treated, for the purpose of this part, as
though they had been paid in the calendar year in which such benefits
are paid.

Section 3-106. Benefit Wages Charged and Relief Therefrom

A. The Oklahoma Employment Security Commission shall give notice to
each base period employer of a claimant promptly after the claimant is
issued his or her fifth week of benefits by the Commission or promptly after
the Commission receives notice of the amounts paid as benefits by
another state under a reciprocal arrangement. Notice shall be deemed
given under this subsection when the Commission deposits the same with
the United States Postal Service addressed to the employer at an address
designhated by the employer to receive the notice or at the employer's
last-known address. If the employer has elected to be notified by
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electronic means according to procedures set out in Oklahoma
Employment Security rules, notice shall be deemed to be given when the
Commission transmits the notification by electronic means. Notice shall
be presumed prima facie to have been given to the employer to whom
addressed on the date stated in the written notice. This notice shall give
the name and social security number of the claimant, the date the claim
was filed, and the amount of benefit wages charged to the employer in
each quarter of the base period.
B. Within twenty (20) days from the date stated upon the notice provided
for in subsection A of this section, the employer may file with the
Commission written objections to being charged with the benefit wages
upon one or more of the grounds for objection set forth in subsection G of
this section. The employer's written objection must set forth specifically:

1. The date on which the employment was terminated,

2. Full particulars as to the circumstances of the termination including

the reason given by the individual for voluntarily leaving the

employment, or the nature of the misconduct for which discharged,

as the case may be;

3. Full particulars as to the regular scheduled part-time or full-time

employment of the employee including the starting date, and ending

date if any, of the continuous period of such part-time or full-time

employment; and

4. Such other information as called for by the notice.
C. Upon receipt of the employer's written objections, the Commission
shall make a determination as to whether or not the employer is entitled
to be relieved from the charging of benefit wages. The Commission shall
promptly notify the employer of that determination. Provided further, the
twenty-day time period for filing written objections with the Commission
as provided for in subsection B of this section may be waived for good
cause shown.
D. Within fourteen (14) days after the mailing of the determination
provided for in subsection C of this section, the employer may file with the
Commission or its representative a written protest to the determination
and request an oral hearing de novo to present evidence in support of its
protest. The Commission or its representative shall, by written notice,
advise the employer of the date of the hearing, which shall not be less
than ten (10) days from the date of mailing of the written notice. At the
discretion of the Commission, this hearing shall be conducted by the
Commission or its representative appointed by the Commission for this
purpose. Pursuant to the hearing, the Commission or its representative
shall, as soon as practicable, make a written order setting forth its findings
of fact and conclusions of law, and shall send it to the employer.
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E. If any employer fails to file a written protest within the period of
fourteen (14) days, as provided by subsection D of this section, then the
determination shall be final, and no appeal shall thereafter be allowed.
F. The employer or the Commission may appeal the order of the
Commission or its representative to the district court by filing a petition for
review with the clerk of that court within thirty (30) days after the date the
order was mailed to all parties. The mailing date shall be specifically
stated in the order.
G. The benefit wages charged to an employer for a given calendar year
shall be the total of the benefit wages stated in the notices given to the
employer by the Commission. Provided, that an employer shall be
relieved of a benefit wage charge if the employer proves to the
satisfaction of the Commission that the benefit wage charge includes
wages paid by the employer to any employee or former employee, who:
1. Left employment with that employer, or with his or her last employer,
voluntarily without good cause connected to the work;
2. Was discharged from such employment for misconduct connected
with his or her work;
3. Was a regular scheduled employee of that employer prior to the
week the employee separated from other employment, and
continued to work for the employer through the fifth compensable
week of unemployment in his or her established benefit year;
4. Was separated from his or her employment as a direct result of a
major natural disaster, declared as such by the President pursuant to
the Disaster Relief Act of 1974, P.L. 93-288, and such employee would
have been entitled to disaster unemployment assistance if he or she
had not received unemployment insurance benefits;
5. Was discharged by an employer for unsatisfactory performance
during an initial employment probationary period. As used in this
paragraph, “probationary period” means a period of time set forth in
an established probationary plan which applies to all employees or a
specific group of employees and does not exceed ninety (90)
calendar days from the first day a new employee begins work. The
employee must be informed of the probationary period within the first
seven (7) work days. There must be conclusive evidence to establish
that the individual was separated due to unsatisfactory work
performance;
6. Left employment to attend training approved under the Trade Act
of 1974 and is allowed unemployment benefits pursuant to Section 2-
416 of this title; or
7. Was separated from employment for compelling family
circumstances as defined in Section 2-210 of this title.
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H. If an employer recalls an employee deemed unemployed as defined
by the Employment Security Act of 1980 and the employee continues to
be employed or the employee voluntarily terminates employment or is
discharged for misconduct within the benefit year, the employer shall be
entitled to have the benefit wage charged against the employer's
experience rating for the employee reduced by the ratio of the number
of weeks of remaining eligibility of the employee to the total number of
weeks of entitlement.

I. An employer shall not be charged with benefit wages of a laid-off
employee if the employer lists as an objection in a statement filed in
accordance with subsection B of this section that the employee
collecting benefits was hired to replace a United States serviceman or
servicewoman called into active duty and laid-off upon the return to
work by that serviceman or servicewoman. The Unemployment
Compensation Fund shall be charged with the benefit wages of the laid-
off employee.

J. If the Commission receives a notice of amounts paid as benefits by
another state under a reciprocal agreement, and the notice is received
after three (3) years from the effective date of the underlying benefit
claim, no benefit wage charge will be made against the employer
identified in the notice, or if a benefit wage charge is made based on
such a notice, the employer will be relieved of the charge when the facts
are brought to the attention of the Commission.

[Amended by HB 2204, effective 5-8-12]

Section 3-106.1. Relief from Benefit Wages Charged--Addendum

The benefit wages charged to an employer for a given calendar year
shall be the total of the benefit wages stated in the notices given to the
employer by the Commission. Provided, that on and after April 19, 1995,
an employer's benefit wages shall not include wages paid by the
employer to any employee who was separated from his or her
employment as a direct result of a natural disaster, fire, flood, or explosion
that causes employees to be separated from one employer's
employment. The Commission shall adopt emergency rules for immediate
implementation of this section and subsequently adopt permanent rules
for review by the 1996 Legislature.

Section 3-106.2. Separating Employers--Relief from Benefit Wage Charges
A separating employer will not be charged with benefit wages, or will
be relieved of the charge upon notification of the Oklahoma
Employment Security Commission, if the former employee who is the
subject of the charge was separated from employment under one of the
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circumstances listed in subsection G of Section 3-106 of Title 40 of the
Oklahoma Statutes.

Section 3-107. Benefit Wage Ratio

A. For any tax year occurring before January 1, 2007, the benefit wage
ratio of each employer shall be a percentage equal to the total of the
employer's benefit wages in the experience period divided by the
employer's total taxable payroll for the experience period on which
contributions have been paid to the Oklahoma Employment Security
Commission on or before January 31 of the calendar year with respect to
which the employer's benefit wage ratio is determined.

B. For any tax year occurring after December 21, 2006, the benefit wage
ratio of each employer shall be a percentage equal to the total of the
employer's benefit wages in the experience period divided by the
employer's total taxable payroll for the experience period on which
contributions have been paid to the Commission on or before July 31 of
the calendar year immediately preceding the year for which the
contribution rate is being calculated.

Section 3-108. State Experience Factor

The total benefits paid from the Unemployment Compensation Fund
during the experience period, less all amounts credited to the Fund other
than employers' contributions, interest, penalties, fees and interest earned
on the Fund, divided by the statewide total of benefit wages of alll
employers for the experience period, after adjustments to the nearest
multiple of one percent (1%) shall be termed the “state experience
factor.” The state experience factor for any year shall be determined
prior to the due date of the first contribution payment on wages for
employment in that year.

Section 3-109. Experience Rate

The contribution rate for each employer for each calendar quarter
after July 1, 2010, to be applied to the employer's current payroll shall be
in accordance with the following table based upon the state experience
factor and his benefit wage ratio:

[RATE TABLE PROVIDED ON LAST PAGE OF BOOK]

If the employer's benefit wage ratio exceeds the amount in the last
column of the table on the line for the current year's state experience
factor, his contribution rate shall be five and five-tenths percent (5.5%).
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Section 3-109.1. Rate Reduction

Notwithstanding the provisions of Sections 3-103, 3-109, 3-110 and 3-113
of this title, for the time period beginning July 1, 1998, and ending
December 31, 2001, the contribution rate assigned to an employer shall
be reduced by fifty percent (50%); provided: the tax rate of employers
assigned a tax rate pursuant to Sections 3-103 and 3-110 of this title shall
not be reduced to less than one percent (1%); employers who qualify for
an earned rate calculated pursuant to Section 3-109 of this title, and are
given a rate of five and one-half percent (5.5%) shall be reduced to no
less than five and four-tenths percent (5.4%); and employers who qualify
for an earned rate calculated pursuant to Section 3-109 of this title, and
are given a rate of one-tenth of one percent (0.1%), shall be reduced to
a rate of zero percent (0.0%).

Section 3-109.2. Rate Reduction for Computer Fund Assessment

Notwithstanding the provisions of Sections 3-103, 3-109, 3-110, and 3-113
of Title 40 of the Oklahoma Statutes, for the time period beginning July 1,
1997, and ending June 30, 1998, the contribution rate assigned to an
employer shall be reduced by fifty percent (50%). Provided, the tax rate
of employers assigned a tax rate pursuant to Sections 3-103 and 3-110 of
Title 40 of the Oklahoma Statutes shall not be reduced to less than one
percent (1%). Provided further, employers who qualify for an earned rate
calculated pursuant to Section 3-109 of Title 40 of the Oklahoma Statutes,
and are given a rate of five and one-half percent (5.5%), shall not be
eligible for the rate reduction provided for in this section.

Section 3-110. Minimum Contributions

No employer's rate shall be less than the greater of one percent (1%)
or the average contribution rate paid by all employers during the second
year preceding the current calendar year unless throughout the one (1)
calendar year immmediately preceding such year some eligible individual
could have filed a claim in each quarter of said year establishing a base
period as prescribed by Section 1-202 of this title which would include
wages from that employer.

Section 3-111. Successor and Predecessor Employers

A. Any employing unit, whether or not an employing unit at the time of
the acquisition, which acquires substantially all of the trade, organization,
employees, business, or assets of any employer (excepting in such case
any assets retained by that employer incident to the liquidation of the
employer's obligations) and who continues the operations of the
predecessor employer as a going business, shall be determined to be a
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successor employer. The successor employer shall acquire the merit
rating account of the predecessor employer, including the predecessor's
actual contribution and benefit experience, annual payrolls, and
contribution rate. The successor employer shall also become jointly and
severally liable with the predecessor employer for all current or
delinquent contributions, interest, penalties and fees owed to the
Oklahoma Employment Security Commission by the predecessor
employer.

Written notice of all current or delinquent contributions, interest,
penalties and fees owed to the Commission by the predecessor
employer shall be provided to the successor employer by the
predecessor employer prior to the sale of the business. Failure to give
such notice may subject the predecessor employer to a penalty as
specified by the rules of the Commission.

Any remuneration for services covered by the Employment Security Act
of 1980 or other state unemployment compensation acts paid by the
predecessor employer shall be considered as having been paid by the
successor employer. The initial determination regarding whether or not an
acquiring employer will become a successor to a predecessor account
shall be made by the Commission or its duly authorized representative
and notice of this determination shall be delivered to the acquiring
employer or mailed to his or her last-known address.

B. Any employing unit, whether or not an employing unit at the time of
the acquisition, which acquires substantially all of the trade, employees,
organization, business, or assets of an employer, at one or more separate
and distinct establishments and who continues the acquired operations
of the predecessor as a going business, shall acquire that portion of the
experience rating account of the predecessor employer that is
applicable to the establishment or establishments, if the employing unit,
immediately after the acquisition, is an employer; provided, however,
that the employing unit shall not acquire a portion of the experience
rating account unless written application therefor is received by the
Commission within one hundred twenty (120) days after the date of the
acquisition together with evidence sufficient for the Commission to
determine which portion of the experience rating account of the
predecessor is applicable to the acquired operations, and the
Commission finds that the transfer will not tend to defeat or obstruct the
object and purpose of the Employment Security Act of 1980; and
provided further, that the portion of the experience rating account so
transferred, including the taxable payrolls and benefit wages, shall not
thereafter be used in computing an experience rating contribution rate
for the transferring employer. For the purpose of this subsection a
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separate and distinct establishment means all operations conducted by
an employer at one business location which is readily identifiable as a
separate business organization.

C. If the Commission finds that any report required to complete a
determination of contribution rate has not been filed or if filed is incorrect
or insufficient, and any such fact or information has not already been
established or found in connection with some other proceeding pursuant
to the provisions of the Employment Security Act of 1980, an estimate
may be made of the information required on the basis of the best
evidence reasonably available to it at the time. Notice shall be given of
the determination as provided for contribution rate in subsection C of
Section 3-102 of this title and the employer may appeal therefrom as
provided in subsection D of Section 3-102 of this title.

D. A determination made under this section may be appealed pursuant
to the provisions of Section 3-115 of this title.

Section 3-111.1. Successor and Predecessor Employers--Special Rules on

Transfer of Rates and Experience

A. Notwithstanding any other provision of law, the following shall apply

regarding assignments of rates and transfers of experience:
1. If an employer transfers its trade or business, or a portion thereof, to
another employer and, at the time of the transfer, there is substantially
common ownership, management or control of the two employers,
then the unemployment experience attributable to the transferred
trade or business shall be combined with the unemployment
experience of the employer to whom such business is so transferred;
and
2. Whenever a person who is not an employer under the Employment
Security Act of 1980 at the time it acquires the trade or business of an
employer, the unemployment experience rate of the acquired
business shall not be transferred to such person if the Commission finds
that the person acquired the business solely or primarily for the
purpose of obtaining a lower rate of contributions. Instead, the person
shall be assigned the minimum contribution rate under Section 3-110
of Title 40 of the Oklahoma Statutes. In determining whether the
business was acquired solely or primarily for the purpose of obtaining a
lower rate of contributions, the Commission shall use objective factors
which may include the cost of acquiring the business, whether the
person continued the business enterprise of the acquired business,
how long such business enterprise was continued, or whether a
substantial number of new employees were hired for performance of
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duties unrelated to the business activity conducted prior to
acquisition.

B. 1. If a person knowingly violates or attempts to violate paragraph 1 or 2
of subsection A of this section or any other provision of the
Employment Security Act of 1980 related to determining the
assignment of the contribution rate, or if a person knowingly advises
another person in a way that results in a violation of such provision, the
person shall be subject to the following penalties:

a. if the person is an employer, then the employer shall be assessed
a penalty equal to ten percent (10%) of the actual taxes due in the
calendar quarter in which the employer violated or attempted to
violate the provisions of this section and a penalty equal to ten
percent (10%) of the actual taxes due in each of the following
three (3) calendar quarters. The funds in payment of this penalty
shall be deposited in the Oklahoma Employment Security
Commission revolving fund established under Section 4-901 of Title
40 of the Oklahoma Statutes,
b. if the person is not an employer, the person shall be subject to a
civil money penalty of at least One Hundred Dollars ($100.00) and
not more than Five Thousand Dollars ($5,000.00) to be determined
by the Assessment Board of the Oklahoma Employment Security
Commission. Any fine shall be deposited in the Oklahoma
Employment Security Commission Revolving Fund established
under Section 4-901 of Title 40 of the Oklahoma Statutes.
2. For purposes of this section, the term “knowingly” means having
actual knowledge of or acting with deliberate ignorance or reckless
disregard for the prohibition involved.
3. For the purposes of this section, the term *“violates or attempts to
violate” includes, but is not limited to, intent to evade,
misrepresentation or willful nondisclosure.
4. In addition to the penalty imposed by paragraph 1 of this
subsection, any person who violates the provisions of this section shall
be guilty of a misdemeanor and may be imprisoned for up to one (1)
year.

C. The Commission shall establish procedures to identify the transfer or

acquisition of a business for purposes of this section.

D. For purposes of this section:

1. “Person” has the meaning given such term by 26 U.S.C. Section
7701(a)(1); and
2. “Trade or business” shall include the employers workforce.
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E. This section shall be interpreted and applied in such a manner as to
meet the minimum requirements contained in any guidance or
regulations issued by the United States Department of Labor.

Section 3-112. Employers with at Least One But Less Than Three Years'
Experience

For each calendar year commencing after December 31, 1954, for
those employers who have had less than three (3) but at least one (1)
year of compensation experience, the Commission shall determine the
contribution rate of each such employer on the basis of his
compensation experience as determined by the fund's maximum liability
for benefits to their employees who have been paid benefits modified by
the state experience as to the average duration of benefit payments as
provided by law.

Section 3-113. Conditional Factors

For each calendar year commencing after December 31, 2006,
except for those employers with a benefit wage ratio of zero (0) and as
otherwise provided in this section, the contribution rate for each
employer for the calendar year shall be increased, in the circumstances
and in the amounts as follows:
(1) - Condition “a” - If the balance of the unemployment compensation
fund is less than three and one-half (3 1/2) times, but not less than three
(3) times, the net benefits paid for the most recent twenty (20)
consecutive completed calendar quarters divided by five (5), on July 1 of
any given year, the contribution rate for the next calendar year for each
employer whose benefit wage ratio with respect to that year is zero
percent (0%) shall be increased by one-tenth of one percent (1/10 of 1%)
of wages paid by the employer during the year; the contribution rate for
each employer whose benefit rate wage ratio with respect to that year is
more than zero percent (0%), but not more than one-tenth of one
percent (1/10 of 1%), shall be increased by two-tenths of one percent
(2/10 of 1%) of wages paid by the employer during the year and the
contribution rate for each employer whose benefit wage ratio with
respect to that year is more than one-tenth of one percent (1/10 of 1%),
shall be increased by three-tenths of one percent (3/10 of 1%) of wages
paid by the employer during that year.
(2) - Condition “b” - If the balance of the unemployment compensation
fund is less than three (3) times, but not less than two and one-half (2 1/2)
times, the net benefits paid for the most recent twenty (20) consecutive
completed calendar quarters divided by five (5), as of July 1 of any given
year, the contribution rate for the next calendar year for each employer
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shall be increased by thirty-three and one-third percent (33 1/3%) of the
rate; provided that the total rate, if not a multiple of one-tenth of one
percent (1/10 of 1%), shall be computed to the next higher multiple of
one-tenth of one percent (1/10 of 1%) of wages paid by the employer
during that year; provided, further, that the contribution rate for each
employer whose benefit wage ratio with respect to that year is zero
percent (0%) shall be increased by two-tenths of one percent (2/10 of
1%) of wages paid by the employer during that year; the contribution
rate for each employer whose benefit wage ratio with respect to that
year is more than zero percent (0%), but not more than one-tenth of one
percent (1/10 of 1%), shall be increased by three-tenths of one percent
(3/10 of 1%) of wages paid by the employer during that year; and the
contribution rate for each employer whose benefit wage ratio with
respect to that year is more than one-tenth of one percent (1/10 of 1%),
shall be increased by at least four-tenths of one percent (4/10 of 1%) of
wages paid by the employer during that year.

(3) - Condition “c” - If the balance of the unemployment compensation
fund is less than two and one-half (2 1/2) times, but not less than two (2)
times, the net benefits paid for the most recent twenty (20) consecutive
completed calendar quarters divided by five (5), as of July 1 of any given
year, the contribution rate for the next calendar year for each employer
shall be increased by one-half (1/2) of that rate; provided that the total
rate, if not a multiple of one-tenth of one percent (1/10 of 1%), shall be
computed to the next higher multiple of one-tenth of one percent (1/10
of 1%) of wages paid by the employer during that year; provided, further,
that the contribution rate for each employer whose benefit wage ratio
with respect to that year is zero percent (0%) shall be increased by three-
tenths of one percent (3/10 of 1%) of wages paid by the employer during
that year; the contribution rate for each employer whose benefit wage
ratio with respect to that year is more than zero percent (0%), but not
more than one-tenth of one percent (1/10 of 1%), shall be increased by
four-tenths of one percent (4/10 of 1%) of wages paid by the employer
during that year; and the contribution rate for each employer whose
benefit wage ratio with respect to that year is more than one-tenth of
one percent (1/10 of 1%), shall be increased by at least five-tenths of one
percent (5/10 of 1%) of wages paid by the employer during that year.

(4) - Condition “d” - If the balance of the unemployment compensation
fund is less than two (2) times the net benefits paid for the most recent
twenty (20) consecutive completed calendar quarters divided by five (5),
as of July 1 of any given year, the contribution rate for the next calendar
year for each employer shall be increased by sixty-six and two-thirds
percent (66 2/3 %) of the rate; provided that the total rate, if not a
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multiple of one-tenth of one percent (1/10 of 1%) shall be computed to
the next higher multiple of one-tenth of one percent (1/10 of 1%) of
wages paid by the employer during that year; provided, further, that the
contribution rate for each employer whose benefit wage ratio with
respect to that year is zero percent (0%) shall be increased by four-tenths
of one percent (4/10 of 1%) of wages paid by the employer during that
year; the contribution rate for each employer whose benefit wage ratio
with respect to that year is more than zero percent (0%), but not more
than one-tenth of one percent (1/10 of 1%), shall be increased by five-
tenths of one percent (5/10 of 1%) of wages paid by the employer during
that year; the contribution rate for each employer whose benefit wage
ratio with respect to that year is more than one-tenth of one percent
(1/10 of 1%), shall be increased by at least six-tenths of one percent (6/10
of 1%) of wages paid by the employer during that year.

(5) The contribution rate, excluding any surcharge, for an employer
whose contribution rate is three and four-tenths percent (3.4%) or more
shall not be increased by more than two (2) percentage points in any
one (1) year. The contribution rate, excluding any surcharge, for an
employer whose contribution rate is less than three and four-tenths
percent (3.4%) shall not be increased to more than five and four-tenths
percent (5.4%) in one (1) year.

For the purposes of this section “net benefits paid for the most recent
twenty (20) consecutive completed calendar quarters” means the total
amount of monies withdrawn from this state's account in the
unemployment trust fund in the United States Treasury for each of the
most recent twenty (20) consecutive completed calendar quarters, plus
the balance in the benefit account at the start of the period, less the
balance in the benefit account at the end of the period. The contribution
rate for those employers with a benefit wage ratio of zero (0) shall be
two-tenths of one percent (2/10 of 1%) during those years when the fund
is in conditions “a”, “b”, and “c”, and shall be three-tenths of one
percent (3/10 of 1%) during those years when the fund is in condition “d”.
(6) Beginning January 1, 1996, except for this paragraph and paragraph
(7) of this section, the provisions of this section shall be suspended until
the Unemployment Trust Fund reaches a High Cost Multiple of one and
one-fourth (1 1/4). The Oklahoma Employment Security Commission shall
determine the High Cost Multiple at the end of each calendar year and
shall include the result of its computation in a regularly published
periodical together with other employment-related data. As used in this
section, “High Cost Multiple” shall be a figure computed as follows:

(a) first, net fund reserves in the Unemployment Compensation Fund

as of the date of each computation required by this section shall be
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divided by total wages earned in insured employment for the twelve
(12) months preceding the date of the quarterly High Cost Multiple
computation,

(b) second, the result of the computation from subparagraph (a) of
this paragraph shall be divided by a figure which is a quotient derived
from the computation of the High-Cost Rate contained in
subparagraph (c) of this paragraph, and

(c) third, the highest ratio of total state benefit payments experienced
previously in any twelve (12) consecutive months to total wages
earned in insured employment for the same period shall be the High-
Cost Rate.

The result of all computations contained in subparagraphs (a) through
(c) of this paragraph, performed in the sequence as specified in this
section, shall be known as the High Cost Multiple;

(7) Prior to the beginning of each calendar year, the Commission shall
prepare an estimate of the financial condition of the trust fund. If the
estimate for the year shows the balance, at any time during the year, will
fall below the High Cost Multiple as defined in paragraph (6) of this
section, then the Commission shall reinstate the suspended provisions of
this section.

Section 3-114. Estimate of Financial Condition of Fund--Surcharge

Prior to the beginning of each calendar quarter, the Commission shall
prepare an estimate of the financial condition of the fund for the quatrter.
Effective July 1, 1992, if the estimate for any quarter shows a balance at
any time during the quarter of less than Twenty-five Million Dollars
($25,000,000.00), the Commission shall assess and collect a surcharge for
that calendar quarter in an amount sufficient to keep the balance at
Twenty-five Million Dollars ($25,000,000.00).

The surcharge shall be charged to each employer in proportion to the
employer's total tax liability as of the last completed quarter for the
current calendar year and shall not exceed thirty-three and one-third
percent (33 1/3 %) per taxable year.

Section 3-115. Appeal of Determinations

A. If a determination is made by the Oklahoma Employment Security
Commission on any aspect of an employer's account, and a method of
appeal or protest of the determination is not set out in the statute or rule
under which the determination was made, the employer may appeal or
protest the determination under the procedure set forth in subsection B of
this section.
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B. 1. All determinations affecting an employer account must be made by
the Commission in writing in a Notice of Determination and mailed to
the employer at the employer's last-known address with the mailing
date and appeal rights set out in the document. If the employer has
elected to be notified by electronic means according to procedures
set out in Oklahoma Employment Security rules, notice shall be
deemed to be given when the Commission transmits the notification
by electronic means.

2. Within twenty (20) days after the mailing or transmission of the
Notice of Determination as provided for in paragraph 1 of this
subsection, the employer may file with the Commission, or its
representative, a written request for a review and redetermination
setting forth the employer's reasons therefor. If any employer fails to
file a written request for review and redetermination within twenty (20)
days, then the initial determination of the Commission shall be final,
and no further appeal or protest shall be allowed.

3. If a written request for review and redetermination is filed, the
Commission shall provide for a review and issue a Notice of
Redetermination in the matter. The employer may appeal the
redetermination by filing a written protest within fourteen (14) days of
the date of the mailing of the Notice of Redetermination. If the
employer fails to file a written protest within the time allowed, the
redetermination of the Commission shall be final and no further
appeal or protest shall be allowed.

4. Upon the timely filing of a written protest, the Commission shall
provide for an oral hearing de novo to allow the employer to present
evidence in support of the protest. The Commission or its
representatives shall, by written notice, advise the employer of the
date of the hearing, which shall not be less than ten (10) days from the
date of the mailing of the written notice. At the discretion of the
Commission, this hearing shall be conducted by the Commission, or by
a representative appointed by the Commission for this purpose.

5. Pursuant to the hearing, the Commission or its representative shall,
as soon as practicable, make a written order setting forth its findings of
fact and conclusions of law, and shall mail it to the employer at the
employer's last-known address with the mailing date and appeal rights
set out in the document.

6. The employer or the Commission may appeal the order to the
district court of the county in which the employer has its principal
place of business by filing a Petition for Review with the clerk of the
court within thirty (30) days after the date the order was mailed to all
parties. If the employer does not have a principal place of business in
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any county in Oklahoma, then the Petition for Review shall be filed
with the Oklahoma County District Court. All appeals shall be
governed by Part 4 of Article 3 of the Employment Security Act of
1980. If the employer fails to file an appeal to the district court within
the time allowed, the order shall be final and no further appeal shall
be allowed.

[Amended by HB 2204, effective 5-8-12]

Section 3-116. Reconsideration of Determination
A. The Oklahoma Employment Security Commission may reconsider a
determination of the basis of:

1. An error in computation;

2. An error in identity;

3. Misrepresentation of material facts;

4. Mistake of material facts;

5. An error in interpretation or application of the law; or

6. A timely request made pursuant to paragraph 2 of subsection B of

Section 3-115 of Title 40 of the Oklahoma Statutes.
B. A redetermination shall be made within three (3) years of the last day
of the month following the calendar quarter that is subject to the
redetermination.
C. Notice and appeal of a redetermination shall be governed by the
provisions of Section 3-115 of Title 40 of the Oklahoma Statutes.

Section 3-117. Findings of Fact or Law

Any findings of fact or law, judgment, conclusion or final order made
by the Oklahoma Employment Security Commission or its representatives
under Article 3 of the Employment Security Act of 1980 shall be
conclusive and binding for all purposes concerning this act. The findings
of fact or law, judgment, conclusion or final order of the Oklahoma
Employment Security Commission or its representatives shall not be
conclusive or binding in any separate or subsequent action or
proceeding that does not involve the Oklahoma Employment Security
Commission and shall not be used as evidence in any separate or
subsequent action or proceeding in any other forum regardless of
whether or not the prior action was between the same or related parties
or involved the same facts.

Section 3-118. Electronic Report Filing — Tax Payment

By December 31, 2008, the Oklahoma Employment Security
Commission shall provide a method for employers to file the Employer's
Quarterly Contributions and Wage Report for Oklahoma state

96
2012 Oklahoma Employment Security Commission



http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000165&DocName=OKSTT40S3-115&FindType=Y&ReferencePositionType=S&ReferencePosition=23c9000031d36
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000165&DocName=OKSTT40S3-115&FindType=Y&ReferencePositionType=S&ReferencePosition=23c9000031d36
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000165&DocName=OKSTT40S3-115&FindType=L

TITLE 40 ARTICLE 3. CONTRIBUTIONS

unemployment taxes through the Internet. The Oklahoma Employment
Security Commission shall also provide by December 31, 2008, a method
for employers to pay Oklahoma state unemployment taxes through an
electronic payment system utilizing the Internet.

Section 3-119. Repealed by Laws 2009, c. 2, § 9, emerg. eff. March 12,
2009

PART 2. PERIOD, TERMINATION, ELECTION

Section 3-201. Employer for Any Part of Year Deemed Employer For Entire
Year

Except as provided in Section 3-203, any employing unit which is or
becomes an employer subject to this act within any calendar year shall
be deemed to be an employer during the whole of such calendar year.

Section 3-202. Termination of Coverage

Termination of coverage with respect to 1977 or prior years shall be
determined in accordance with provisions applicable to those years.
Except as otherwise provided in Section 3-203 of this title, an employing
unit shall cease to be an employer subject to this act only as of the first
day of any calendar year and only if it files with the Commission, during
January of such year, a written application for termination of coverage,
and the Commission finds that there were (1) no calendar quarter within
the preceding calendar year in which such employing unit paid for
service in employment wages of One Thousand Five Hundred Dollars
($1,500.00) or more or (2) no twenty (20) different days, each day being in
a different calendar week within the preceding calendar year, within
which such employing unit employed one or more individuals in
employment subject to this act; provided further that religious, charitable,
educational or other organizations covered under paragraph 8 of
Section 1-208 of this title shall be so terminated if the Commission finds
that there were no twenty (20) different days, each day being in a
different calendar week within the preceding calendar year, within
which such employing unit employed four or more individuals in
employment subject to this act. Provided further that agricultural labor as
covered under paragraph 10 of Section 1-208 of this title shall be so
terminated if the Commission finds that there were (1) no calendar
quarter within the preceding calendar year in which such employing unit
paid wages of Twenty Thousand Dollars ($20,000.00) or more, or (2) no
twenty (20) different days, each day being in a different calendar week
within the preceding calendar year, within which such employing unit
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employed ten (10) or more individuals in employment subject to this act;
provided further that domestic service as covered under paragraph 11 of
Section 1-208 of this title shall be terminated if the Commission finds that
there were no calendar quarters within the preceding calendar year in
which such employing unit paid wages of One Thousand Dollars
($1,000.00) or more. Provided, however, that if the Federal Congress shall,
by amendment to the Federal Unemployment Tax Act, redefine the term
employer to include employing units not qualified as employers under this
section, all of the provisions of this act shall be applicable to such
employing units. For the purposes of this section, the two or more
employing units mentioned in paragraph 2, 3 or 4 of Section 1-208 of this
title shall be treated as a single employing unit.

Section 3-203. Election by Employer

A. An employing unit, not otherwise subject to the Employment Security
Act of 1980, which files with the Oklahoma Employment Security
Commission its written election to become an employer subject hereto
for not less than two (2) calendar years shall, with the written approval of
the election by the Commission, become an employer subject hereto to
the same extent as all other employers, as of the date stated in the
approval, and shall cease to be subject hereto as of January 1 of any
calendar year subsequent to the two (2) required calendar years, only if
during January of that year it has filed with the Commission a written
application for termination of coverage as provided in this section.

B. Any employing unit for which services that do not constitute
employment as defined in the Employment Security Act of 1980 are
performed may file with the Commission a written election that all such
services with respect to which payments are not required under an
employment security law of any other state or of the federal government
and which are performed by individuals in its employ in one or more
distinct establishments or places of business shall be deemed to
constitute employment by an employer for all the purposes of the
Employment Security Act of 1980 for not less than two (2) calendar years.
Upon the written approval of the election by the Commission, the
services shall be deemed to constitute employment subject to the
Employment Security Act of 1980 from and after the date stated in the
approval. The services shall cease to be deemed employment subject
hereto as of January 1 of any calendar year subsequent to the two (2)
required calendar years, only if during January of that year the
employing unit has filed with the Commission a written application for
termination of the coverage.
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C. The Commission may terminate the election of an employer or
employing unit made pursuant to subsection A or B of this section at any
time the Commission determines that the employer or employing unit is
not abiding by all requirements of the Employment Security Act of 1980
and the rules for the administration of that act, or if the employer or
employing unit that has made an election for coverage becomes
delinquent in the payment of its unemployment tax contributions, interest,
penalties or fees.

D. If the Commission makes a determination that an application of an
employer or employing unit submitted under subsections A or B of this
section should be denied, or that a voluntary election should be
terminated under subsection C of this section, the Commission shall notify
the affected employer or employing unit in writing. The notification of the
determination shall be delivered to the employer, or mailed to the
employer's last-known address.

E. A determination made under this section may be appealed pursuant
to the provisions of Section 3-115 of this title.

PART 3. COLLECTION OF CONTRIBUTIONS

Section 3-301. Penalty and Interest on Past-Due Contributions

A. If contributions are not paid on the date on which they are due and
payable as prescribed by the Oklahoma Employment Security
Commission, the whole or part thereafter remaining unpaid shall bear
interest at the rate of one percent (1%) per month for each month or
fraction thereof from and after such date until payment is received by
the Commission. The date on which payment of contributions is deemed
to have been received may be determined by such rules as the
Commission may prescribe.

B. If any employer fails or refuses to file contribution and wage reports
required under the provisions of this act within fifteen (15) days after
written notice has been mailed to the employer by the Commission or its
representative regardless whether or not any wages or taxable wages
were paid, there shall accrue a penalty of One Hundred Dollars ($100.00)
and in addition to such penalty, there shall be a penalty of ten percent
(10%) added to the total contributions due, collected and paid. Such
penalties shall be in addition to any interest due. The provisions of this
subsection shall not apply to employers that are subject to subsection B
of Section 3-806 of this title.
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Section 3-302. Collections

A. If any employer defaults in any payment of contributions, interest,
penalty or fees thereon, the amount due may be collected by civil
action in the name of the State of Oklahoma. Civil actions brought under
this section to collect contributions, interest, penalty or fees thereon from
an employer shall be heard by the court at the earliest possible date and
shall be entitled to preference upon the calendar of the court over all
other civil actions except petitions for judicial review under this act.

B. The courts of this state shall in like manner entertain actions to collect
contributions, interest, penalty or fees thereon for which liability has
accrued under the unemployment compensation law of any other state
or of the federal government.

C. No suit, including an action for a declaratory judgment, shall be
maintained and no writ or process shall be issued by any court of this
state which has the purpose or effect of restraining, delaying, or
forestalling the collection of any contributions, interest,

penalties and fees under this act or substituting any collection procedure
for those prescribed in this act.

Section 3-303. Priorities Under Legal Dissolutions or Distributions

In the event of any distribution of an employer's assets pursuant to an
order of any court or under the laws of this state, including any
receivership, assignment for benefit of creditors, adjudicated insolvency,
composition, or similar proceedings, all contributions, interest, penalties
and fees imposed by the provisions of this act are hereby declared to
constitute a lien in favor of the state upon all franchises, property, and
the rights to property, whether real or personal, then belonging to or
thereafter acquired by the person, firm, corporation, partnership or
association owing the contribution, whether such property is employed
by such person, firm, corporation, partnership or association in the
prosecution of business, or is in the hands of an assignee, trustee, or
receiver for the benefit of creditors, from the date of the filing by the
Commission of a notice of claim of said lien in the office of the county
clerk of the county in which such property is located. Said lien shall be in
addition to any lien accrued by the filing of a tax warrant as provided in
this act. Said lien shall be prior, superior and paramount to all other liens,
or encumbrances of whatsoever kind or character, attaching to any of
said property subsequent to the filing of such notice of claim of lien,
except liens for other taxes, in which event said lien shall be coequal, and
claims for wages of not more than Two Hundred Fifty Dollars ($250.00) to
each claimant, earned within six (6) months of the commencement of
any proceeding distributing an employer's assets pursuant to an order of
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the court under the laws of this state. Said lien shall continue until the
amount of contribution, interest, penalty and fees due and owing, and
interest subsequently accruing thereon, is paid. In the event of an
employer's adjudication in bankruptcy, judicially confirmed extension
proposal, or composition, under the Federal Bankruptcy Act of 1898, as
amended, contributions then or thereafter due shall be entitled to such
priority as is provided in that act for taxes due any state of the United
States.

Section 3-304. Refunds

If not later than three (3) years after the date on which a specific report
or return was required to be filed, an employer, who has paid all amounts
owing for that specific quarter, may make application for an adjustment
in connection with that report or payment, or for a refund thereof
because an adjustment cannot be made, and if the Commission shall
determine that payment of the contributions, interest, penalty fees or any
portion thereof was erroneous, the Commission shall allow such employer
to make an adjustment thereof, without interest, in connection with
subsequent contribution payments by the employer, or if such adjustment
cannot be made, the Commission shall refund from the fund, without
interest, the amount erroneously paid. For like cause and within the same
period, adjustment or refund may be so made on the Commission's own
initiative.

Section 3-305. Assessments

A. If any employer shall fail to make any report or return as required by
the Employment Security Act of 1980, the Oklahoma Employment
Security Commission or its duly authorized representative, from any
information in the possession of or obtainable by the Commission, may
determine the amount of contribution due from such employer, and shall
mail a copy of the assessment to the last-known address of the
delinquent employer. The assessment so made shall not preclude the
Commission or its representative from making field audits of the books
and records, wherever located, of the employer and from making further
adjustments, corrections or assessments. The assessments provided for
herein must be made, and a copy thereof delivered to the employer or
mailed to the last-known address of the employer, within three (3) years
after the date on which the report or return was required to be filed.

B. Assessments under this section may be appealed pursuant to the
provisions of Section 3-115 of this title.
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Section 3-306. Jeopardy Assessments
A. If the Commission, notwithstanding that a return or report, or that
contributions with respect thereto may not yet be due, and whether prior
to or after the close of the period when any contribution may be due
under the provisions of this act, believes that:
1. An employer intends to depart or remove from the state, or
conceal himself or any of his property subject to a lien for the
payment of contributions;
2. An employer intends to discontinue business; or
3. An employer intends to do any other act tending to prejudice or
render wholly or partially ineffectual proceedings to compute, assess
or collect any contribution levied under the provisions of this act, the
Commission shall declare the period for which any contributions may
become due to have terminated for such employer, and shall
immediately assess the contributions from any information in his
possession, notify the employer and demand immediate payment
thereof. In the event of any failure or refusal to pay the contributions,
by the employer upon the demand of the Commission, the
contributions shall immediately become delinquent and the
Commission shall proceed to collect the same as in other cases of
delinquent contributions.
B. The order of the Commission assessing the contributions may be
appealed from as provided in Part 4 of this Article 3, or the employer may
furnish to the Commission, under rules prescribed by it, security that he will
make any return or report thereafter to be required to be filed with the
Commission, and pay the contributions with respect to the period for
which such contributions will become due. After security is approved and
accepted, and such further and other security with respect to the
contributions covered thereby is given as the Commission may, from time
to time, find necessary and require, the payment of such contributions
shall not be enforced by any proceedings prior to the expiration of the
time otherwise allowed for paying such contributions.
C. In cases where the assessment here authorized is made prior to the
close of the period for which contributions become due, and in case the
employer elects to pay his contribution rather than to file a bond as
herein provided for, the employer may pay the Commission the sum
assessed, together with additions to contributions imposed by law, and at
the time of making such payment shall notify the Commission of his
intention, at the close of the period for which such contributions would
have become due, to file suit for recovery. Upon receipt of such notice,
an account shall be set up showing the amount paid until the termination
of thirty (30) days following the close of the period for which such
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contributions were due, and if within such period, namely, within thirty
(30) days following the close of the period for which such contributions
were due, the employer files suit for recovery, the account shall be further
maintained pending the final determination of such suit, after which it
shall be terminated or refund made by the Commission in accordance
with the provisions of Section 3-304 of this title.

Section 3-307. Remittances--Deposit of Monies--Returned Checks--Bogus
Check Complaint

A. All remittance, under Section 1-101 et seq. of this title, shall be made
payable to the Oklahoma Employment Security Commission, at
Oklahoma City, Oklahoma, by bank draft, check, cashier's check,
electronic fund transfer, money order, or money, and the Commission
shall issue its receipt, for cash or money payment, to the payor. No
remittance other than cash shall be in final discharge of liability due the
Commission unless and until it shall have been paid in cash. All monies
collected shall be deposited with the State Treasurer. There shall be
assessed, in addition to any other penalties provided for by law, an
administrative service fee of Twenty-five Dollars ($25.00) on each check
returned to the Commission or any agent thereof by reason of the refusal
of the bank upon which such check was drawn to honor the same. There
shall be assessed, in addition to any other penalties provided for by law,
an administrative service fee of Twenty-five Dollars ($25.00) on each
electronic fund transfer that fails due to insufficient funds in the payor’s
account.

B. Upon the return of any check by reason of the refusal of the bank upon
which such check was drawn to honor the same, the Commission may
file a bogus check complaint with the appropriate district attorney who
shall refer the complaint to the Bogus Check Restitution Program
established by Section 111 of Title 22 of the Oklahoma Statutes. Funds
collected through the program after collection of the fee authorized by
Section 114 of Title 22 of the Oklahoma Statutes for deposit in the Bogus
Check Restitution Program Fund in the county treasury shall be
transmitted to the Commission and credited to the liability for which the
returned check was drawn and to the administrative service fee
provided by this section.

Section 3-308. Perjury--Punishment

Any person, or member of any firm or association, or any officer, agent,
or employee of any corporation, who shall knowingly make false answer
to any question which may be put to him by the Oklahoma Employment
Security Commission, touching the business or property of any such
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person, firm, association, or corporation, or the valuation thereof, or who
shall make or present any false statement filed with said Commission or
required to be filed by this title or by any state unemployment
compensation law, shall be guilty of perjury, and upon conviction, shall
be punished as provided for in Section 4-506 of Title 40 of the Oklahoma
Statutes.

Section 3-309. Collection of Delinquent Contributions, Penalties, Interest or
Fees

When a determination that an employer owes delinquent
contributions, penalties, interest or fees becomes final, the Oklahoma
Employment Security Commission shall be entitled to proceed by levy to
collect any delinquent contribution and to collect any penalty, interest or
fees due and owing as a result of the delinquency. Provided, that upon
proper application under the procedures outlined herein, the Assessment
Board of the Oklahoma Employment Security Commission may issue an
order continuing or modifying the levy for the collection of delinquent
contributions, penalties, interest or fees.
[Amended by HB 2204, effective 5-8-12]

Section 3-310. Waiver of Penalty or Interest
A. Any penalty or interest, or any portion thereof, assessed because an
employer or employee fails to file a report or remit payment as required
by Section 1-101 et seq. of this titte may be waived by the Oklahoma
Employment Security Commission provided the failure of the employer or
employee to file a report or remit payment:
1. Is satisfactorily explained to the Commission;
2. Has resulted from a mistake by the employer or employee of either
the law or the facts subjecting the employer or employee to file the
report or remit payment; or
3. Results from insolvency.
B. Provided, no waiver of penalty or interest assessed for failure to file a
report or remit payment as required by this act shall be granted unless
the request for waiver is filed with the Commission within a three-year
period from the date the penalty or interest was assessed or accrued.

PART 4. JUDICIAL REVIEW

Section 3-401 - Appeals To District Court

After the administrative appeal hearing process provided for in Article
Il of this title is complete, any order, ruling or finding that directly affects
an employer or the Oklahoma Employment Security Commission may be
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appealed by the affected entity to the district court of the county of
residence, or principal place of business, of the employer; provided,
however, if the employer is a nonresident of this state, then to the district
court of Oklahoma County.

Section 3-402. Repealed by Laws 1998, c. 161, § 15, eff. July 1, 1998

Section 3-403. Petition for Review and Transcript of Commission
Proceedings

Within thirty (30) days after the date of mailing of the order, ruling, or
finding complained of, the party desiring to appeal shall file in the office
of the clerk of the district court of the county that has the proper
jurisdiction, a Petition for Review specifying the grounds upon which the
appeal is based. If a Petition for Review is not filed within the time allowed
by this section, the administrative order, ruling or finding will become final
and the district court will not have jurisdiction to consider the appeal. The
appealing party shall serve a file-stamped copy of the Petition for Review
on the opposing party or its attorney and the designated hearing officer
of the Oklahoma Employment Security Commission before whom the
original hearing was held. The hearing officer of the Commission shall
then cause a certified transcript of the hearing to be made which shall
consist of all testimony of the parties, all documentary evidence and
other evidence introduced at the hearing, and all decisions, judgments,
or orders rendered as a result of the hearing. The hearing officer shall then
cause the certified transcript to be filed in the appropriate district court
within sixty (60) days of receipt of
the Petition for Review. Copies of the transcript shall be mailed by the
hearing officer to the Commission’s attorney and the employer or the
employer's attorney.

Section 3-404. Commission's Conclusions of Facts Conclusive

In any judicial review under this part the findings of the Commission, or
its duly-authorized representative, as to the facts, if supported by
evidence and in the absence of fraud, shall be conclusive, and the
jurisdiction of the court shall be confined to questions of law.

Section 3-405. Deposit of Assessment Required

As a condition precedent to the right of an employer to prosecute an
appeal, and as a jurisdictional prerequisite of the district court to
entertain the appeal, it is specifically provided that, if the appeal be from
an order, judgment, finding, or ruling of the Oklahoma Employment
Security Commission or its duly authorized representative, the employer
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shall pay to the Commission all amounts owing in the employer's
account. Any amounts so paid shall, pending the final determination of
the appeal, be reflected by the Commission in the employer's account,
and if, upon a final determination of the appeal the order of the
Commission is reversed or modified and it is determined that the
contribution or part thereof was erroneously assessed, or the
contributions, penalties, interest or fees should not be owed to the
Commission, the amount paid by the employer shall be refunded to the
employer by the Commission.

Section 3-406. Bond in Lieu of Cash Deposit

In lieu of the cash payment provided for in Section 3-405 of this title, the
employer may file with the Commission a surety bond issued by an
insurance company that is licensed by the Oklahoma Insurance
Department to issue surety bonds in this state. The surety bond must be
issued in an amount that is double the amount of the contribution,
penalties, interest and fees assessed or owing, and include the conditions
that the employer will faithfully and diligently prosecute the appeal to a
final determination, and, in the event the order, judgment, ruling or
finding of the Commission or its duly authorized representative be
affirmed on appeal, will pay the contributions, interest, penalty, costs and
fees assessed against, or owing by, the employer.

Section 3-407. Repealed by Laws 2005, c. 182, § 15, eff. Nov. 1, 2005

Section 3-408. Part Construed to Provide Legal Remedy
This part shall be construed to provide a legal remedy by action at law in
cases where any contribution, or the method of collection or
enforcement thereof or any order, ruling, finding or judgment of the
Commission or its duly-authorized representative, is complained of or is
sought to be enjoined in any action in any court of this state or the United
States of America.
PART 5. WARRANTS
Section 3-500. Levy on Accounts
As used in Part 5 of Article 3 of the Employment Security Act of 1980:
1. "Bank" means any state bank or banking association, national bank
or banking association, savings and loan company, credit union, or
any other financial institution;
2. "Bank account" means any checking or savings account the tax
debtor has with any bank;
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3. "Contract proceeds" means any payment or exchange of assets
due to a tax debtor from any contract the tax debtor is a party to or a
beneficiary of;
4. "Contracting entity” means any person, partnership, corporation,
limited liability company or legal entity of any kind that owes money
to a tax debtor due to the provisions of a contract the entity is bound
by;
5. "Earnings" means any form of payment to any individual including,
but not limited to, salary, wages, commissions, or other compensation;
6. "Employer" means any person, partnership, corporation, limited
liability company or legal entity of any kind that owes earnings to a
tax debtor; and
7. "Tax debtor" means any person, partnership, corporation, limited
liability company or legal entity of any kind that owes the Oklahoma
Employment Security Commission any amount for delinquent state
unemployment taxes, interest, penalties, fees or surcharge.

[Added by HB 2204, effective 5-8-12]

Section 3-501. Commission to Issue Warrants

If any contribution imposed by the provisions of this act, or any portion
of said contribution, be not paid before the same becomes delinquent,
the Commission may immediately issue a warrant under its official seal,
directed to the sheriff of any county of the state, commanding him to
levy upon and sell any real or personal property of any delinquent
employer found within his county for the payment of the delinquent
contribution, interest , penalty and fees and the cost of executing the
warrant, and to return such warrant to the Commission, and to pay it any
moneys collected by virtue thereof, by a time to be therein specified, not
more than sixty (60) days from the date of the warrant.

Section 3-502. Filing Warrant with County Clerk

The Commission may also file a copy of its warrant with the county
clerk of the county or counties in which the employer has property and
thereupon the county clerk shall index the warrant in the same manner
as judgments using the name of the delinquent employer named in the
warrant, a short name for the contribution, or tax imposed, and the
amount of the contributions, interest, penalty and fees for which the
warrant was issued, and the date upon which the copy was filed, and
shall index the warrant against the real property described therein, if any
is described. If the county clerk charges a fee for the filing of the warrant,
the Commission may add the amount of the fee to the indebtedness
owing by the delinquent employer named in the warrant.
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Section 3-503. Filed Warrant is Lien

The filing of said warrant in the office of the county clerk of said county
shall constitute and be evidence and notice of the state's lien upon the
title to any interest in any real or personal property of the delinquent
employer against whom such warrant is issued. Such lien shall be in
addition to any and all other liens existing in favor of the state to secure
the payment of such unpaid contribution, interest, penalty, fees and
costs, and such lien shall be paramount and superior to all other liens of
whatsoever kind or character, attaching to any of said property
subsequent to the date of such recording and shall be in addition to any
other lien provided for in this act. This lien on personal property shall be
permanent and continuing without any requirement for executions under
Section 735 of Title 12 of the Oklahoma Statutes or any other similar
statute. This lien on personal property of the State of Oklahoma shall
continue until the amount of the tax, contribution, penalty, interest and
fees are paid. This lien shall continue on real property until released by
payment or for a maximum of ten (10) years after the date of its filing.

Section 3-504. Sheriff to Execute Warrant in Same Manner as Judgment
Upon receiving such warrant the sheriff shall proceed to execute said
warrant in all respects with like effect and in the same manner prescribed

by law in respect to executions against property upon judgment of the
court of record; and such sheriff shall execute and deliver to the
purchaser a bill of sale or deed, as the case may be. Any purchaser,
other than the State of Oklahoma, shall be entitled, upon application to
the court having jurisdiction of the property, to have confirmation (the
procedure for which shall be the same as is now provided for the
confirmation of a sale under execution) of such sale prior to the issuance
of a bill of sale or deed. The State of Oklahoma shall be authorized to
make bids at any such sale to the amount of contributions, penalties,
interest, costs and fees accrued. In the event such bid is successful, the
sheriff shall issue a proper muniment of title to the Commission, which said
Commission shall hold such title for the use and benefit of the State of
Oklahoma; and any delinquent employer, or transferee of such
delinquent employer, shall have the right, at any time within one (1) year
from the date of such sale, to redeem such property, upon the payment
of all contributions, penalties, interest, costs and fees accrued to the date
of redemption. Such applicant shall not be entitled to a credit upon such
contributions, penalties, interest, costs and fees, by reason of any
revenue that might have accrued to the State of Oklahoma or other
purchaser under sale prior to such redemption. After the expiration of the
period of redemption herein provided, the State of Oklahoma may sell
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such property at public auction, upon giving thirty (30) days' notice,
published in a newspaper of general circulation in the county where such
property is located, to the highest and best bidder for cash; and upon a
sale had thereof, or when a redemption is made, the Commission for and
on behalf of the State of Oklahoma shall issue its bill of sale or quit claim
deed to the successful bidder or to the redemptioner. The sheriff shall be
entitled to the same fee for his services in executing the warrant, as he
would be entitled to receive if he were executing an execution issued by
the court clerk of said county upon a judgment of a court of record.

Section 3-505. Failure of Sheriff to Execute Warrant

If any sheriff shall refuse or neglect to levy upon and sell any real or
personal property of any delinquent employer as directed by any
warrant issued by the Commission, or shall refuse or neglect, on demand,
to pay over to the Commission, its representatives or attorneys, all monies
by him collected or received under any warrant issued by the said
Commission, at any time after collecting or receiving the same, such
sheriff or other officer shall, upon motion of the Commission in court, and
after thirty (30) days' notice thereof, in writing, be amerced in the amount
for which any such warrant was issued, together with all penalties and
costs and with an additional penalty of ten percent (10%) thereon, to
and for the use of the State of Oklahoma. Every surety of any sheriff or
officer shall be made a party to the judgment rendered as aforesaid
against the sheriff or other officer.

Section 3-506. State May be Made Party Defendant

In any action involving the title to real estate, or the ownership or right
to possession of personal property, the State of Oklahoma may be made
a party defendant for the purpose of determining any lien claimed by it
upon the property involved therein; and in any such action, service of
summons upon the Commission or any member thereof shall be a
sufficient service and binding upon the State of Oklahoma.

Section 3-507. Injunctions

When any reports required under this act have not been filed or may
be insufficient to furnish all the information required by the Commission, or
when the contributions imposed by this act have not been paid, the
Commission may institute, in the name of the State of Oklahoma, upon
the relation of the Commission, any necessary action or proceeding to
enjoin such persons, firm, association or corporation from continuing
operations until such reports have been filed or contributions paid as
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required, and in all proper cases injunction shall be issued without a bond
being required from the state.

Section 3-508. Appointment of Receiver

Upon a proper showing in any action under Section 3-507 that
contributions are in danger of being lost or rendered uncollectible by
reason of the mismanagement, dissipation or concealment of the
property by the taxpayer and a request for the appointment of a
receiver for the management of the taxpayer is made, a receiver shall
be appointed.

Section 3-509. Levy on Bank Accounts

A. If any tax debtor shall fail to pay his or her indebtedness to the
Oklahoma Employment Security Commission after the tax debtor has
been notified of the amount due and demand for payment has been
made, it shall be lawful for the Oklahoma Employment Security
Commission to collect the amount owed by levy upon any bank account
of the tax debtor.

B. To levy upon a tax debtor's bank account, the Oklahoma Employment
Security Commission must serve a Notice of Levy on the bank in which
the tax debtor has an account, along with the tax warrants covering all
calendar quarters in which the tax debtor owes unemployment taxes,
interest, penalty, fees, or surcharge.

C. Service of the Notice of Levy and tax warrants shall be made on the
bank in the same manner as provided in Section 2004 of Title 12 of the
Oklahoma Statutes for service of process in civil actions.

D. Upon receiving the Notice of Levy and any tax warrants issued against
the tax debtor, the bank shall deliver all of the tax debtor's interest in the
money in the tax debtor's bank account at the time of the service of the
levy, subject to the banker's lien or right of setoff, or any other priority
claim of the bank, up to the amount of indebtedness indicated on the
tax warrants plus accrued interest pursuant to subsection A of Section 3-
301 of Title 40 of the Oklahoma Statutes and any fees for service of
process, to the representative of the Commission indicated on the Notice
of Levy. The delivery of this money shall occur within ten (10) days of the
date of service of the Notice of Levy.

E. If there is no money in the tax debtor's bank account at the time the
Notice of Levy is served, or if the bank account has been closed, an
officer of the bank on which the Notice of Levy is served shall make a
statement to that effect on the Notice of Levy. The statement must be
notarized and returned to the representative of the Oklahoma
Employment Security Commission named in the Notice of Levy.
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F. The Sheriff's Department that serves the Notice of Levy on the bank
shall be entitled to a service fee of Fifty Dollars ($50.00) that is to be paid
by the Oklahoma Employment Security Commission and added to the
tax debtor's indebtedness as a fee in the latest calendar quarter for
which the tax debtor has any type of indebtedness.

[Amended by HB 2204, effective 5-8-12]

Section 3-510. Enforcement of Bank Levy

A. Any bank that fails or refuses to surrender any money or rights to
money in a bank account subject to levy, upon being served with a
Notice of Levy and supporting tax warrants of the Oklahoma
Employment Security Commission, shall be liable to the Oklahoma
Employment Security Commission in a sum equal to the amount of
money or rights to money not so surrendered, but not exceeding the
amount of the tax debtor's indebtedness for the collection of which the
levy has been made, together with accrued interest pursuant to
subsection A of Section 3-301 of this title, and the cost of service of the
Notice of Levy. Any amount recovered under this subsection shall be
credited against the liability for taxes, interest, penalty, fees, and
surcharge, for the collection of which the levy was made.

B. Any bank in possession of money or rights to money subject to levy,
upon which a levy has been made, that surrenders such money or rights
to money to the Oklahoma Employment Security Commission shall be
discharged from any obligation or liability to the tax debtor and any
other person or entity with respect to such money or rights to money
arising from the surrender or payment.

Section 3-511. Levy on Earnings and Contracts

A. If any tax debtor shall fail to pay his or her indebtedness to the
Oklahoma Employment Security Commission after the tax debtor has
been notified of the amount due and demand for payment has been
made, it shall be lawful for the Oklahoma Employment Security
Commission to collect the amount owed by levy upon any earnings or
contract proceeds of the tax debtor.

B. To levy upon the earnings of a tax debtor or contract proceeds owed
to a tax debtor, the Oklahoma Employment Security Commission must
serve a Notice of Levy on the employer who employs the tax debtor,
along with the tax warrants covering all penalties, fees or surcharge. The
levy will have the same priority, and be subject to the same exceptions,
as a continuing earnings garnishment provided for in Section 1173.4 of
Title 12 of the Oklahoma Statutes. The following procedures will apply to
a Notice of Levy served on an employer or contracting entity;
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1. The employer or contracting entity shall answer the Notice of Levy
on a form provided by the Commission. The employer or contracting
entity shall follow the procedure for answering a continuing earnings
garnishment as set out in subsection F of Section 1173.4 of Title 12 of
the Oklahoma Statutes.
2. The Notice of Levy shall be a lien on the debtor's property in the
same manner as provided for in subsection G of Section 1173.4 of Title
12 of the Oklahoma Statutes. The Notice of Levy shall also be subject
to the procedures and time limits set out in subsections H, |, J and K of
Section 1173.4 of Title 12 of the Oklahoma Statutes, except that when
a document will instead be filed with the Commission as directed on
forms provided; and
3. The employer or contracting entity shall deliver all funds subject to
the levy up to the amount of indebtedness indicated on the tax
warrants plus accrued interest pursuant to subsection A of Section 3-
301 of Title 40 of the Oklahoma Statutes and any fees for service of
process to the representative of the Commission indicated on the
Notice of Levy. The delivery of this money shall occur within ten (10)
days of the date the earnings or contract proceeds are due to be
paid to the tax debtor.
C. Service of the Notice of Levy and tax warrants shall be made on the
employer or contracting entity in the same manner as provided in
Section 2004 of Title 12 of the Oklahoma Statutes for service of process in
civil actions.
D. The sheriff's department that serves the Notice of Levy on the
employer or contracting entity shall be entitled to a service fee of Fifty
Dollars ($50.00) that is to be paid by the Oklahoma Employment Security
Commission and added to the tax debtor's indebtedness as a fee in the
latest calendar quarter for which the tax debtor has any type of
indebtedness.
E. Claims for Exemption and any other matter related to the levy shall be
filed with the Assessment Board of the Oklahoma Employment Security
Commission. An Order of Exemption may relate back no more than thirty
(30) days before the filing of the Claim for Exemption and shall extend no
further than the expiration date or termination of the levy. Appeal from
the Assessment Board shall be governed by the appeal procedures set
out in Part 4 of Article lll of the Employment Security Act of 1980, and the
Administrative Rules of the Oklahoma Employment Security Commission
pertaining thereto.
[Added by HB 2204, effective 5-8-12]

PART 6. UNEMPLOYMENT COMPENSATION FUND
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Section 3-601. Establishment of Unemployment Compensation Fund

There is hereby established as a special fund, separate and apart from
all public monies or funds of this state, the Unemployment Compensation
Fund, which shall be administered by the Commission exclusively for the
purpose of this act. This fund shall consist of (1) all contributions collected
pursuant to this act, together with any interest thereon collected pursuant
to this act; (2) all penalties collected pursuant to the provisions of this act;
(3) interest earned upon any monies in the fund; (4) any property or
securities acquired through the use of monies belonging to the fund; (5)
all earnings of such property or securities; and (6) all other monies
received for the fund from any other source. All monies in the fund shall
be mingled and undivided.

Section 3-602. State Treasurer Custodian of Fund

The State Treasurer shall be ex officio the treasurer and custodian of the
fund who shall administer such fund in accordance with the directions of
the Commission and shall issue his warrants upon it in accordance with
such rules as the Commission shall prescribe.

Section 3-603. State Treasurer to Maintain Three Accounts

The State Treasurer shall maintain within the fund three separate
accounts: (1) a clearing account, (2) an unemployment trust fund
account, and (3) a benefit account.

Section 3-604. Clearing Account

All moneys payable to the fund, upon receipt thereof by the
Commission, shall be forwarded to the Treasurer who shall immediately
deposit them in the clearing account. Refunds payable pursuant to this
act shall be payable from the clearing account upon warrants or
electronic fund transfers issued under the direction of the Commission.

Section 3-605. Unemployment Trust Fund

After clearance thereof, all other monies in the clearing account shall
be immediately deposited with the Secretary of the Treasury of the United
States of America to the credit of the account of this state in the
Unemployment Trust Fund, established and maintained pursuant to
Section 904 of the Social Security Act, as amended, any provisions of law
in this state relating to the deposit, administration, release or disbursement
of monies in the possession or custody of this state to the contrary
notwithstanding.
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Section 3-606. Benefit Account

The benefit account shall consist of all monies requisitioned from this
state's account in the Unemployment Trust Fund in the United States
Treasury. Monies in the clearing and benefit account may be deposited
in any depository bank in which general funds of the state may be
deposited, but no public deposit insurance charge or premium shall be
paid out of the fund. Monies in the clearing and benefit accounts shall
not be commingled with other state funds, but shall be maintained in
separate accounts on the books of the depository bank. Such monies
shall be secured by said depository bank by collateral in the full amount
of funds on deposit. Such security shall consist of (1) United States
Government obligations, direct or guaranteed, and (2) direct obligations
of the State of Oklahoma. Such collateral security shall be pledged at not
to exceed the face value of the obligation and shall be kept separate
and distinct from any collateral security pledged to secure other funds of
the state. The State Treasurer shall be liable on his official bond for the
faithful performance of his duties in connection with the Unemployment
Compensation Fund. Such liability on the official bond shall be effective
immediately upon the enactment of this provision, and such liability shall
exist in addition to any liability upon any separate bond existent on the
effective date of this provision, or which may be given in the future. All
sums recovered for losses sustained by the fund shall be deposited
therein.

Section 3-607. Requisitions from Unemployment Trust Account

Monies requisitioned from this state's account in the Unemployment
Trust Fund shall be used exclusively for the payment of benefits. The
Commission shall, from time to time, requisition from the Unemployment
Trust Fund such amounts, not exceeding the amounts standing to this
state's account therein, as it deems necessary for the payment of such
benefits for a reasonable future period. Upon receipt thereof such monies
shall be deposited in the benefit account.

Section 3-608. Expenditures Not Subject to Specific Appropriation
Requirements

(1) Expenditures of such monies in the benefit account and refunds from
the clearing account shall not be subject to any provisions of law
requiring specific appropriations or other formal release by state officers
of money in their custody. All warrants issued for the payment of benefits
and refunds shall bear the signature of a representative of the
Commission duly authorized for that purpose.

114

2012 Oklahoma Employment Security Commission



TITLE 40 ARTICLE 3. CONTRIBUTIONS

(2) Any balance of monies requisitioned from the Unemployment Trust
Fund which remains unclaimed or unpaid in the benefit account after the
expiration of the period for which such sums were requisitioned shall
either be deducted from estimates for, and may be utilized for the
payment of, benefits during succeeding periods, or, in the discretion of
the Commission, shall be redeposited with the Secretary of the Treasury of
the United States of America, to the credit of this state's account in the
Unemployment Trust Fund.

Section 3-609. Discontinuance of Unemployment Trust Fund

The provisions of this part to the extent that they relate to the
Unemployment Trust Fund in the Treasury of the United States, shall be
operative only so long as such Unemployment Trust Fund continues to
exist and so long as the Secretary of the Treasury of the United States of
America continues to maintain for this state a separate book account of
all funds deposited therein by this state for benefit purposes, together
with this state's proportionate share of the earnings of such
Unemployment Trust Fund, from which no other state is permitted to make
withdrawals.

Section 3-610. Management of Funds of Unemployment Trust Fund

If and when the Unemployment Trust Fund in the Treasury of the United
States, ceases to exist, or such separate book account of the
Unemployment Trust Fund is no longer maintained, all monies belonging
to the Unemployment Compensation Fund of this state shall be
administered by the Commission as a trust fund for the purpose of paying
benefits under this act, and the Commission shall have authority to hold,
invest, transfer, sell, deposit, and release such monies, and any properties,
securities, or earnings acquired as an incident to such administration;
provided, that such monies shall be invested in the following readily
marketable classes of securities: Bonds or other interest-bearing
obligations of the United States of America or guaranteed both as to
interest and principal by the United States; provided further, that such
investment shall at all times be so made that all the assets of the fund
shall always be readily convertible into cash when needed for the
payment of benefits. The Treasurer shall dispose of securities or other
properties belonging to the Unemployment Compensation Fund only
under the direction of the Commission.

PART 7. FINANCING BENEFITS TO EMPLOYEES OF THE STATE
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Section 3-701. Applicability

The provisions of this part shall apply to the financing of benefits to
employees of the state and political subdivisions thereof and their
instrumentalities.

Section 3-702. Payments by the State Subdivisions and Instrumentalities in
Lieu of Contributions

In lieu of contributions required of employers under the Employment
Security Act of 1980, as provided by this act, the State of Oklahoma and
its instrumentalities shall pay each quarter beginning after March 31,
1978, including any political subdivision and its instrumentalities after
December 31, 1977, one percent (1%) of taxable wages, as defined in
this act, paid to employees covered by this act. Such payments made in
lieu of contributions shall be paid on or before the last day of the month
following the calendar quarter to be reported and shall be paid into the
Unemployment Compensation Fund.

Section 3-703. Benefits and Extended Benefits Paid from Unemployment
Security Fund

All regular benefits and extended benefits, as defined by this act, paid
to individuals who were employees of the state and political subdivisions
and their instrumentalities and which were based on wages paid by the
state and political subdivisions and their instrumentalities shall be paid
from the benefit account of the Unemployment Compensation Fund.

Section 3-704. Benefits Based on Wages Paid Both by the State and Other
Employers

If benefits paid an individual are based on wages paid by both the
state and one or more other employers subject to this act, the amount to
be included as state benefit payments shall bear the same ratio to the
total benefits paid to the individual as the base period wages as defined
by this act, paid to the individual by the state bear to the total amount of
base period wages paid to the individual by all his base period
employers, as defined by this act.

Section 3-705. Election to Become Liable for Reimbursement Payments
(1) Any governmental organization, as described in Section 1-208(7) and
(8) including their instrumentalities, which is or becomes subject to this act
after December 31, 1977, may elect to become liable for reimbursement
payments in lieu of contributions in the same manner and subject to the
same provisions that apply to reimbursing nonprofit organizations as
provided in Part 8 of Article 3, including formation of group accounts,
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and the proportionate allocation of benefit costs, applicable to
reimbursing nonprofit organizations as provided in Part 8 of Article 3,
except that one hundred percent (100%) of the extended benefits
attributable to governmental entities will be reimbursed after January 1,
1979. In lieu of making reimbursement payments in the manner provided
in Part 8 of Article 3, a governmental organization authorized to raise
revenue as provided in Article X, Section 28, of the Oklahoma
Constitution may elect by resolution filed with the Commission to make
reimbursement payments after receipt of the notice of the fullamount
due that is equal to the regular benefits and extended benefits paid by
the Commission during each quarter after January 1, 1978, and is
attributable to service in the employ of the governmental organization.
(2) If such amount is not paid into the unemployment compensation fund
by such governmental organization by the due date, the Commission
may file in the office of the court clerk of the county in which the situs of
the governmental organization is located a certified copy of its notice of
the fullamount due, regardless of any minimum, and including any
interest or penalty that may be assessed.

(3) The amount so certified shall be entered on the judgment docket of
the district court and shall have the same force and be subject to the
same law as judgments of the district court and paid in the manner
provided for payment of judgments against subdivisions of government
as set forth in Sections 365.1 through 365.6 of Title 62 of the Oklahoma
Statutes. The Commission is hereby authorized to sell and assign to the
State Treasurer any judgments against such governmental organization
as herein provided.

Section 3-706. Benefits That do not Apply in the Computation of State
Experience Factor

Benefits paid to former employees of governmental entities, except for
benefits paid to such employees based upon wages paid by other than
governmental entities, shall not be considered as benefits for the purpose
of Section 3-108, nor shall any wages of governmental entities be used as
benefit wages for the purpose of Section 3-108.

Section 3-707. State Pledge

The State of Oklahoma recognizes its obligation under this act and
hereby pledges the faith of the state that funds which are to be
dispersed by the state to any organization, instrumentality of the state or
its political subdivisions will be available to insure payments required
under this act.
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Section 3-708. Delinquent Payments

If the Commission finds that any organization, instrumentality of the
state or its political subdivisions, including public trusts, has become
delinquent with payments required under the act and following the
Commission's written request for such payment, has for sixty (60) days or
more thereafter refused or failed to pay amounts due and required under
this act, the Commission shall notify the State Budget Director of such
delinquency and total amount due. The Budget Director shall authorize
payment of such amounts from any funds deposited with the State
Treasurer, which would otherwise be due from the state to such
organization, instrumentality or political subdivision.

PART 8. FINANCING BENEFITS TO EMPLOYEES OF NONPROFIT
ORGANIZATIONS

Section 3-801. Applicability

Benefits paid to employees of nonprofit organizations shall be financed
in accordance with the provisions of this part. For the purpose of this patrt,
a nonprofit organization is an organization or group of organizations
defined in paragraph (4) of Section 1-210 of this title.

Section 3-802. Contributions

Any such nonprofit organization which is, or becomes, subject to this
act, on or after January 1, 1972, shall report and pay contributions to the
Commission in the same time, manner and amounts as required of
nongovernmental employers for profit subject to this act subject, except
as herein provided, to the same rights, remedies, obligations and
penalties as a nongovernmental employer for profit.

Section 3-803. Election to Make Payments in Lieu of Contributions

A nonprofit organization may elect, in accordance with this section, in
lieu of contributions, to pay to the Commission for the Unemployment
Compensation Fund an amount equal to the amount of regular benefits
and of one-half (1/2) of the extended benefits paid in accordance with
this act that is attributable to service in the employ of such nonprofit
organization for weeks of unemployment which begin during the
effective period of such election, regardless of reason for separation

Section 3-804. Period of Election--Organizations Subject to Act After
January 1, 1972
Any nonprofit organization which becomes subject to this act on or
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after January 1, 1972, may elect to become liable for payments in lieu of
contributions for a period of not less than the remainder of the calendar
year in which subjectivity occurs and the next two (2) succeeding
calendar years by filing a written notice of its election with the
Commission not later than thirty (30) days immediately following the date
of the determination of such subjectivity.

Section 3-805. Written Notice of Termination of Election Required

Any nonprofit organization which makes an election in accordance
with Section 3-804 of this act will continue to be liable for payments in lieu
of contributions until it files with the Commission a written notice
terminating its election not later than the last day of January immediately
following the beginning of the calendar year for which such termination
shall first be effective. After such termination such employer shall be
treated as a newly subject nongovernmental employer for profit under
the Oklahoma Employment Security Act for purposes of determining such
organization's contribution rate.

Section 3-806. Payment of In-Lieu Contributions

(1) Each employer that is liable for payments in lieu of contributions shall
pay to the Commission for the fund the amount of regular benefits plus
the amount of one-half ( 1/2) of extended benefits paid that are
attributable to service in the employ of such employer. If benefits paid to
an individual are based on wages paid by more than one employer
under this act and one or more of such employers are liable for payments
in lieu of contributions, the amount payable to the fund by each
employer that is liable for such payments shall be determined in
accordance with the provisions of subsection (2) or subsection (3) of this
section.

(2) If benefits paid to an individual are based on wages paid by one or
more employers that are liable for contributions under this act, the
amount of benefits payable by each employer that is liable for payments
in lieu of contributions shall be an amount which bears the same ratio to
the total benefits paid to the individual as the total base period wages,
as defined by this act, paid to the individual by such employer bear to
the total base period wages paid to the individual by all of his base
period employers, as defined by this act.

(3) If benefits paid to an individual are based on wages paid by two or
more employers that are liable for payments in lieu of contributions, the
amount of benefits payable by each such employer shall be an amount
which bears the same ratio to the total benefits

paid to the individual as the total base period wages paid to the

119
2012 Oklahoma Employment Security Commission




TITLE 40 ARTICLE 3. CONTRIBUTIONS

individual by such employer bear to the total base period wages paid to
the individual by all of his base period employers.

(4) Amounts paid that are to be reimbursed under this section shall not be
considered as benefits for the purposes of this act, nor shall any benefit
wages be created under this act by such payments.

Section 3-808. Election to Become Reimbursing Employer

Any nonprofit organization which had been liable for paying
contributions for a period subsequent to January 1, 1972, may change to
a reimbursable basis by filing with the Commission not later than the last
day of January immediately following the beginning of any calendar
year a written notice of election to become liable for payments in lieu of
contributions. Such election shall not be terminable by the organization
for that and the next calendar year.

Section 3-809. Group Accounts

Two or more employers that have elected to become liable for
payments in lieu of contributions, in accordance with the provisions of this
Part, may, within the same period of time required for the filing of such
election, file a joint application to the Commission for the establishment
of a group account for the purpose of sharing the cost of benefits paid
that are attributable to service in the employ of such employers. Each
such application shall identify and authorize a group representative to
act as the group's agent for the purposes of this Part. Upon its approval of
the application, the Commission shall establish a group account for such
group of employers. Such group account shall remain in effect for not less
than two (2) full calendar years and thereafter until terminated at the
discretion of the Commission or upon application by the group. Members
of a group may prorate the cost of reimbursement of benefits paid from
the fund by any method upon which the members of the group may
mutually agree. Notwithstanding this pro rata provision, in the event such
group is delinquent and it is necessary to enforce the payment by legal
means, each member of the group shall be individually liable for that
portion of the benefits paid from the fund attributable to wages paid by
the member in the same manner as if no group account had been
established. The Commission shall prescribe such rules as it deems
necessary with respect to applications for establishment, maintenance
and termination of group accounts that are authorized by this section, for
addition of new members to, and withdrawal of active members from,
such accounts, and for the determination of the amounts that are
payable under this section by members of the group and the time and
manner of such payments.
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Section 3-810. Commission to Provide Notice of Determinations

The Commission, in accordance with such rules as it may prescribe,
shall notify each nonprofit organization, or group of organizations, of any
determination which it may make of its status as an employer and of the
effective date of any election which it makes and of any termination of
such election. Such determinations shall be subject to reconsideration,
appeal and review in accordance with the provisions of this act.
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ARTICLE 4. ADMINISTRATION
PART 1. COMMISSION

Section 4-101. Applicability
This part shall apply to the Oklahoma Employment Security
Commission.

Section 4-102. Composition

There is hereby created a Commission to be known as the Oklahoma
Employment Security Commission. The Commission shall consist of five (5)
members, appointed by the Governor, by and with the consent of the
Oklahoma State Senate, two of whom shall represent employers, two
shall represent employees, and one shall represent the public. The
representative of the public shall be the Chairman of the Commission.
New appointments shall be made within ninety (90) days after any
vacancy occurs in the membership.

Section 4-103. Qualifications

Each member of such Commission shall be a citizen of the United
States and at the time of appointment shall be, and for more than five (5)
years shall have been, a bona fide resident and qualified voter of the
State of Oklahoma, and shall be not less than thirty (30) years of age at
the time of appointment.

During his term of membership on the Commission, no member shall
serve as an officer or committee member of any political party
organization.

Section 4-104. Term of Office

Each member shall hold office for a term of six (6) years, except that (1)
any member appointed to fill a vacancy occurring prior to the expiration
of the term for which his predecessor was appointed shall be appointed
for the remainder of such term; and (2) the terms of office of the
members first taking office after the date of enactment of this act shall
expire, as designated by the Governor at the time of appointment, two
at the end of two (2) years, one a representative of employers, and one
a representative of employees; two at the end of four (4) years, one a
representative of employers, one a representative of employees; and
one, the representative of the public, at the end of six (6) years after the
date of enactment of this act. The members of the Commission who are
serving at the time this bill is enacted shall continue to serve for the
remainders of their respective terms without interruption by reason of this
enactment.
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Section 4-105. Removal by the Governor

The Governor may, at any time, after notice and hearing, remove any
Commissioner for cause, and such Commissioner sought to be thus
removed shall, if he so desires, be given a copy of the charges brought
against him, and be given an opportunity of being publicly heard in
person, or by counsel, upon not less than ten (10) days' notice. Such
hearing shall be had before the Governor of the State of Oklahoma. If
such Commissioner be removed, the Governor shall file in the office of
the Secretary of State a complete statement of all charges made against
such Commissioner, and a complete record of the Governor's
proceedings and his findings thereon.

Section 4-106. Repealed by Laws 1985, c. 178, § 81, operative July 1, 1985

Section 4-106.1. Compensation and Travel Expenses

In addition to reimbursement for travel expenses pursuant to the State
Travel Reimbursement Act, Section 500.1 et seq. of Title 74 of the
Oklahoma Statutes, each Commissioner shall receive Fifty Dollars ($50.00)
for each Commission meeting attended, not to exceed Six Hundred
Dollars ($600.00) per annum.

Section 4-107. Quorum

Any three Commissioners shall constitute a quorum. No vacancy shall
impair the right of the remaining Commissioners to exercise all of the
powers of the Commission.

Section 4-108. Executive Director

A. The chief executive officer of the Commission shall be the Executive
Director who shall be appointed by and serve at the pleasure of the
Commission. The Executive Director shall have such compensation and
further duties as the Commission may establish. The Executive Director
may appoint in the unclassified service a Deputy Director and an
Associate Director, and shall fix the qualifications and duties of such
position. The Executive Director may also appoint in the unclassified
service secretaries to the Executive Director, Deputy Director, and
Associate Director.

B. If a person has acquired grade, rank and career status under the merit
system of personnel administration within the Oklahoma Employment
Security Commission before being appointed as Executive Director,
Deputy Director, Associate Director, or unclassified secretary, that person
shall:
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1. Upon termination from the unclassified position, have the right to be
reinstated to the position within the Oklahoma Employment Security
Commission which was held prior to such appointment, or to an
equivalent position, unless the person was terminated for a reason
that would justify termination of a classified employee or disqualify the
person for reinstatement under the Oklahoma Personnel Act or the
rules implementing it; and

2. Be entitled during the unclassified appointment to continue to
participate without interruption in any fringe benefit programs
available to career employees including, but not limited to, retirement
and insurance programs.

Section 4-109. Service of Process

If the Oklahoma Employment Security Commission is sued, or if its
officers or employees are sued in their official capacities, the service of all
legal process pursuant to Section 2004 of Title 12 of the Oklahoma
Statutes and of all extrajudicial notices which may be required in writing
shall be made on the Executive Director at the official office of the
Commission as set out in Administrative Rule 240:1-1-5. This section shall
not apply to appeals brought under Article 2, Part 6 and Article 3, Part 4
of the Employment Security Act of 1980. Service of process in Article 2,
Part 6 and Article 3, Part 4, shall be made pursuant to the procedures set
out by the statutes in those parts and the administrative rules
implementing those statutes. This section shall not be construed to waive
any immunity created by constitution or statute that applies to the
Oklahoma Employment Security Commission, its officers or employees or
this state.

PART 2. BOARD OF REVIEW

Section 4-201. Applicability
This part shall apply to the creation, appointment, salary and
gualifications of the Board of Review.

Section 4-202. Creation

There shall be created at such time as is necessary for the proper
administration of this act a Board of Review, consisting of three (3)
members appointed by the Governor for terms of six (6) years, except
that the terms of the members first taking office shall be two (2), four (4)
and six (6) years, respectively, as designated by the Governor at the time
of appointment, and except that vacancies shall be filled by
appointment by the Governor for the unexpired term.
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Section 4-203. Salary

Each member of the Board of Review shall be paid from the
Employment Security Administration Fund a salary of Thirty Thousand
Dollars ($30,000.00) per annum, payable biweekly, plus actual and
necessary traveling expenses incurred in the performance of his or her
duties as provided in the State Travel Reimbursement Act.

Section 4-204. No Member to Serve as an Officer in a Political
Organization

No member of the Board of Review shall serve as an officer or
committee member of any political party organization during his term of
office.

Section 4-205. Temporary Members

In the event of the disqualification of two or more members of the
Board of Review from the hearing and determination on a claim for
benefits, the Governor shall designate by appointment temporary
members to serve as alternate members, such alternates to be paid
traveling expenses incurred in the performance of their duties as
provided in the State Travel Reimbursement Act. The Governor may at
any time, after notice and hearing, remove any member for cause.

PART 3. POWERS AND DUTIES OF COMMISSION

Section 4-301. Applicability
This part shall apply to the powers and duties of the Commission.

Section 4-302. Commission Shall Publish Rules and Other Material

It shall be the duty of the Commission to administer this act; and it shall
have the power and authority to adopt, amend, or rescind such rules, to
employ such persons,

make such expenditures, require such reports, make such investigations,
and to take such other action as it deems necessary or suitable to that
end.

Section 4-303. Repealed by Laws 1990, c. 333, § 20, emerg. eff. May 31,
1990
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Section 4-304. Commission to Determine Its Own Organization and
Procedure

The Commission shall determine its own organization and methods of
procedure in accordance with the provisions of this act.

Section 4-305. Official Seal
The Commission shall have an official seal which shall be judicially
noticed.

Section 4-306 - Report to Governor

Not later than the fifteenth day of February of each year, the
Commission shall submit to the Governor a report covering the
administration and operation of this act during the preceding calendar
year and shall make such recommendations for amendments to this act
as the Commission shall deem proper. Such report shall include a
balance sheet of the monies in the fund in which there shall be provided,
if possible, a reserve against the liability in future years to pay benefits in
excess of the then current contributions, which reserve shall be set up by
the Commission in accordance with accepted actuarial principles on the
basis of statistics of employment, business activity, and other relevant
factors for the longest possible period.

Section 4-307 - Changes in Benefits or Contribution Rates

Whenever the Commission believes that a change in contribution or
benefit rates will become necessary to protect the solvency of the fund, it
shall promptly so inform the Governor, who may make to the Legislature
recommendations with respect thereto.

Sections 4-308 to 4-310. Repealed by Laws 1990, c. 333, 8§20, emerg. Eff.
May 31, 1990

Section 4-310.1 - Adoption and Promulgation of Rules

The adoption and promulgation of all rules by the Oklahoma
Employment Security Commission shall be in accordance with the
procedures set forth in Article | of the Administrative Procedures Act.

Section 4-311 - Commission Shall Publish Rules

The Oklahoma Employment Security Commission shall cause to be
printed for distribution to the public the text of this act, the Commission's
rules, its annual reports to the Governor, and any other material the
Commission deems relevant and suitable and shall furnish the same to
any person upon application therefor.
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Section 4-312 - Personnel and Compensation

Subject to other provisions of this act, the Oklahoma Employment
Security Commission is authorized to appoint, fix the compensation and
prescribe the duties and powers of such officers, accountants, attorneys,
experts, and other persons as may be necessary in the performance of its
duties under this act. The Commission may delegate to any such persons
such power and authority as it deems reasonable and proper for the
effective administration of this act, and may in its discretion bond any
person handling moneys or signing checks hereunder. The Commission is
authorized and directed to maintain the existing merit system covering all
persons employed in the administration of this act and shall have
authority, by rule, to provide for all matters which are appropriate to the
establishment and maintenance of such system on the basis of efficiency
and fitness. The Commission is authorized to adopt such rules as may be
necessary to meet personnel standards promulgated by the Office of
Personnel Management pursuant to the Social Security Act, as amended,
and the Act of Congress entitled “An Act to provide for the establishment
of a national employment system, and for other purposes”, approved
June 6, 1933, as amended, and to provide for the maintenance of the
merit system required under this section in conjunction with any merit
system applicable to any other state agency or agencies which meets
the personnel standards promulgated by the Office of Personnel
Management.

Section 4-313 - Commission to Cooperate and Comply With Federal Law
In the administration of this act the Oklahoma Employment Security
Commission shall cooperate to the fullest extent consistent with the
provisions of this act, with the Social Security Act, as amended, and is
authorized and directed to take such action, through the adoption of
appropriate rules, administrative methods and standards, as may be
necessary to secure to this state and its citizens all advantages available
under the provisions of such act, under the provisions of Sections 1602
and 1603 of the Federal Unemployment Tax Act and under the provisions
of the Act of Congress entitled “An Act to provide for the establishment
of a national employment system and for cooperation with States in the
promotion of such system, and for other purposes”, approved June 6,
1933, as amended. The Commission shall comply with the regulations of
the Secretary of Labor relating to the receipt or expenditure by this state
of monies granted under any of such acts and shall make such reports, in
such form and containing such information as the Secretary of Labor may
from time to time require, and shall comply with such provisions as the
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Secretary of Labor may from time to time find necessary to assure the
correctness and verification of such reports.

The Commission may afford reasonable cooperation with every
agency of the United States charged with the administration of any
unemployment insurance law.

Section 4-314 - Petty Cash Fund

There is hereby authorized to be created a petty cash fund for the
Oklahoma Employment Security Commission in an amount not to exceed
Six Hundred Dollars ($600.00). This fund may be established from any
administrative funds available to the Oklahoma Employment Security
Commission for general operating expenses and shall be administered
under such rules as prescribed by the Director of State Finance.

Section 4-315 - Repealed by Laws 2005, SB 763, c. 182, § 15, eff.
November 1, 2005

Section 4-316 - Purchase of Real Property

If the Commission determines, to its satisfaction, that suitable quarters,
office space or facilities are not readily obtainable, the Commission may
enter into an agreement with the board of county commissioners of any
county, with any state agency or public trust, or with any private person
or entity, for the purchase of real property and any improvements or
buildings thereon, for the purpose of providing office space to the
Commission. The Commission shall not enter into any agreement under
the provisions of this section unless one hundred percent (100%) federal
financial participation is obtainable. All such agreements shall contain
provisions regarding the financial participation therein by the parties to
the agreement, the payments made for the purchase of such property,
and the ownership of such real property, improvements and buildings
thereon after payment of the cost of construction or renovation has been
completed. All such provisions shall be consistent with the requirements
necessary for the Commission to obtain or receive federal funds for such
purpose. No purchase of any building shall occur without approval of the
Legislature.

Section 4-317 - Employee Recognition Program

In order to establish a public employee benefit program to encourage
outstanding performance in the workplace, the Oklahoma Employment
Security Commission is hereby directed to establish an on-the-job
employee performance recognition program which encourages
outstanding job performance and productivity. The Commission is
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authorized to expend from monies available to it so much thereof as may
be necessary for the purchase of recognition awards for presentation to
the members of work units or individual employees with exceptional job
performance records or for other significant contributions to the
operation of the Commission. Recognition awards shall consist of any
type of award authorized by the provisions of Section 4121 of Title 74 of
the Oklahoma Statutes.

Section 4-318 - Recognition for Excellence in Service to Veterans
In order to encourage the improvement and modernization of

employment, training, and placement services for veterans, and to
recognize eligible employees for excellence in the provision of services to
veterans, or for having made demonstrable improvements in the
provision of services to veterans, the Veterans Service Division of the
Oklahoma Employment Security Commission is directed to establish an
employee performance recognition program. The Commission is hereby
authorized to grant cash awards of up to Five Thousand Dollars
($5,000.00) to the eligible employees meeting criteria established by the
Veterans Service Division of the Oklahoma Employment Security
Commission; provided, funds exist from United States Department of
Labor grants for the payment of the awards. For the purposes of this act,
“eligible employees” means any of the following:

1. A disabled veterans outreach program specialist;

2. A local veterans employment representative; or

3. An individual providing employment, training and placement

services to veterans under the Workforce Investment Act of 1998 or

through an Employment Service delivery system.

Section 4-319 - Recognition for Excellence in Service to Veterans-Local
Office, Division, or Unit

In order to encourage the improvement and modernization of
employment, training, and placement services for veterans, and to
recognize local offices, divisions, or units of the Oklahoma Employment
Security Commission for excellence in the provision of services to
veterans, or for having made demonstrable improvements in the
provision of services to veterans, the Veterans Services Division of the
Oklahoma Employment Security Commission is directed to establish a
recognition program for these entities. The Oklahoma Employment
Security Commission is hereby authorized to award funds to a local office,
division, or unit meeting criteria established by the Veterans Services
Division of the Oklahoma Employment Security Commission, provided
funds exist from United States Department of Labor grants for the
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payment of the awards. The funds awarded under this section shall be
held by the Finance and Administrative Services Division on behalf of the
local office, division, or unit, and can be utilized to purchase supplies,
equipment, furniture, or other goods that would assist the employees of
the local office, division, or unit. The money shall be drawn using
purchase orders through the normal requisition system at the discretion of
the supervisor of the local office, division, or unit.

[Added by HB 2204, Effective 5-8-12]

PART 4. ADVISORY COUNCIL

Sections 4-401 to 4-405 repealed by the First Session of Fifty-First
Legislature (SB 809), eff. 11-1-07)

PART 5. MAINTENANCE AND PRODUCTION OF WORK RECORDS

Section 4-501 - Applicability
This part shall apply to the maintenance and production of work
records by employers.

Section 4-502 - Employing Units to Maintain Records Open to Commission
Each employing unit shall keep true and accurate work records, for
such periods of time and containing such information as the Commission

may prescribe. Such records shall be maintained for a period of four (4)
years and shall be open to inspection and be subject to being copied by
the Commission or its authorized representatives at any reasonable time.

Section 4-503 - Sworn or Unsworn Reports

The Commission, its authorized representatives, or the Board of Review
may require from any employing unit any sworn or unsworn reports, with
respect to persons employed by it, which its authorized representatives
deem necessary for the effective administration of this act.

Section 4-504 - Oaths, Depositions, Certifications of Official Acts and
Subpoenas

In the discharge of the duties imposed by the Employment Security Act
of 1980, the Oklahoma Employment Security Commission, the chairman
of an appeal tribunal, the members of the Board of Review, and any duly
authorized representative of any of them shall have power to administer
oaths and affirmations, take depositions, certify to official acts, and issue
subpoenas to compel the attendance of witnesses and the production
of books, papers, correspondence, memoranda, and other records
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deemed necessary as evidence in connection with a disputed claim or
the administration of the Employment Security Act of 1980 or for purposes
of monitoring a program under the Workforce Investment Act, 29 U.S.C.,
Section 2934.

Section 4-505 - Refusal to Obey Commission Subpoenas - Judicial Orders

In case of contumacy by, or refusal to obey a subpoena issued to, any
person, any court of this state within the jurisdiction of which the inquiry is
carried on or within the jurisdiction of which said person guilty of
contumacy or refusal to obey is found or resides or transacts business,
upon application by the Commission, the Board of Review, the chairman
of an appeal tribunal, or any duly-authorized representative of any of
them shall have jurisdiction to issue to such person an order requiring such
person to appear before the Commission, the Board of Review, the
chairman of an appeal tribunal or any duly-authorized representative of
any of them, there to produce evidence if so ordered or there to give
testimony touching the matter under investigation or in question. Any
failure to obey such order of the court may be punished by said court as
a contempt thereof.

Section 4-506 - Penalties for Failure to Attend Lawful Inquiries or Obey
Commission Subpoenas

Any person who shall without just cause fail or refuse to attend and
testify or to answer any lawful inquiry or to produce books, papers,
correspondence, memoranda, and other records, if it is in its power so to
do, in obedience to a subpoena of the Commission, the Board of Review,
the chairman of an appeal tribunal, or any duly-authorized
representative of any of them, shall be punished by a fine of not less than
Five Hundred Dollars ($500.00) or by imprisonment for not longer than sixty
(60) days, or by both such fine and imprisonment.

Section 4-507 - Self-Incrimination

No person shall be excused from attending and testifying or from
producing books, papers, correspondence, memoranda, and other
records before the Commission, the Board of Review, the chairman of an
appeal tribunal, or any duly-authorized representative of any of them, or
in obedience to the subpoena of any of them in any cause or
proceeding before the Commission, the Board of Review, or an appeal
tribunal, on the ground that the testimony or evidence, documentary or
otherwise, required of him may tend to incriminate him or subject him to
a penalty or forfeiture; but no individual shall be prosecuted or subjected
to any penalty or forfeiture for or on account of any transaction, matter,
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or thing concerning which he is compelled, after having claimed his
privilege against self-incrimination, to testify or produce evidence,
documentary or otherwise, except that such individual so testifying shall
not be exempt from prosecution and punishment for perjury committed
in so testifying.

Section 4-508 - Information to be Kept Confidential - Disclosure
A. Except as otherwise provided by law, information obtained from any
employing unit or individual pursuant to the administration of the
Employment Security Act of 1980, the Workforce Investment Act of 1998,
and determinations as to the benefit rights of any individual shall be kept
confidential and shall not be disclosed or be open to public inspection in
any manner revealing the individual's or employing unit's identity. Any
claimant or employer or agent of such person as authorized in writing
shall be supplied with information from the records of the Oklahoma
Employment Security Commission, to the extent necessary for the proper
presentation of the claim or complaint in any proceeding under the
Employment Security Act of 1980, with respect thereto.
B. Upon receipt of written request by any employer who maintains a
Supplemental Unemployment Benefit (SUB) Plan, the Commission or its
designhated representative may release to such employer information
regarding weekly benefit amounts paid its workers during a specified
temporary layoff period, provided such Supplemental Unemployment
Benefit (SUB) Plan requires benefit payment information before
Supplemental Unemployment Benefits can be paid to such workers. Any
information disclosed under this provision shall be utilized solely for the
purpose outlined herein and shall be held strictly confidential by the
employer.
C. The provisions of this section shall not prevent the Commission from
disclosing the following information and no liability whatsoever, civil or
criminal, shall attach to any member of the Commission or any employee
thereof for any error or omission in the disclosure of such information:
1. The delivery to taxpayer or claimant a copy of any report or other
paper filed by the taxpayer or claimant pursuant to the Employment
Security Act of 1980;
2. The disclosure of information to any person for a purpose as
authorized by the taxpayer or claimant pursuant to a waiver of
confidentiality. The waiver shall be in writing and shall be notarized;
3. The Oklahoma Department of Commerce may have access to
data obtained pursuant to the Employment Security Act of 1980
pursuant to rules promulgated by the Commission. The information
obtained shall be held confidential by the Department and any of its

132
2012 Oklahoma Employment Security Commission




TITLE 40 ARTICLE 4. ADMINISTRATION

agents and shall not be disclosed or be open to public inspection. The
Oklahoma Department of Commerce, however, may release
aggregated data, either by industry or county, provided that such
aggregation meets disclosure requirements of the Commission;

4. The publication of statistics so classified as to prevent the
identification of a particular report and the items thereof;

5. The disclosing of information or evidence to the Attorney General or
any district attorney when the information or evidence is to be used
by the officials or other parties to the proceedings to prosecute or
defend allegations of violations of the Employment Security Act of
1980. The information disclosed to the Attorney General or any district
attorney shall be kept confidential by them and not be disclosed
except when presented to a court in a prosecution of a violation of
Section 1-101 et seq. of this title, and a violation by the Attorney
General or district attorney by otherwise releasing the information shall
be a felony;

6. The furnishing, at the discretion of the Commission, of any
information disclosed by the records or files to any official person or
body of this state, any other state or of the United States who is
concerned with the administration of assessment of any similar tax in
this state, any other state or the United States;

7. The furnishing of information to other state agencies for the limited
purpose of aiding in the collection of debts owed by individuals to the
requesting agencies or the Oklahoma Employment Security
Commission;

8. The release to employees of the Department of Transportation or
any Metropolitan Planning Organization as defined in 23 U.S.C.,
Section 134 and 49 U.S.C., Section 5303 of information required for use
in federally mandated regional transportation planning, which is
performed as a part of its official duties;

9. The release to employees of the State Treasurer's office of
information required to verify or evaluate the effectiveness of the
Oklahoma Small Business Linked Deposit Program on job creation;

10. The release to employees of the Attorney General, the State
Insurance Fund, the Department of Labor, the Workers' Compensation
Court, and the Insurance Department for use in investigation of
workers' compensation fraud;

11. The release to employees of the Oklahoma State Bureau of
Investigation or release to employees of the Oklahoma State Bureau
of Narcotics and Dangerous Drugs Control for use in criminal
investigations and the location of missing persons or fugitives from
justice;
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12. The release to employees of the Center of International Trade,
Oklahoma State University, of information required for the
development of International Trade for employers doing business in
the State of Oklahoma;

13. The release to employees of the Oklahoma State Regents for
Higher Education of information required for use in the default
prevention efforts and/or collection of defaulted student loans
guaranteed by the Oklahoma Guaranteed Student Loan Program.
Any information disclosed under this provision shall be utilized solely for
the purpose outlined herein and shall be held strictly confidential by
the Oklahoma State Regents for Higher Education;

14. The release to employees of the Center for EConomic and
Management Research of the University of Oklahoma, the Center for
Economic and Business Development at Southwestern Oklahoma
State University, or a center of economic and business research or
development at a comprehensive or regional higher education
institution within the Oklahoma State System of Higher Education of
information required to identify economic trends. The information
obtained shall be kept confidential by the higher education institution
and shall not be disclosed or be open to public inspection. The higher
education institution may release aggregated data, provided that
such aggregation meets disclosure requirements of the Commission;
15. The release to employees of the Office of State Finance of
information required to identify economic trends. The information
obtained shall be kept confidential by the Office of State Finance and
shall not be disclosed or be open to public inspection. The Office of
State Finance may release aggregate data, provided that such
aggregation meets disclosure requirements of the Commission;

16. The release to employees of the Department of Mental Health and
Substance Abuse Services of information required to evaluate the
effectiveness of mental health and substance abuse treatment and
state or local programs utilized to divert persons from inpatient
treatment. The information obtained shall be kept confidential by the
Department and shall not be disclosed or be open to public
inspection. The Department of Mental Health and Substance Abuse
Services, however, may release aggregated data, either by treatment
facility, program or larger aggregate units, provided that such
aggregation meets disclosure requirements of the Oklahoma
Employment Security Commission;

17. The release to employees of the Attorney General, the Oklahoma
State Bureau of Investigation, and the Insurance Department for use in
the investigation of insurance fraud and health care fraud;
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18. The release to employees of public housing agencies for purposes
of determining eligibility pursuant to 42 U.S.C., Section 503(i);

19. The release of wage and benefit claim information, at the
discretion of the Commission, to an agency of this state or its political
subdivisions, or any nonprofit corporation that operates a program or
activity designated as a partner in the Workforce Investment Act One-
Stop delivery system pursuant to 29 U.S.C.A., Section 2481 (b), based
on a showing of need made to the Commission and after an
agreement concerning the release of information is entered into with
the entity receiving the information;

20. The release of information to the wage record interchange system,
at the discretion of the Commission;

21. The release of information to the Bureau of the Census of the U.S.
Department of Commerce for the purpose of economic and
statistical research;

22. The release of employer tax information and benefit claim
information to the Oklahoma Health Care Authority for use in
determining eligibility for a program that will provide subsidies for
health insurance premiums for qualified employers, employees, self-
employed persons, and unemployed persons;

23. The release of employer tax information and benefit claim
information to the State Department of Rehabilitation Services for use
in assessing results and outcomes of clients served;

24. The release of information to any state or federal law enforcement
authority when necessary in the investigation of any crime in which
the Commission is a victim. Information that is confidential under this
section shall be held confidential by the law enforcement authority
unless and until it is required for use in court in the prosecution of a
defendant in a criminal prosecution; or

25. The release of information to vendors that contract with the
Oklahoma Employment Security Commission to provide for the
issuance of debit cards, to conduct electronic fund transfers, to
perform computer programming operations, or to perform computer
maintenance or replacement operations; provided the vendor agrees
to protect and safeguard the information it receives and to destroy
the information when no longer needed for the purposes set out in the
contract.

26. The release to employees of the Office of Juvenile Affairs of
information for use in assessing results and outcomes of clients served
as well as the effectiveness of state and local juvenile and justice
programs including prevention and treatment programs. The
information obtained shall be kept confidential by the Office of
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Juvenile Affairs and shall not be disclosed or be open to public
inspection. The Office of Juvenile Affairs may release aggregated
data for programs or larger aggregate units, provided that the
aggregation meets disclosure requirements of the Oklahoma
Employment Security Commission; or
27. The release of information to vendors that contract with the State
of Oklahoma for the purpose of providing a public electronic labor
exchange system that will support the Oklahoma Employment Security
Commission's operation of an employment service system to connect
employers with job seekers and military veterans. This labor exchange
system would enhance the stability and security of Oklahoma's
economy as well as support the provision of veterans' priority of
service. The vendors may perform computer programming
operations, perform computer maintenance or replacement
operations, or host the electronic solutions; provided each vendor
agrees to protect and safeguard all information received, that no
information shall be disclosed to any third party, that the use of the
information shall be restricted to the scope of the contract, and that
the vendor shall properly dispose of all information when no longer
needed for the purposes set out in the contract.
D. Subpoenas to compel disclosure of information made confidential by
this statute shall not be valid, except for administrative subpoenas issued
by federal, state, or local governmental agencies that have been
granted subpoena power by statute or ordinance. Confidential
information maintained by the Commission can be obtained by order of
a court of record that authorizes the release of the records in writing. All
administrative subpoenas or court orders for production of documents
must provide a minimum of twenty (20) days from the date it is served for
the Commission to produce the documents. If the date on which
production of the documents is required is less than twenty (20) days from
the date of service, the subpoena or order shall be considered void on its
face as an undue burden or hardship on the Commission.
E. Should any of the disclosures provided for in this section require more
than casual or incidental staff time, the Commission shall charge the cost
of such staff time to the party requesting the information.
F. It is further provided that the provisions of this section shall be strictly
interpreted and shall not be construed as permitting the disclosure of any
other information contained in the records and files of the Commission.
[Amended by HB 2204, Effective 5-8-12]
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Section 4-509 - Information to be Furnished to Public Agencies
A. Subject to such restrictions as the Oklahoma Employment Security
Commission may by rule prescribe, information maintained by the
Commission may be made available to any agency of this or any other
state, or any federal agency, charged with the administration of an
unemployment compensation law or the maintenance of a system of
public employment offices, or the Internal Revenue Service of the United
States Department of the Treasury, the United States Social Security
Administration or the Oklahoma Tax Commission. Any information
obtained in connection with the administration of the employment
service may be made available to:

1. Persons or agencies for purposes appropriate to the operation of a

public employment service; or

2. Any agency of this state or its political subdivisions or nonprofit

corporation that operates a program or activity designated as a

required partner in the Workforce Investment Act One-Stop delivery

system pursuant to 29 U.S.C., Section 2841 (b)(1), in accordance with

a written agreement entered into between the partner and the

Commission.
B. Upon request, the Commission shall furnish to any agency of the United
States charged with the administration of public works or assistance
through public employment, and may furnish to any state agency
similarly charged, the name, address, ordinary occupation, and
employment status of each recipient of benefits and such recipient's
rights to further benefits pursuant to the provisions of the Employment
Security Act of 1980. The Commission shall furnish to public agencies
collecting debts created by food stamp overissuances or administering
Transitional Assistance to Needy Families (TANF) or child support
programs, promptly upon request and in the most economical, effective
and timely manner, information as to:

1. Whether an individual has applied for, is receiving or has received

unemployment insurance and the amount;

2. The individual's current address;

3. Whether the individual has refused employment and if so a

description of the job including the terms, conditions and rate of pay;

and

4. Any other information that might be useful in locating any individual

who may have a food stamp overissuance or an obligation for

support.
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Section 4-510 - Commission May Request Examination of Return of
National Bank

The Commission may request the Comptroller of the Currency of the
United States to cause an examination of the correctness of any return or
report of any national banking association rendered pursuant to the
provisions of this act, and may in connection with such request transmit
any such report or return to the Comptroller of the Currency of the United
States as provided in Section 1606(c) of the Federal Internal Revenue
Code.

Section 4-511 - Communications to Commission Privileged - Not Subject
to Slander or Libel

All letters, reports, communications and other matters, written or oral
from employer or former employer or claimant, to the Commission or any
of its agents or to any board which have been written, sent, or made in
connection with the requirements and administration of this act, shall be
absolutely privileged and shall not be the subject matter or basis for any
suit for slander or libel in any court, but no employer or claimant or their
representatives testifying before the Commission or any board provided
for in this act shall be exempt from punishment for perjury.

PART 6. EMPLOYMENT SECURITY ADMINISTRATION

Section 4-601 - Applicability
This part shall apply to the Employment Security Administration Fund.

Section 4-602 - Fund Created

There is hereby created in the State Treasury a special fund to be
known as the Employment Security Administration Fund. All monies which
are deposited or paid into this fund shall be continuously available to the
Commission for expenditure in accordance with the provisions of this act,
and shall not lapse at any time or be transferred to any other fund.

Section 4-603 - Moneys Expended in Accordance With Secretary of Labor

All monies in this fund which are received from the federal government
or any agency thereof or which are appropriated by this state for the
purposes described in Part 8 of this article shall be expended by the
Commission solely for the purposes and in the amounts found necessary
by the Secretary of Labor for the proper and efficient administration of
this act.
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Section 4-604 - Composition of Fund

The fund shall consist of all monies appropriated by this state, all monies
received from the United States of America, or any agency thereof, and
all monies received from any other source for such purpose, and shall
also include any monies received from any agency of the United States
or any other state as compensation for services or facilities supplied to
such agency, any amounts received pursuant to any surety bond or
insurance policy or from other sources for losses sustained by the
Employment Security Administration Fund or by reason of damage to
equipment or supplies purchased from monies in such fund, and any
proceeds realized from the sale or disposition of any such equipment or
supplies which may no longer be necessary for the proper administration
of this act.

Section 4-605 - Maintenance of Administrative Fund

All monies in this fund shall be deposited in a special fund in the State
Treasury. Such monies shall be secured by collateral in the full amount of
the funds on deposit in the same kind and manner the State Treasurer is
required to secure other funds of the state on deposit.

Section 4-606 - State Treasurer Liable on Official Bond

The State Treasurer shall be liable on his official bond for the faithful
performance of his duties in connection with the Employment Security
Administration Fund provided for under this act. Such liability on the
official bond shall be effective immediately upon the enactment of this
provision, and such liability shall exist in addition to any liability upon any
separate bond existent on the effective date of this provision, or which
may be given in the future. All sums recovered on any surety bond for
losses sustained by the Employment Security Administration Fund shall be
deposited in said fund.

Section 4-607 - Reimbursement of Fund

This state recognizes its obligation to replace, and hereby pledges the
faith of this state that funds will be provided in the future, and applied to
the replacement of any monies received after July 1, 1941, from the
Secretary of Labor under Title Il of the Social Security Act, any
unencumbered balances in the Employment Security Administration Fund
as of that date, any monies thereafter granted to this state pursuant to
the provisions of the Wagner-Peyser Act, and any monies made available
by the state or its political subdivisions and matched by such monies
granted to this state pursuant to the provisions of the Wagner-Peyser Act,
which the Secretary of Labor finds have, because of any action or
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contingency, been lost or have been expended for purposes other than,
or in amounts in excess of, those found necessary by the Secretary of
Labor for the proper administration of this act. Such monies shall be
promptly replaced by monies appropriated for such purpose from the
general funds of this state to the Employment Security Administration
Fund for expenditures as provided in this part. The Commission shall
promptly report to the Governor, and the Governor to the Legislature, the
amount required for such replacement. This section shall not be
construed to relieve this state of its obligation with respect to funds
received prior to July 1, 1941, pursuant to the provisions of Title Ill of the
Social Security Act.

Section 4-608 - Reed Act Distributions

A. Monies credited to the account of this state in the Unemployment Trust
Fund, described in Section 3-605 of this title, by the Secretary of the
Treasury of the United States pursuant to 42 U.S.C., Section 1103, may be
used for the payment of unemployment benefits to qualified claimants in
this state, or may be appropriated by the Legislature following the
procedure set out in 42 U.S.C., Section 1103 (c)(2), for the administration
of the unemployment compensation law and public employment offices
in this state.

B. Monies credited to the account of this state in the Unemployment Trust
Fund, described in Section 3-605 of this title, by the Secretary of the
Treasury of the United States pursuant to 42 U.S.C., Section 1103, with
respect to federal fiscal years 1999, 2000, and 2001, shall be used solely
for the administration of the Unemployment Compensation Program in
this state.

PART 7. RECIPROCAL ARRANGEMENTS

Section 4-701 - Applicability
This part shall apply to reciprocal arrangements with agencies of other
states, of the federal government, or with foreign governments.

Section 4-702 - Reciprocal Arrangements Authorized
The Commission is hereby authorized to enter into reciprocal
arrangements with appropriate and duly authorized agencies of other
states or of the federal government, or both, whereby:
1. Services performed by an individual for a single employing unit for
which services are customarily performed in more than one state shall
be deemed to be services performed entirely within any one of the
states in which:
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a. any parts of such individual's service is performed,
b. such individual has his residence, or
c. the employing unit maintains a place of business,
provided there is in effect, as to such services, an election, approved
by the agency charged with the administration of such state's
unemployment compensation law, pursuant to which all the services
performed by such individual for such employing unit are deemed to
be performed entirely within such state;
2. The Commission shall cooperate with the Department of Labor of
the United States to the fullest extent consistent with the provisions of
this act, and shall take such action, through the adoption of
appropriate rules, administrative methods and standards, as may be
necessary to secure to this state and its citizens all advantages
available under the provisions of the Social Security Act, 42 U.S.C.,
Section 301 et seq., that relate to unemployment compensation, the
Federal Unemployment Tax Act, 26 U.S.C., Section 3301 et seq., the
Wagner-Peyser Act, 29 U.S.C., Section 49 et seq., the Federal-State
Extended Unemployment Compensation Act of 1970, 26 U.S.C.,
Section 3304 et seq., the Workforce Investment Act of 1998, 29 U.S.C.,
Section 2801 et seq., and any federal comprehensive manpower act
and any other similar or related federal acts;
3. The Commission shall participate in any arrangements for the
payment of compensation on the basis of combining an individual's
wages and employment covered under said Oklahoma Employment
Security Act, as amended by this act, with his wages and employment
covered under the unemployment compensation laws of other states
which are approved by the United States Secretary of Labor in
consultation with the state unemployment compensation agencies as
reasonably calculated to assure the prompt and full payment of
compensation in such situations and which include provisions for:
a. applying the base period of a single state law to a claim
involving the combining of an individual's wages and employment
covered under two or more state unemployment compensation
laws, and
b. avoiding the duplicate use of wage and employment by reason
of such combining; and
4. Contributions due under this act with respect to wages for insured work
shall for the purposes of this act be deemed to have been paid to the
fund as of the date payment was made as contributions therefor under
another state or federal unemployment compensation law, but no such
arrangement shall be entered into unless it contains provisions for such
reimbursement to the fund of such contributions and the actual earnings
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thereon as the Commission finds will be fair and reasonable as to all
affected interests.

Section 4-703 - Reimbursements to be Deemed Benefits

Reimbursements paid from the fund pursuant to subsection (3) of
Section 4-702 of this act shall be deemed to be benefits for the purpose
of this act. The Commission is authorized to make to other state or federal
agencies and to receive from such other state or federal agencies
reimbursements from or to the fund in accordance with arrangements
entered into pursuant to Section 4-702 of this act.

Section 4-704 - Cooperation Authorized

The administration of this act and of other state and federal
unemployment compensation and public employment service laws will
be promoted by cooperation between this state and such other states
and the appropriate federal agencies in exchanging services, and
making available facilities and information. The Commission is therefore
authorized to make such investigations, secure and transmit such
information, make available such services and facilities and exercise such
of the other powers provided herein with respect to the administration of
this act as it deems necessary or appropriate to facilitate the
administration of any such unemployment compensation or public
employment service law, and, in like manner, to accept and utilize
information, services and facilities made available to this state by the
agency charged with the administration of any such other
unemployment compensation or public employment service law.

Section 4-705 - Cooperative Arrangements With Foreign Governments

To the extent permissible under the laws and Constitution of the United
States, the Commission is authorized to enter into or cooperate in
arrangements whereby facilities and services provided under the
unemployment compensation law of any foreign government, may be
utilized for the taking of claims and the payment of benefits under the
employment security law of this state or under a similar law of such
government.

PART 8. OKLAHOMA STATE EMPLOYMENT SERVICE

Section 4-801 - Applicability
This part applies to the Oklahoma State Employment Service.

142

2012 Oklahoma Employment Security Commission


http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000165&DocName=OKSTT40S4-702&FindType=L

TITLE 40 ARTICLE 4. ADMINISTRATION

Section 4-802 - Establishment

The Oklahoma State Employment Service is hereby established in the
Employment Security Division of the Commission. The Commission, in the
conduct of such service, shall establish and maintain free public
employment offices in such number and in such places as may be
necessary for the proper administration of this act and for the purposes of
performing such functions as are within the purview of the Act of
Congress entitled “An Act to provide for the establishment of a national
employment system and for cooperation with the States in the promotion
of such system, and for other purposes,” approved June 6, 1933, (48 Stat.
113; U.S.C., title 29, Section 49(c)) as amended, hereinafter referred to as
the “Wagner-Peyser Act.” The provisions of the said Act of Congress are
hereby accepted by this state, and the Commission is hereby designated
and constituted the agency of this state for the purposes of said act.

Section 4-803 - Moneys To Be Paid Into The Employment Security
Administration

All monies received by this state under the Wagner-Peyser Act shall be
paid into the Employment Security Administration Fund and shall be
expended solely for the maintenance of the state system of public
employment offices.

Section 4-804 - Cooperative Agreements

For the purpose of establishing and maintaining free public
employment offices, and promoting the use of their facilities, the
Commission is authorized to enter into agreements with the Railroad
Retirement Board, or any other agency of the United States, or of this or
any other state, charged with the administration of any law whose
purposes are reasonably related to the purposes of this act, and as a part
of such agreements may accept monies, services or quarters as a
contribution to the maintenance of the state system of public
employment offices or as reimbursement for services performed. All
monies received for such purposes shall be paid into the Employment
Security Administration Fund.

PART 9. OKLAHOMA EMPLOYMENT SECURITY COMMISSION REVOLVING
FUND

Section 4-901 - Creation of Oklahoma Employment Security Commission
Revolving Fund

There is hereby created in the State Treasury a revolving fund for the
Oklahoma Employment Security Commission, to be designated the
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“Oklahoma Employment Security Commission Revolving Fund”. The
revolving fund shall consist of all penalties and interest received by the
Oklahoma Employment Security Commission. Said revolving fund shall be
a continuing fund, not subject to fiscal year limitations and shall not be
subject to legislative appropriation. Expenditures from said revolving fund
shall be made pursuant to the laws of this state and the statutes relating
to the Oklahoma Employment Security Commission and shall be for
administration expenses of the Oklahoma Employment Security
Commission and for any other purpose which the Legislature directs.
Warrants for expenditures from said fund shall be drawn by the State
Treasurer, based on claims signed by an authorized employee or
employees of the Oklahoma Employment Security Commission and
approved for payment by the Director of State Finance.
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ARTICLE 5. PENALTIES AND REPRESENTATION
PART 1. PENALTIES

Section 5-101 - Applicability
This part applies to penalties for violations of this act.

Section 5-102 - False Statement For Benefits - Failure To Disclose Material
Fact

A. Whoever makes a false statement or representation knowing it to be
false or knowingly fails to disclose a material fact, to obtain or increase
any benefit or other payment under this act or under the unemployment
compensation law of any state or of the federal government, either for
the individual or for any other person, shall, upon conviction, be guilty of
a misdemeanor and shall be punished by a fine of not less than Fifty
Dollars ($50.00) nor more than Five Hundred Dollars ($500.00), or by
imprisonment for not more than ninety (90) days, or by both such fine and
imprisonment; and each such false statement or representation or failure
to disclose a material fact shall constitute a separate offense for each
week of benefits.

B. If a person is convicted of the crime described in subsection A of this
section in a particular benefit year, and in any subsequent benefit year
that person again commits the crime described in subsection A of this
section, that person shall be guilty of a misdemeanor and shall be
punished by a fine of not less than One Hundred Dollars ($100.00) nor
more than One Thousand Dollars ($1,000.00), or by imprisonment for not
more than one hundred eighty (180) days, or by both fine and
imprisonment. Each such false statement or representation or failure to
disclose a material fact shall constitute a separate offense for each week
of benefits.

C. Upon conviction sentences may be suspended or upon a plea of
guilty judgment and sentencing may be deferred only upon the
condition of full restitution to the Commission of all benefits so obtained or
the excess of any benefits so increased.

Section 5-103 - Violations By Employers

Any employer or any officer or agent of an employer or any other
person who makes a false statement or representation knowing it to be
false, or who knowingly fails to disclose a material fact, to prevent or
reduce the payment of benefits to any individual entitled thereto, or to
avoid becoming or remaining a subject employer or to avoid or reduce
any contribution or other payment required from an employing unit
under this act or under the unemployment compensation law of any
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state or of the federal government, or who willfully fails or refuses to make
or to furnish any reports required hereunder or to produce or permit the
inspection or copying of records as required hereunder, shall be guilty of
a misdemeanor and shall be punished by a fine of not less than Fifty
Dollars ($50.00) nor more than Five Hundred Dollars ($500.00), or by
imprisonment for not longer than ninety (90) days, or by both fine and
imprisonment; and each such false statement or representation or failure
to disclose a material fact, and each day of such failure or refusal shall
constitute a separate offense.

Section 5-104 - Violations of Act and Regulations for Which No Specific
Penalty is Otherwise Provided

Any person who shall willfully violate any provision of this act or any
order, rule, or regulation thereunder, the violation of which is made
unlawful or the observance of which is required under the terms of this
act, and for which a penalty is neither prescribed in this act nor provided
by any other applicable statute, shall be guilty of a misdemeanor and
shall be punished by a fine of not less than Fifty Dollars ($50.00) nor more
than Five Hundred Dollars ($500.00), or by imprisonment for not longer
than ninety (90) days, or by both such fine and imprisonment, and each
day such violation continues shall be deemed to be a separate offense.

Sections 5-105, 5-106. Repealed by Laws 1981, c. 259, 827, emerg. Eff.
June 25, 1981

Section 5-107 - Wrongful Disclosure of Information

If any employee or member of the Board of Review or the Commission
or any employee of the Commission, in violation of Section 4-508, makes
any disclosure of information obtained from any employing unit or
individual in the administration of this act, or if any person who has
obtained any list of applicants for work, or of claimants or recipients of
benefits, under this act shall use or permit the use of such list for any
political purpose, he shall be guilty of a misdemeanor and shall be
punished by a fine of not less than Fifty Dollars ($50.00) nor more than Five
Hundred Dollars ($500.00), or imprisoned for not longer than ninety (90)
days, or both.

Section 5-108 - Other Penalties In This Act
Other penalties are provided in the following sections of this title:
Employer violations of employee rights--Section 2-301
Impermissible charges to claimants--Section 2-302
Disqualification of benefit claims for fraud--Section 2-402

146

2012 Oklahoma Employment Security Commission


http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000165&DocName=OKSTT40S4-508&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000165&DocName=OKSTT40S2-301&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000165&DocName=OKSTT40S2-302&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000165&DocName=OKSTT40S2-402&FindType=L

TITLE 40 ARTICLE 5. PENALTIES & REPRESENTATION

Recovery of benefits paid upon false statement--Section 2-613
SUTA dumping prohibition--Section 3-111.1
Fraud overpayment penalty — Section 2-613

[Amended by HB 2204, effective 5-8-12]

Section 5-109 - Renumbered as 40 O.S. § 3-310 by Laws 1993, c. 219, § 36,
eff. September 1, 1993

PART 2. REPRESENTATION

Section 5-201 - Applicability
The provisions of this part apply to representation in court in civil or
criminal actions of this act.

Section 5-202 - Civil Actions

In any civil action to enforce the provisions of this act the Commission,
the Board of Review, and the state may be represented by any qualified
attorney who is employed by the Commission and is designated by it for
this purpose, or at the Commission's request by the Attorney General, or if
the action is brought in the courts of any other state by any attorney
qualified to appear in the courts of that state.

Section 5-203 - Criminal Actions

All criminal actions for violation of any provisions of this act, or of any
rules or regulations issued pursuant thereto, shall be prosecuted by the
Attorney General of the state, or by the prosecuting attorney of any
county in which the employing unit has a place of business or the violator
resides.
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ARTICLE 6. OESC COMPUTER FUND

Section 6-101 - Oklahoma Employment Security Commission Computer
Fund
A. There is hereby created in the State Treasury a revolving fund for the
Oklahoma Employment Security Commission to be designated the
“OESC Computer Fund”. The OESC Computer Fund shall be separate and
distinct from the Unemployment Compensation Fund and shall consist of:
1. All monies received from employers and paid pursuant to Section 7
of this act;
2. All other sums, from whatever source, received by the Commission
and paid into the OESC Computer Fund; and
3. Property and securities acquired by and through the use of monies
in the OESC Computer Fund.
B. The OESC Computer Fund shall be a continuing fund, not subject to
fiscal year limitations. All monies accruing to the credit of the OESC
Computer Fund are hereby appropriated and may be budgeted and
expended for the purposes set forth in Section 5 of this act. Expenditures
from the OESC Computer Fund shall be made upon warrants issued by
the State Treasurer against claims filed, as prescribed by law, with the
Director of State Finance for approval and payment.

Section 6-102 - Expenditures from Fund
A. The monies in the OESC Computer Fund shall be used for the following
purposes:
1. To purchase or lease a new computer system for the Oklahoma
Employment Security Commission to be used in its mission to provide
an employment service, unemployment insurance, and economic
research for the citizens of this state as well as the administration of
these programs;
2. To purchase or lease any auxiliary or peripheral equipment
necessary for the operation of the new computer system,;
3. To purchase or lease any and all software needed for the operation
of the new computer system;
4. To pay for all computer programming and analysis necessary to
make the new computer system operational,
5. To pay for all designing, engineering, planning, networking, and
training to make the new computer system operational,
6. To pay for all shipping and installation charges for the computer
system and its auxiliary and peripheral equipment; and
7. To make refunds of contributions erroneously collected and
deposited in the OESC Computer Fund.
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B. If any money remains in this fund after the new computer system has
been brought on line and made fully operational, that excess money
shall be transferred to the Unemployment Compensation Fund.

C. If the Commission receives a grant from the United States Department
of Labor to be used to make the Commission's computer system
compliant with the year 2000, or if the Commission receives a grant from
the United States Department of Labor to upgrade or modify its
Interactive Voice Response System (IVRS), then the Commission will, upon
receipt of the federal grant money, deduct an equal amount of money
from the OESC Computer Fund and transfer it to the Unemployment
Compensation Fund.

Section 6-103 - Custodian and Treasurer of Fund

A. The State Treasurer shall be the custodian and treasurer of the OESC
Computer Fund.

B. The State Treasurer shall deposit the monies belonging to the OESC
Computer Fund, that are in his or her custody, subject to the provisions of
Section 7 of this act.

C. The State Treasurer, as custodian of the OESC Computer Fund, shall
hold, invest, transfer, sell, deposit, and release those monies, properties, or
securities in a manner approved by the Oklahoma Employment Security
Commission. Provided, however, that those monies shall be invested in
the classes of securities legal for investment of public monies of this state.
Provided further, the investment shall at all times be so made that all
assets of the OESC Computer Fund shall always be readily convertible
into cash when needed for any expenditure authorized in Section 5 of this
act.

Section 6-104 - Computer Fund Assessments

A. 1. For the period from July 1, 1997, to June 30, 1998, each employer
subject to the provisions of Sections 3-103, 3-109 and 3-110 of Title 40 of
the Oklahoma Statutes shall be required to pay an OESC Computer
Fund assessment equal to fifty percent (50%) of the unemployment
contributions that would be owed to the Oklahoma Employment
Security Commission before any rate reduction is made pursuant to
Section 3 of this act. This assessment shall be in addition to any
contribution which that employer is required to make pursuant to the
provisions of the Employment Security Act of 1980.
2. The assessment provided for in this section shall not be considered
part of any contribution required of an individual employer pursuant
to the Employment Security Act of 1980, nor shall it be considered for
purposes of determining the individual employers contribution rate.

149
2012 Oklahoma Employment Security Commission



http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000165&DocName=OKSTT40S3-103&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000165&DocName=OKSTT40S3-109&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000165&DocName=OKSTT40S3-110&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000165&DocName=OKSTT40S3-110&FindType=L

TITLE 40 ARTICLE 6. OESC COMPUTER FUND

B. Employers assigned a tax rate pursuant to Sections 3-103 and 3-110 of
Title 40 of the Oklahoma Statutes shall pay an OESC Computer Fund
assessment equal to the rate reduction granted them pursuant to Section
3 of this act.

C. Employers who qualify for an earned rate calculated pursuant to
Section 3-109 of Title 40 of the Oklahoma Statutes, and are given a rate of
five and one-half percent (5.5%), shall be exempt from the provisions of
this section.

D. Employers making payments in lieu of contributions pursuant to
Sections 3-702, 3-705 and 3-806 of Title 40 of the Oklahoma Statutes shall
be exempt from the provisions of this section.

E. The assessment shall be made and collected by the Oklahoma
Employment Security Commission for deposit, on a quarterly basis, to the
credit of the OESC Computer Fund. Provided, all monies received by the
Oklahoma Employment Security Commission for the account of the OESC
Computer Fund, upon receipt, shall be deposited in a clearance
account in a financial institution located in this state.

F. Once the sum of Twenty Million Dollars ($20,000,000.00) is collected
through this assessment, any amount of money collected through this
assessment in excess of Twenty Million Dollars ($20,000,000.00) shall be
transferred to the Unemployment Compensation Fund.

G. The Oklahoma Employment Security Commission shall promulgate
such rules as may be necessary to implement the provisions of Sections 3
through 7 of this act.
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ARTICLE 9. EFFECTIVE DATE, REPEALER,
TRANSITIONAL PROVISIONS AND EMERGENCY

Section 9-101 - Effective Date

(1) Except as otherwise provided in this article, this act becomes effective
on July 1, 1980.

(2) Article 4 on administration takes effect upon enactment of this act.

(3) Part 6 of Article 2 on appeals takes effect on October 1, 1980;
provided however, the Oklahoma Employment Security Commission may
by resolution provide that Part 6 of Article 2 on appeals becomes
effective at an earlier date than October 1, 1980, if the Commission by
resolution adopts an earlier date.

Section 9-102 - Repeal

The Oklahoma Employment Security Act, 40 O.S.1971, Sections 211
through 238.1, both inclusive, as amended, is hereby repealed subject to
the provisions of Section 9-103, except that 40 O.5.1971, Section 226(a)
and (b) are not repealed.

Section 9-103 - Transitional Provisions

(1) Notwithstanding the repeal of the Oklahoma Employment Security
Act by Section 9-102 of this title, all liabilities accruing thereunder,
including both civil and criminal liabilities, including but not limited to
liabilities for contributions, liabilities for refunds, liabilities for repayment
and liabilities for interest and penalties, shall not be extinguished by the
repeal of the Oklahoma Employment Security Act and such liabilities shall
be liabilities under this act and shall be administered and enforced as
liabilities under this act.

(2) Unemployment experience, wage records and contribution records
under the Oklahoma Employment Security Act, 40 O.S. 1971, Section 211
through Section 238.1, both inclusive, as amended, shall be deemed and
shall constitute the same things under this act unless and except this act
expressly provides otherwise.

Section 9-104 - Emergency

It being immediately necessary for the preservation of the public
peace, health and safety, an emergency is hereby declared to exist, by
reason whereof this act shall take effect and be in full force from and
after its passage and approval.
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TITLE 40 STANDARDS FOR
WORKPLACE DRUG & ALCOHOL TESTING

CHAPTER 15.
Standards for Workplace Drug and Alcohol Testing Act

Section 551. Short title
Sections 551 through 563 of this title shall be known and may be cited as
the “Standards for Workplace Drug and Alcohol Testing Act”.

Section 552. Definitions
As used in the Standards for Workplace Drug and Alcohol Testing Act:

1. “Alcohol” means ethyl alcohol or ethanol;
2. “Applicant” means a person who has applied for a position with an
employer;
3. “Board” means the State Board of Health;
4. “Confirmation test” means a drug or alcohol test on a sample to
substantiate the results of a prior drug or alcohol test on the same sample
and which uses different chemical principles and is of equal or greater
accuracy than the prior drug or alcohol test. Where a breathalyzer test is
utilized, a confirmation test means a second sample test that confirms the
prior result. Where a single-use test is utilized, a confirmation test means a
second test confirmed by a testing facility;
5. “Department” means the State Department of Health;
6. “Drug” means amphetamines, cannabinoids, cocaine, phencyclidine
(PCP), hallucinogens, methaqualone, opiates, barbiturates,
benzodiazepines, synthetic narcotics, designer drugs, or a metabolite of
any of the substances listed herein;
7. “Drug or alcohol test” means a chemical test administered for the
purpose of determining the presence or absence of a drug or its
metabolites or alcohol in a person's bodily tissue, fluids or products;
8. “Employee” means any person who supplies a service for remuneration
or pursuant to any contract for hire to a private or public employer in this
state;
9. “Employer” means any person, firm, corporation, partnership,
association, nonprofit organization or public employer, which has one or
more employees within this state, or which has offered or may offer
employment to one or more individuals in this state;
10. “Public employer” means the State of Oklahoma or any political
subdivision thereof, including any department, agency, board,
commission, institution, authority, public trust, municipality, county, district
or instrumentalities thereof;
11. “Random selection basis” means a mechanism for selecting
employees for drug or alcohol testing that:

a. results in an equal probability that any employee from a group of
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employees subject to the selection mechanism will be selected,
and

b. does not give an employer discretion to waive the selection of
any employee selected under the mechanism;

12. “Reasonable suspicion” means a belief that an employee is using or
has used drugs or alcohol in violation of the employer's written policy
drawn from specific objective and articulable facts and reasonable
inferences drawn from those facts in light of experience, and may be
based upon, among other things:

a. observable phenomena, such as:

(1) the physical symptoms or manifestations of being under the
influence of a drug or alcohol while at work or on duty, or

(2) the direct observation of drug or alcohol use while at work or on
duty,

b. a report of drug or alcohol use while at work or on duty, provided
by reliable and credible sources and which has been
independently corroborated,

c. evidence that an individual has tampered with a drug or alcohol
test during his employment with the current employer, or

d. evidence that an employee is involved in the use, possession, sale,
solicitation or transfer of drugs while on duty or while on the
employer's premises or operating the employer's vehicle,
machinery or equipment;

13. “Review officer” means a person, qualified by the State Board of
Health, who is responsible for receiving results from a testing facility which
have been generated by an employer's drug or alcohol testing program,
and who has knowledge and training to interpret and evaluate an
individual's test results together with the individual's medical history and
any other relevant information;

14. “Sample” means tissue, fluid or product of the human body
chemically capable of revealing the presence of drugs or alcohol in the
human body; and

15. “Testing facility” means any person, including any laboratory, hospital,
clinic or facility, either off or on the premises of the employer, which
provides laboratory services to test for the presence of drugs or alcohol in
the human body.

[Amended by HB 2204, effective 5-8-12]

Section 553. Construction of act

A. The Standards for Workplace Drug and Alcohol Testing Act shall not be
construed as requiring or encouraging employers to conduct drug or
alcohol testing.
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B. Except as provided in subsection C of this section, employers who
choose to conduct drug or alcohol testing of job applicants or persons
employed in this state shall be governed by the provisions of this act and
the rules promulgated pursuant thereto.

C. Drug or alcohol testing required by and conducted pursuant to
federal law or regulation shall be exempt from the provisions of the
Standards for Workplace Drug and Alcohol Testing Act and the rules
promulgated pursuant thereto.

D. This act shall not be construed as preventing the negotiation of
collective bargaining agreements that provide greater protection to
employees or applicants than is provided by this act.

Section 554. Drug or alcohol testing by employers--Restrictions
Employers may conduct drug and alcohol testing in accordance with
the Standards for Workplace Drug and Alcohol Testing Act. Employers
who choose to conduct drug or alcohol testing may only request or
require an applicant or employee to undergo testing under any of the
following circumstances:
1. Applicant and transfer/reassignment testing: A public or private
employer may request or require an applicant to undergo drug or
alcohol testing and may use a refusal to undergo testing or a positive test
result as a basis for refusal to hire. A public or private employer may also
request or require an employee who transfers to a different position or
job, or who is reassigned to a different position or job, to undergo drug or
alcohol testing;
2. For-cause testing: A public or private employer may request or require
an employee to undergo drug or alcohol testing at any time it
reasonably believes that the employee may be under the influence of
drugs or alcohol, including, but not limited to, the following
circumstances:
a. drugs or alcohol on or about the employee's person or in the
employee's vicinity,
b. conduct on the employee’s part that suggests impairment or
influence of drugs or alcohol,
c. areport of drug or alcohol use while at work or on duty,
d. information that an employee has tampered with drug or alcohol
testing at any time,
€. negative performance patterns, or
f. excessive or unexplained absenteeism or tardiness;
3. Post-accident testing: A public or private employer may require an
employee to undergo drug or alcohol testing if the employee or another
person has sustained an injury while at work or property has been
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damaged while at work, including damage to equipment. For purposes
of workers' compensation, no employee who tests positive for the
presence of substances defined and consumed pursuant to Section
465.20 of Title 63 of the Oklahoma Statutes, alcohol, illegal drugs, or
illegally used chemicals, or refuses to take a drug or alcohol test required
by the employer, shall be eligible for such compensation;
4. Random testing: A public or private employer may request or require
an employee or all members of an employment classification or group to
undergo drug or alcohol testing at random and may limit its random
testing programs to particular employment classifications or groups,
except that a public employer may require random testing only of
employees who:
a. are police or peace officers,
b. have drug interdiction responsibilities,
c. are authorized to carry firearms,
d. are engaged in activities which directly affect the safety of others,
e. are working for a public hospital including any hospital owned or
operated by a municipality, county, or public trust, or
f. work in direct contact with inmates in the custody of the
Department of Corrections or work in direct contact with juvenile
delinquents or children in need of supervision in the custody of the
Department of Human Services;
5. Scheduled, fitness-for-duty, return from leave and other periodic
testing: A public or private employer may request or require an employee
to undergo drug or alcohol testing if the test is conducted as a routine
part of a routinely scheduled employee fithess-for-duty medical
examination, or is requested or required by the employer in connected
with an employee’s return to duty from leave of absence, or which is
scheduled routinely as part of the employer's written policy, except that a
public employer may require scheduled, periodic testing only of
employees who:
a. are police or peace officers,
b. have drug interdiction responsibilities,
c. are authorized to caurry firearms,
d. are engaged in activities which directly affect the safety of others,
e. are working for a public hospital including any hospital owned or
operated by a municipality, county, or public trust, or
f. work in direct contact with inmates in the custody of the
Department of Corrections or work in direct contact with juvenile
delinquents or children in need of supervision in the custody of the
Department of Human Services; and
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6. Post-rehabilitation testing: A public or private employer may request or
require an employee to undergo drug or alcohol testing for a period of
up to two (2) years commencing with the employee's return to work,
following a positive test or following participation in a drug or alcohol
dependency treatment program.

[Amended by HB 2204, effective 5-8-12]

Section 555. Written policy required--Notice of policy changes--
Distribution
A. Any employer that requests or requires an applicant or employee to
undergo drug or alcohol testing shall first adopt a written policy setting
forth the specifics of its drug or alcohol testing program, which may
include, but is not limited to, the following information:
1. A statement of the employer's policy respecting drug or alcohol use
by employees;
2. Which applicants and employees are subject to testing;
3. Circumstances under which testing may be requested or required;
4. Substances which may be tested. It shall be sufficient for an
employer to state in the written policy that the substances tested shall
be for drugs and alcohol,
5. Testing methods and collection procedures to be used;
6. Consequences of refusing to undergo testing;
7. Potential adverse personnel action which may be taken as a result
of a positive test result;
8. The ability of an applicant and employee to explain, in confidence,
the test results;
9. The ability of an applicant and employee to obtain copies of all
information and records related to that individual's testing;
10. Confidentiality requirements; and
11. The available appeal procedures.
B. An employer who implements a drug or alcohol testing policy or
changes its policy, shall provide at least ten (10) days' notice to its
employees and shall provide a copy of its policy to each applicant upon
his or her acceptance of employment by:
1. Hand-delivery of a paper copy of the policy or changes to the
policy;
2. Mailing a paper copy of the policy or changes to the policy through
the U.S. Postal Service or a parcel delivery service to the last address
given by the employee or applicant;
3. Electronically transmitting a copy of the policy through an e-mail or
by posting on the employer's website or intranet site; or
4. Posting a copy in a prominent employee access area.
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Section 556. Time of employer testing--Payment of costs

Any drug or alcohol testing by an employer shall be deemed work time
for purposes of compensation and benefits for current employees. An
employer shall pay all costs of testing for drugs or alcohol required by the
employer. Provided, however, if an employee or applicant requests a
confirmation test of a sample within twenty-four (24) hours of receiving
notice of a positive test in order to challenge the results of a positive test,
the employee or applicant shall pay all costs of the confirmation test,
unless the confirmation test reverses the findings of the challenged
positive test. In such case, the employer shall reimburse the individual for
the costs of the confirmation test.

Section 557. Licensure and regulation of testing facilities--Alternative
testing methods
A. The State Board of Health shall have the power and duty to
promulgate, prescribe, amend and repeal rules for the licensure and
regulation of testing facilities, which shall include, but not be limited to,
the following:
1. Qualifications of testing facilities which shall include the requirement
that facilities doing urine analysis tests be certified for forensic urine
drug testing pursuant to guidelines or regulations of the federal
Department of Health and Human Services or be accredited for
forensic urine drug testing by the College of American Pathologists or
other organizations recognized by the State Board of Health;
2. Qualifications of testing facility personnel; and
3. Procedures for the testing facility to provide the necessary
documentation of testing procedures and test results to the employer
requesting testing services as may be required by a court or
administrative proceeding.
B. Nothing in the Standards for Workplace Drug and Alcohol Testing Act
shall be construed as prohibiting an employer from adopting a policy
which allows for testing for drugs or alcohol by another method which is
reasonably calculated to detect the presence of drugs or alcohol,
including, but not limited to, breathalyzer testing, testing by use of a
single-use test device, known as an on-site or quick testing device, to
collect, handle, store and ship a sample collected for testing.
[Amended by HB 2204, effective 5-8-12]

Section 558. Licensing of testing facilities--Fees--Administrative fines

A. On and after July 1, 1994, no testing facility shall provide laboratory
services to an employer to test for the presence or absence of drugs or
alcohol unless it meets the qualifications established for testing facilities
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pursuant to Section 7 of this act and is licensed by the State Department
of Health to perform such tests. The State Board of Health shall
promulgate rules relating to the issuance of such license, including rules
governing license revocation, suspension and nonrenewal.

B. The fees for licensure of testing facilities by the State Department of
Health shall be set by the State Board of Health and shall not be more
than One Hundred Fifty Dollars ($150.00) annually.

C. Any testing facility providing laboratory services to an employer to test
for the evidence of drugs or alcohol which is not licensed by the State
Department of Health pursuant to this section shall be subject to an
administrative fine of not more than Five Hundred Dollars ($500.00) for
each offense. Each test performed by the unlicensed testing facility in
violation of this section shall constitute a separate offense.

Section 559. Sample collection and testing--Conditions
All sample collection and testing for drugs and alcohol pursuant to the
provisions of this act shall be conducted in accordance with the
following conditions:
1. Samples shall be collected and tested only by individuals deemed
gualified by the State Board of Health and may be collected on the
premises of the employer;
2. Only samples deemed appropriate by the State Board of Health for
drug and alcohol testing shall be collected;
3. The collection of samples shall be performed under reasonable and
sanitary conditions;
4. A sample shall be collected in sufficient quantity for splitting into two
separate specimens, pursuant to rules of the State Board of Health, to
provide for any subsequent independent analysis in the event of
challenge of the test results of the main specimen;
5. Samples shall be collected and tested with due regard to the privacy
of the individual being tested. In the instances of urinalysis, no employer
or representative, agent or designee of the employer shall directly
observe an applicant or employee in the process of producing a urine
sample; provided, however, collection shall be in a manner reasonably
calculated to prevent substitutions or interference with the collection or
testing of reliable samples;
6. Sample collection shall be documented, and the documentation
procedures shall include:
a. labeling of samples so as reasonably to preclude the probability of
erroneous identification of test results, and
b. an opportunity for the applicant or employee to provide
notification of any information which the applicant or employee
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considers relevant to the test, including identification of currently or
recently used prescription or nonprescription drugs, or other
relevant information;
7. Sample collection, storage, and transportation to the testing facility
shall be performed so as reasonably to preclude the probability of
sample contamination or adulteration;
8. Sample testing shall conform to scientifically accepted analytical
methods and procedures. Testing shall include confirmation of any
positive test result by gas chromatography, gas chromatography-mass
spectroscopy, or an equivalent scientifically accepted method of equal
or greater accuracy as approved by Board rule, at the cutoff levels as
determined by Board rule, before the result of any test may be used as a
basis for refusal to hire a job applicant or any action by an employer
pursuant to Section 12 of this act; and
9. A written record of the chain of custody of the sample shall be
maintained from the time of the collection of the sample until the sample
is no longer required.

Section 560. Drug and alcohol test records--Disclosure
A. Records of all drug and alcohol test results and related information
maintained by the employer shall be the property of the employer and,
upon the request of the applicant or employee tested, shall be made
available for inspection and copying to the applicant or employee.
Except as provided in subsection B of this section, an employer shall not
release such records to any person other than the applicant, employee
or the review officer.
B. Records of all drug and alcohol test results and related information
maintained by the employer may be released by the employer fro any of
the following purposes:
1. As admissible evidence by an employer or the individual tested in a
case or proceeding before a court of record or administrative agency
if either the employer or the individual tested are named parties in the
case or proceeding;
2. In order to comply with a valid judicial or administrative order; or
3. To an employer's employees, agents and representatives who
need access to such records in the administration of the Standards for
Workplace Drug and Alcohol Testing Act.
C. A testing facility, or any agent, representative or designee of the
facility, or any review officer, shall not disclose to any employer, based on
the analysis of a sample collected from an applicant or employee for the
purpose of testing for the presence of drugs or alcohol, any information
relating to the general health, pregnancy or other physical or mental
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condition of the applicant or employee. A testing facility shall release the
results of the drug or alcohol test, and any analysis and information
related thereto, to the individual tested upon request.

[Amended by HB 2204, effective 5-8-12]

Section 561. Repealed by Laws 2011, c. 180, § 10, eff. Nov. 1, 2011

Section 562. Disciplinary actions

A. An employer's policy shall state the disciplinary actions that may be
taken upon a refusal to undergo a drug or alcohol test or for a positive
test for the presence of drugs or alcohol.

B. An employer may take disciplinary action, up to and including
discharge, against an employee who refuses to undergo drug or alcohol
testing conducted in accordance with the provisions of Section 551 et
seq. of this title or who tests positive for the presence of drugs or alcohol.
C. Notwithstanding any provision of law for confidentiality of drug or
alcohol testing results, nothing in the Standards for Workplace Drug and
Alcohol Testing Act shall preclude an employer, contracting with another
employer, from sharing drug or alcohol testing results of any tested person
who works pursuant to such contractual agreement.

[Amended by HB 2204, effective 5-8-12]

Section 563. Willful violation of act--Civil actions--Remedies

A. Any person aggrieved by a willful violation of the Standards for
Workplace Drug and Alcohol Testing Act may institute a civil action in a
court of competent jurisdiction within one (1) year of the alleged wiillful
violation or be barred from obtaining the relief provided for in subsection
B of this section. A willful violation of the Standards for Workplace Drug
and Alcohol Testing Act requires proof by the preponderance of the
evidence that the employer had a specific intent to violate the act.

B. A prevalling party may be awarded lost wages to which the person
would have been entitled and an additional equal amount as liquidated
damages. Interim earnings or amounts earnable with reasonable
diligence by the aggrieved person shall operate to reduce the lost
wages otherwise allowable. Reasonable costs and attorney fees may be
awarded to the prevailing party, whether plaintiff or defendant.

Sections 564, 565. Repealed by Laws 2011, c. 180, § 10, eff. Nov. 1, 2011
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