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I. The History of the Age Discrimination in Employment Act.

A. Passed in 1967.

B. Age Limits – protected anyone 40 to

1. Originally

a. Private sector – 65

b. Public sector – 70

2. 1978

a. Private sector – 70

b. Public sector – no cap

3. 1986 – no cap

C. Enforcement

1. Patterned after federal wage and hour laws rather than Title VII. 29 U.S.C.
§ 626(b).

a. Complaints filed with Department of Labor – change in 1979 to EEOC.

b. Damages provide for liquidated damages rather than compensatory and
punitive damages which were added to Title VII.

c. Right to jury trial.

2. Amended in 1978 and 1991 to more closely pattern that ADEA with Title VII.

a. 1978 – adopts timely filing of EEOC charge as prerequisite for filing suit.

b. 1991 – adopts requirement for filing suit within 90 days of receipt of the
Notice of Right to Sue letter from the EEOC.

II. Determining when discrimination occurred.

A. Courts hold that the alleged discriminatory act occurs on the date the employee
receives notice of the adverse action rather than its effective date.

1. Hutson v. Wells Dairy, Inc., 578 F.3d 823, 107 FEP 50 (8th Cir. 2009) (start
of limitations period triggered when employee told she was being terminated,
rather than subsequent denial of severance pay).



2. Hamilton v. 1st Source Bank, 928 F.2d 86, 87-89, 54 FEP 1019 (4th Cir. 1990)
(“discovery rule” does not apply in ADEA actions; under Ricks, limitations
period runs from date employee receives notice of adverse action, not when
employee learns of discriminatory nature of decision.

3. With respect to claims of discrimination in compensation, the Lilly Ledbetter
Fair Pay Act of 2009, Pub. L. No. 111-2, amended the ADEA, as well as Title
VII and the ADA, to provide that “an unlawful employment practice occurs . .
. each time wages, benefits, or other compensation are paid.”

III. Individual Actions Under the ADEA.

A. Workers within the protected age group cannot sue based upon a theory that they
were treated adversely relative to individuals older than themselves. General
Dynamics Land Systems, Inc. v. Cline, 540 U.S. 581, 595, 93 FEP 257 (2004).

B. The plaintiff must exhaust the required administrative remedies before filing suit.

1. Must wait at least 60 days after filing the charge.

a. Hankins v. Lyght, 441 F.3d 96, 97 FEP 868 (2d Cir. 2006) (plaintiff’s
ADEA claim was properly before court because he complied with 60-day
waiting period).

b. McPherson v. New York City Dep’t of Educ.,457 F.3d 211, 215, 98 FEP
769 (2d Cir. 2006) (although plaintiff’s Title VII claims were untimely,
timeliness of ADEA claim was not affected by withdrawal of charge that
had been filed for more than 60 days).

IV. Representative Actions Under The ADEA.

A. Multiplaintiff actions under the ADEA have a structure that differs significantly
from class actions under Title VII.

1. The most fundamental difference is that ADEA representative actions are not
subject to the procedures specified by Rule 23 of the Federal Rules of Civil
Procedure.

a. Thiessen v. General Elec. Capital Corp., F.3d 1095, 1102 (10the Cir.
2001).

b. Hipp v. Liberty Nat’l Life Ins. Co., 252 F.3d 1208, 1216, 104 FEP 356
(11th Cir. 2001).

2. The enforcement provisions of the ADEA generally follow the procedures of
§ 16(b) of the FLSA.



a. Under § 16(b), no statutorily mandated class certification procedure exists
to determine numerosity, commonality, typicality, and representativeness;
the only statutory criterion is that the putative plaintiffs be “similarly
situated.

b. A party in an ADEA representative action potential plaintiffs must
affirmatively opt into the suite by filing with the court a written consent to
join.

V. Proof Issues Unique To Age Cases.

A. Disparate Treatment.

1. The plaintiff’s prima facie case.

a. Unlike Title VII, the standard of proof in ADEA intentional discrimination
cases is “but-for.” Gross v. F.B.L. Financial Services Inc., 557 U.S. 167,
106 FEP 833 (2009).

b. Courts still use McDonnell Douglas v. Green framework.

B. Disparate impact theory applies to ADEA cases. Smith v. City of Jackson, 544
U.S. 228, 241, 95 FEP 641 (2005).

C. Other Affirmative Defenses.

1. Statutory Defenses.

2. Reasonable Factor Other Than Age (RFOA).

3. Bona Fide Occupational Qualification (BFOQ).

4. Bona Fide Employee Benefit Plan.

a. Early Retirement Incentives.

b. Pensions.

c. Severance Benefits.

5. Bona Fide Seniority System.

6. Settlement and Release – OWBPA.

1. Waiting period – 21 or 45 days.

2. Advice of counsel.

3. Revocation.
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EMPLOYMENT DISCRIMINATION LAW UPDATE

Paul Grossman

This is a supplement to Lindemann, Grossman & Weirich, Employment
Discrimination Law (5th ed. 2013). It is organized by book chapters. The 5th edition
includes court of appeals decisions through June 30, 2011 and Supreme Court cases
through June 30, 2012. With a few exceptions, this update begins with cases decided
after January 1, 2011. It focuses almost exclusively on court of appeals and Supreme
Court decisions.

Aye (Ch. 121

Summary Judgment, Directed Verdict, JNOV,
and Reversals of Jury Verdicts

Teruggi v. CIT Grp./Capital Fin., Inc., 709 F.3d 654, 117 FEP 773, (7th
Cir. 2013) —Summary judgment in age case — no reasonable fact finder
could fmd for plaintiff— "The bits of evidence [plaintiff) offers, which aze
essentially isolated events or comments with no apparent connection to the
termination decision, do not support a reasonable inference of
discrimination or retaliatory discharge, either individually or collectively,"
709 F.3d at 656-57 —comments by decisionmaker about his retirement
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plans, being "old," and being on drugs, were insufficient since they pre-
dated his termination by at least 18 months and were not in reference to
adverse employment action.

Sims v. MVM, Inc., 704 F.3d 1327, 117 FEP 1 (11th Cir. 2013) —
Proximate causation standard for cat's paw liability set forth in Staub v.
Proctor Hosp. is not applicable to the AREA —under Title VII and
USERRA plaintiffs need only show discrimination was a "motivating
factor" or a proximate cause — ADEA plaintiffs must show "but-for"
causation which requires more than mere proximate causation —summary
judgment affumed in age discrimination case —McDonnell Douglas
framework continues to be applicable after Gross — "`It is important to
note ...the ultimate burden of persuasion] remains at all times with the
[employee],"' 117 FEP at 4 (citation omitted) -regardless of the analytical
framework, a plaintiff will always survive summary judgment if he
presents circumstantial evidence that creates a triable issue concerning the
employer's discriminatory intent —there is virtually no evidence that the
decisionmalcer who was 61-years old had age bias —every supervisor other
than the plaintiff thought that plaintiff was one of the two weakest
performers and should be laid off —plaintiff also argued that the
decisionmaker acted as a mere cat's paw for the immediate supervisor —
even assuming that the immediate supervisor had animus there is no
evidence from which this animus could be concluded to be a "but-for"
cause of the termination — "[I]n light of the unanimous opinion of all
persons consulted (except for [plaintiffJ), we conclude that a reasonable
juror could not find that Davis's animus was a ̀but-for' cause of
[plaintiffls] termination," 117 FEP at 7.

Blizzard v. Marion Tech. Coll., 698 Fad 275, 116 FEP 392 (6th Cir. 2012)
— Summary judgment affirmed —although alleged comparable made the
same type of mistake, the consequences of the plaintii~ s mistakes were
much more serious —replacement was 6'/Z yeazs younger which falls
between age difference of six years or less which is not significant and age
difference of 10 or more years which is generally considered significant —
employer honestly believed that she was not capable of using new
software and had made serious mistakes.
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Fleishman v. Cont'1 Cas. Co., 698 Fad 598, 116 FEP 400 (7th Cir. 2012)
— Summary judgment affirmed —Offer of severance pay and retirement to
poorly performing employee does not create an inference of age
discrimination —ambiguous ageist comments not made by decisionmaker
— 54-year old staff attorney relied in part on the departure often older
lawyers from the office — "One would expect older employees to naturally
leave their employers. Without more, this occurrence is not evidence of
discrimination," 698 Fad at 606.

Lefevers v. GAF Fiberglass Corp., 667 F.3d 721, 114 FEP 385 (6th Cir.
2012) —Summary judgment in RIF upheld —record reflected
dissatisfaction with performance and economic necessity for RIF —general
statements about age and impending retirement made by certain managers
immaterial since no evidence that decisionmaker made the statements or
considered them —only arguably probative statement was ageist comment
by HR representative but that was two years before RIF.

Provenzano v. LCI Holdings, Inc., 663 F.3d 806, 114 FEP 90 (6th Cir.
2011) — 33-year-old promoted over 50-year-old — 50-year-old had more
experience and education —district court erred in finding no prima facie
case —however, district court did not en in finding no evidence of
pretext —plaintiff had received several warnings —promoted employee had
a much stronger performance record —evidence that store was undertaking
a new marketing campaign geazed toward attracting a younger customer
base is not probative of age discrimination — no evidence that store felt
that employees' ages needed to match the proposed customer base —
summary judgment affirmed.

Rahlf v. Mo-Tech Corp., 642 F.3d 633, 112 FEP 787 (Sth Cu. 2011) —
Summary judgment affirmed in RIF case —does not matter that new
employees were hired because they were hired to fill positions requiring
less skill than the positions from which the layoffs came —claim of
subjective evaluations of skills insufficient to create fact issue —employer
used both objective and subjective criteria —failure to give weight to
seniority as required by employee handbook not indicative of pretext —
employer's destruction of rankings used to determine which employees to
lay off does not show prete~ where the objective data used was easily
reproducible and managers testified about their subjective judgments —
nothing indicates evidence was destroyed to conceal truth —failure to
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consider past performance reviews does not create an issue of pretext —the
company "was not required to base its RIF decision on positive
performance reviews" (642 F.3d at 639).

Simmons v. Sykes Enters., Inc., 647 F.3d 943, 112 FEP 596 (10th Cir.
2011) —Summary judgment affirmed — 10-year employee, 62 years old,
terminated for revealing confidential medical information about an
employee — no direct evidence of age bias —courts do not act as super
personnel departments to second-guess employer's business decisions —
decisionmakers in good faith believed employee contradicted herself and
did disclose the information —but the contention that subordinates of the
decisionmakers harbored discriminatory animus and thus there is cat's
paw liability —cat's paw decision in Staub does apply to Age Act but with
a difference — ADEA does not provide that plaintiff may prevail by simply
showing that age was "a motivating factor," the operative phrase in
Staub —under Gross plaintiff must prove age was but for —despite this
distinction the underlying principles of agency upon which subordinate
bias theories are based apply equally to all types of employment
discrimination — "In age discrimination cases ...the relationship between
a subordinate's animus and the ultimate employment decision must be
more closely linked." (647 F.3d at 949) —plaintiff must show that the
subordinate's animus was a "but for" cause of the adverse employment
action, "it was the factor that made a difference," (id. at 950) —examples
are indicative of but for causation — if the biased supervisor falsely
reported violations which led to the termination, or wrote a series of
unfavorable reviews that served as the basis for the disciplinary action, it
would be a but for cause — "But where a violation of company policy was
reported through channels independent from the biased supervisor, or the
undisputed evidence in the record supports the employer's assertion that it
fired the employee for its own unbiased reasons that were sufficient in
themselves to justify termination, the plaintiff s age may very well have
been in play —and could even bear some direct relationship to the
termination if, for instance, the biased supervisor participated in the
investigation or recommended termination —but age was not a
determinative cause of the employer's final decision." (id.) — in this case
neither of the biased subordinates caused the investigation to begin, which
was instigated by an aggrieved unbiased employee —the allegedly biased
supervisors did direct a full investigation, did interview witnesses,
including the plaintiff, and did recommend termination —but the
undisputed facts show the company would have fired the plaintiff in any

28



RAUL.
1-1 A S T ~ t'~1

event because from its perspective she violated company policy and could
not be trusted with confidential information.

Haigh v. Gelita USA, Inc., 632 Fad 464, 111 FEP 614 (8th Cir. 2011) —
Summary judgment affirmed —engineer hired at age 60 and discharged at
age 66 —new supervisor gave him subpar ratings and sent memo
describing deficiencies and stating improvement required —employee
responded that it was impossible to meet the supervisor's expectations and
that he could not continue working for the supervisor — he was then
terminated — no inference of age discrimination —moreover, fact that he
was hued at an age well over 40 creates a presumption against
discrimination that he failed to rebut.

Schoonmaker v. Spartan Graphics Leasing LLC, 595 Fad 261, 108 FEP
695 (6th Cir. 2010) —Summary judgment affirmed in RIF case despite fact
that employer RIF'd the two oldest employees (58 and 65) in the
department — decisionmaker acknowledged he did not consider company's
policies which stated that if qualifications were relatively equal, seniority
would govern — decisionmaker chose 65-year-old employee (who is not a
plaintif fl in part because she was retiring at the end of the year anyway —
decisionmaker retained 29-year-old employee over plaintiff because
coworkers agreed that younger employee would be the better team
player —plaintiff was not replaced —plaintiff has shown nothing more than
an age differential between a retained employee and herself —that is
insufficient —she would have to show that she possessed superior qualities
in order to establish a prima facie case in the context of a work force
reduction —the fact that the two oldest employees in the department were
let go is insufficient because of the small statistical base —failure to follow
its own criteria is not additional evidence of discrimination.

General Issues

Karlo v. Pittsburgh Glassworks, LLC, _ F.R.D. , 2012 WL 2975400
(W.D. Pa. May 9, 2012) —Court certifies class of age 50 and over workers
— T'hird Circuit has not yet addressed whether age discrimination permits
collective actions by "subgroups" —courts are divided — "[A]ge
discrimination does not stop at 40." (2012 WL 2975400, at *6).
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Gross v. F.B.L. Fin. Servs., Inc., 557 U.S. 167, 106 FEP 833 (2009) —
Standard of proof in AREA disparate treatment cases is "but-for" —the
burden of persuasion never shifts even when a plaintiff has produced some
evidence that age was one motivating factor —Title VII and the AREA are
materially different —Title VIP sburden-shifting framework is not
applicable to the AREA —when Congress added the "mixed motive"
amendments to Title VII, it did not do so to the AREA —ordinary meaning
of AREA requirement that the employer took adverse action "because of
age is that age was the "reason" the employer decided to act —the plaintiff
retains the burden of persuasion at all times under the "but-for" test —
contention that Price Waterhouse applies to AREA rejected — mixed-
motive jury instruction never proper in an AREA case -not at all clear
Court today would apply PriceWaterhouse to Title VII —its burden-
shifting framework is difficult to apply — 5-4 decision —dissent contended
that Supreme Court should not answer a question not presented by the
petition for certiorari —whether amixed-motive case is ever appropriate
under the AREA —dissent contended that "because of is totally
consistent with "motivating factor" —Court should have simply held that
direct evidence was not necessary to obtain amixed-motive instruction —
dissent contended that in employment decisions, there will frequently be
multiple motives, and the statute prescribes using age as one of the
motives —burden should switch to employer to prove same result if
plaintiff establishes that one of the motivations was age.

Sprint/United Mgmt. Co. v. Mendelsohn, 552 U.S. 379, 102 FEP 1057
(2008) —Tenth Circuit decision holding that "me-too" testimony in RIF
case is per se admissible reversed —plaintiff in individual RIF case wanted
to call five other older RIF'd employees who did not report to the same
supervisor/decisionmaker —trial court rejected the testimony — "Rules 401
and 403 do not make such evidence per se admissible or per se
inadmissible ...." (552 U.S. at 388) —relevance under Rule 401 "depends
on many factors, including how closely related the evidence is to the
plaintiffls circumstances and theory of the case" (id.) - Rule 403 "also
requires afact-intensive, context-specific inquiry" (id.) —case remanded to
trial court to clarify basis for its ruling.
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Walczak v. Chi. Bd. of Educ., _ F.3d , 121 FEP 506, 2014 WL 92234
(7th Cir. Jan. 10, 2014) —Public school teacher sued for wrongful
discharge, and lost in state court —her subsequent federal court AREA suit
was dismissed —claim preclusion —both suits involved the same parties
and the causes of action in both cases arose from a single group of
operative facts regardless of different theories.

Northwest Airlines, Inc. v. Phillips, 675 F.3d 1126, 114 FEP 1215
(8th Cir. 2012) —Money purchase retirement plan upheld against claim of
age discrimination —age is simply one of many factors used to calculate
pilots' benefits — it does not reduce older pilots' benefits in violation of
federal law —many factors could reduce an older pilot's projected final
average earnings, including seniority and number of pay increases — it is
natural that a younger pilot who remains with the airline until retirement
would receive more promotions and pay increases than an older pilot hired
at the same time.

Shelley v. Geren, 666 Fad 599, 114 FEP 303 (9th Cir. 2012) —Summary
judgment reversed 2-1 —district court relied on Gross v. FBL Financial
Services and found insufficient facts that age was the "but for" cause of
non-selection for promotion —district court declined to analyze the motion
in accordance with McDonnell Douglas v. Green —prior to Gross Ninth
Circuit applied McDonnell Douglas to motions for summary judgment on
AREA claims —district court's belief that Gross changes this framework
rejected —Gross involved a case that had already progressed to trial —
other circuits since Gross have continued to utilize McDonnell Douglas
and we join them —McDonnell Douglas shifts only the burden of
production — at summary judgment plaintiff must demonstrate that there is
a material genuine issue of fact as to whether the employer's purported
reason is a pretext — at trial must meet the "but for" test —triable issue of
pretext raised because members of panel deciding on promotion inquired
about projected retirement dates —factual dispute as to whether plaintiff
was better qualified than successful candidate —conflicting explanations
given for reasons ofnon-selection —reversed and remanded for trial —
Fletcher and District Judge Wilken in majority.

Mitchell-White v. Northwest Airlines, Inc., 446 Fed. Appx. 316, 113 FEP
1026 (2d Cir. 2011) —Pension plan reduces retiree's pension benefits to
offset workers' compensation benefits she received upon reaching age
65 — no AREA violation.
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Dediol v. Best Chevrolet, Inc., 655 F.3d 435, 113 FEP 353 (5th Cir.
2011) — ADEA covers harassment and hostile environment claims —
conduct has to create "an objectively intimidating, hostile, or offensive
work environment," (id. at 441) —district court summary judgment
reversed —plaintiff claimed manager called him names such as "old
mother ," "old man," and "Pops" half a dozen times daily and
steered deals toward younger salespersons —reasonable jury could find
that harassment was severe or pervasive and that a reasonable person
would resign.

Neely v. Good Samaritan Hosp., 345 Fed. Appx. 39, 106 FEP 1741
(6th Cir. 2009) (unpublished) —Over-40 employee claimed race
discrimination but never claimed age discrimination —district court
dismissed all claims except race discrimination and referred matter to
mediation —parties reached a settlement which they confirmed on the
record —parties never discussed age or right to revoke in mediation —
defendant prepared settlement agreement which waived rights under the
AREA and contained a clause allowing employee 21 days to consider and
seven days to revoke —employee signed agreement but revoked within
seven days —district court rejected revocation on ground that there was a
verbal settlement —court of appeals reversed, holding that it did not matter
that there was no age issue —the written agreement expressly allowed
revocation —employer clearly wanted to protect itself against any
theoretical age claim since plaintiff was over 40 —does not matter that
right to revoke was not bargained for —once there was an AREA release
right to revoke was required by law.
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