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PREFACE

During the fifth year of his administration, Attorney General Scott Pruitt
issued thirteen Attorney General Opinions, which are included in this
2015 volume. These Opinions provide legal clarity on issues ranging from
protections afforded student speech to the deliberative process privilege.

Attorney General Opinions provide Oklahoma policy leaders and state
government officials with thorough analysis and legal guidance on any
state law that gives rise to varying interpretations on enforcement or
implementation. In 1990, the Oklahoma Supreme Court affirmed that
an Attorney General Opinion is binding on state officials until a court of
competent jurisdiction holds otherwise. See Branch Trucking v. Okla. Tax
Comm 'n, 801 P.2d 686,690 (Okla. 1990). However, an Opinion declaring
an act of the Legislature unconstitutional should be considered advisory
only and is not binding until upheld by an action in district court. See
York v. Turpen, 681 P.2d 763,767 (Okla. 1984).

Opinions published in this volume represent the product of a time-honored
and well-established procedure used by Attorneys General. When an
opinion request is received, an Assistant Attorney General is assigned to
thoroughly research all issues involved and to draft a proposed opinion.
The draft is presented in opinion conference by the Assistant Attorney
General where it is the subject of rigorous debate amongst the conferees,
including the Attorney General, First Assistant Attorney General, the So-
licitor General, and others, before it is approved and signed by Attorney
General Pruitt.

As has been stated by previous Attorneys General, opinion conference is
amongst the most intellectually stimulating exercises in the practice of law.
The discussions range from legal history to language syntax to punctua-
tion. While enunciating the views of the Attorneys General, an opinion
reflects the intellectual effort of the many participants in the process.
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STATEMENT OF POLICY OF THE ATTORNEY GENERAL
REGARDING IsSUING FORMAL OPINIONS

The Attorney General of the State of Oklahoma makes the following
statement of policy regarding his statutory duty and authority to
issue formal opinions:

1.

The Attorney General is authorized to give his opinion in writing
upon all questions of law submitted to him by the Legislature or either
branch thereof, or by any state officer, board, commission, or depart-
ment, or by district attorneys, and then only upon matters of official
interest. See 74 0.S.2011, § 18b(A)(5). The state officer requesting
a formal opinion should thus state the nature and extent of his or her
official interest when making a request.

The Attorney General is not authorized to issue formal opinions in
response to a request by private citizens, public corporations, cities
and towns, or other local political subdivisions of state government
without explicit statutory authorization. Questions from cities, towns,
and school districts are to be referred to their respective attorneys.

The Attorney General is authorized to consult with and advise Dis-
trict Attorneys in matters relating to the duties of their offices. See
74 O0.S.2011, § 18b(A)(4). A District Attorney submitting an opinion
request should provide a written opinion supported by citation of au-
thority upon the matter submitted. Requests from Assistant District
Attorneys should be endorsed by the District Attorney.

All opinion requests should be written and should contain a complete
statement of the issues together with a clear, concise question of law
based upon the information in the request.

Opinion requests made by the State’s executive officers and by all
boards, commissions, departments, and agencies of state government
should be signed or endorsed by such executive officer as submitted
by vote of the governing board or commission, or by the administra-
tor or secretary thereof. All requests from state agencies, which have
legal counsel, should be accompanied by a legal opinion supported
by citations of authority pertaining to the matters submitted.
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10.

As chief'law officer of the State, the Attorney General represents and
seeks to further the broad interests of the State. Thus, the Attorney
General issues formal opinions concerning questions of statewide
interest or application.

The Attorney General will not furnish formal opinions on questions
relating to legislation pending before either house of the Legislature.

The Attorney General will not furnish opinions on questions scheduled
for a determination by any court of competent jurisdiction.

An opinion request will not be withdrawn without the consent of the
Attorney General.

Exceptions to the foregoing policy may be made by the Attorney
General when the public interest warrants.

E. SCOTT PRUITT
ATTORNEY GENERAL
STATE OF OKLAHOMA
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OPINION 2015-1

R. Darrell Weaver, Director April 23,2015
Oklahoma Bureau of Narcotics and Dangerous Drugs Control

This office has received your request for an official Attorney General Opinion
in which you ask, in effect, the following question:

May the Oklahoma Bureau of Narcotics and Dangerous Drugs
Control (“OBNDD”) reimburse an existing agent for lodging, meals,
and incidental expenses following the agent’s transfer to a new duty
station until that agent finds a new home?!

You state that OBNDD serves law enforcement functions throughout Oklahoma
and that, in order to perform these functions, it stations agents in locations
across the State.> At times, as you explain, OBNDD determines that enforce-
ment goals would be best served by permanently transferring an agent from one

' Your initial request limited payments of lodging and per diem to only thirty (30) days fol-

lowing transfer, but the statutes do not impose such a limitation. Letter from R. Darrell Weaver,
Director, Oklahoma Bureau of Narcotics and Dangerous Drugs Control, to E. Scott Pruitt,
Oklahoma Attorney General (Nov. 6,2014) (on file with author); see 74 O.S.Supp.2014, § 500.3
(“Claims . . . shall not cover periods in excess of thirty-one (31) days. However, claims may be
filed for subsequent periods of not to exceed thirty-one (31) days.”).

2 See Letter from R. Darrell Weaver, Director, Oklahoma Bureau of Narcotics and Dangerous

Drugs Control, to E. Scott Pruitt, Oklahoma Attorney General (Nov. 6,2014) (on file with author).
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area to another.® You further state that, in order to ensure that these transfers
proceed smoothly, OBNDD would pay for lodging and provide a per diem for
meals and incidental expenses when it transfers one of its agents.* We conclude
that OBNDD does have the authority to make such payments under the State
Travel Reimbursement Act, 74 0.S.2011 & Supp.2014, §§ 500.1-500.37, for
the reasons set forth below.

I.

THE STATE TRAVEL REIMBURSEMENT ACT,
74 0.S.2011 & Supr.2014, §§ 500.1-500.37,
AUTHORIZES THE PAYMENT OF LODGING
EXPENSES AS WELL AS A PER DIEM FOR
MEALS AND INCIDENTAL EXPENSES COVER-
ING A REASONABLE PERIOD OF TIME WHEN
EMPLOYEES HAVE BEEN TRANSFERRED TO A
NEW WORK LOCATION BUT HAVE NOT FOUND
A NEW HOME.

The State Travel Reimbursement Act (“Act”), 74 0.S.2011 & Supp.2014,
§§ 500.1-500.37, provides the legal framework governing travel reimbursement
for most state employees. The statute allows for “[o]fficials and employees of
the state, traveling on authorized state business, [to] be reimbursed for expenses
incurred in such travel.” 74 O.S.Supp.2014, § 500.2(A). Given that authorization,
the relevant criterion for determining whether an employee may be reimbursed
is whether that employee is “traveling on authorized state business.” Id. Section
500.7 of the Act helpfully provides a definition of “travel status” for determining
whether meals and lodging may be reimbursed:

[T]ravel status for meals and lodging purposes shall be defined
as absence from the officer’s or employee’s home area and/or
official station area while performing assigned official duties.
Provided however, employees whose duties are normally mo-
bile and statewide or multicounty in nature shall not be deemed
to have an official station.

74 0.5.2011, § 500.7(A).

The definition has two elements: “absence from the officer’s or employee’s home
area and/or official station area” and “performing assigned official duties.” Id.
An employee who has been assigned to a new location and must begin work
there would clearly be “performing assigned official duties.” Id. As such, your
request primarily revolves around the first element: whether the assignment

5.
4 Id.
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satisfies “absence from the officer’s or employee’s home area and/or official
station area.” Id.

We make several observations about the first element that have particular
salience. First, as a general matter, we interpret statutes “in accordance with
their plain, ordinary meaning according to the import of the language used.”
Hubbard v. Kaiser-Francis Oil Co., 2011 OK 50,9 8, 256 P.3d 69, 72. The
plain, ordinary meaning of a phrase like “home area” would ordinarily refer to
a person’s house, dwelling, or abode. The Oklahoma statutes do not appear to
provide a more particular legal meaning for “home area.”

Additionally, Section 500.7 contrasts “home area” and “official station area,”
indicating that these terms refer to two different locations. Use of the conjunc-
tion “and/or” with these terms makes this contrast clearer, strongly indicating
the existence of two separate locations. That is, language of the statute implies
that travel status can be triggered by absence from either location (“or”) or both
locations (“and”). Therefore, because “official station area” would refer to the
work location to which an employee has been assigned, “home area” must refer
to a location other than the assigned work location.

In light of these observations, the statute’s usage of “home area” refers to the
area where an employee has a house, dwelling, or abode. Absence from that area
may satisfy the first element of travel status under the State Travel Reimburse-
ment Act.’ Travel status can thus occur when an employee must begin work at
a new location without having yet found a new home in connection with the
transfer to that new work location. Such an employee has moved locations to
“perform[] assigned official duties” and would have “absence,” in this situation,
from the employee’s “home area.” 74 0.S.2011, § 500.7. This result may seem
anomalous as an instance of travel because the employee has no expectation of
returning to the original work location. However, the Act’s definition of “travel
status” does not suggest that, at the end of travel, the employee must return to
the same home or official station area.

We note that travel status would not continue indefinitely just because an em-
ployee has declined to sign a lease or purchase a house. An employee only has
a reasonable period of time to find a new home before his or her current living
situation should be considered his or her new “home area” under the statute.
Although travel may cover periods in excess of thirty-one (31) days through the
use of multiple claims or vouchers, the maximum period covered by a claim or
voucher shows that the Legislature clearly intends for travel to be of a limited

5 Although absence from the home area may satisfy the first element of travel status, other

requirements must be met before travel reimbursement may be paid. Thus, an employee with a
long commute from his or her home area to his or her official station area would not be eligible
for reimbursement of lodging, meals, and incidental expenses because he or she would not
be performing “assigned official duties,” 74 O.S.2011, § 500.7, nor would such a commute be
considered “authorized state business,” 74 O.S.Supp.2014, § 500.2(A).
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duration. 74 O.S.Supp.2014, § 500.3. Hence, an agency only has the authority
to pay lodging and per diem for meals and incidentals for a reasonable period
to give the employee an opportunity to find a new home.

1I.

THE STATUTE COVERING EMPLOYEES’ MOV-
ING EXPENSES RELATED TO HOUSEHOLD
GooDSs, 74 0.S.2011 & Suprpr.2014, §§ 500.51—
500.55, DOES NOT RESTRICT PAYMENTS FOR
LODGING AND MEALS DURING PERIODS
WHERE AN EMPLOYEE BEGINS WORK IN A
NEW LOCATION AND HAS NOT FOUND A NEW
HOME.

Because your request involves the payment of certain expenses when an em-
ployee has been transferred to a new location and must find a new home, it
potentially implicates the employee moving expenses statute. If Oklahoma’s
relatively restrictive moving expenses statute sets out the exclusive benefits the
State offers in these scenarios, OBNDD would not be able to pay lodging and
per diem for transferred agents notwithstanding the apparent availability of these
payments under the State Travel Reimbursement Act. Hence, an examination
of the breadth of the moving expenses statute is in order.

The moving expenses statute provides the following:

Any employee who is permanently transferred at the request of
any state agency . . . shall be entitled to payment by the State
of Oklahoma to the carrier for the following services provided
by the carrier:

1. (a) The actual line-haul cost of moving ten thousand
(10,000) pounds of the employee’s household goods,
...or

(b) Movement of one manufactured home and its contents

2. Special servicing of appliances . . . ; and

3. The insuring of the employee’s household goods and/or
manufactured home . . . .

Any additional moving expenses incurred as a result of said
transfer shall be assumed by the employee.

74 0.S.2011, § 500.53. Violations of the moving expenses statute can constitute
amisdemeanor with a fine of up to a thousand dollars ($1,000.00), imprisonment
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for up to ninety (90) days, and mandatory termination from state employment.
1d. § 500.55(B).

These requirements do not, however, restrict the ability of an agency to make
payments for lodging or meals and incidental expenses. Such payments do not
fall under the rubric of “moving expenses,” many of which (beyond the covered
ones) must be “assumed by the employee.” While the statute does not clearly
define “moving expenses,” the statute expressly states that only the cost of liter-
ally moving an employee’s goods may be covered, id. § 500.51, and that such
cost can only be covered in part, id. § 500.53. But nothing in the statute suggests
it is intended to limit the payment of travel expenses when an employee must
start working in a new location and has not yet had the opportunity to actually
locate and move into a new home. In short, the moving expenses statute does
not apply to temporary lodging and per diem for transferred employees.

Prior opinions of this office do not dictate otherwise. In 1977, Senator Gideon
Tinsley asked two questions related to moving expenses for employees of the
Department of Wildlife Conservation. A.G. Opin. 77-310, at 345. One of those
questions involved whether that agency could pay a one-time moving allowance
of $2,500 to employees. /d. The moving expenses statute did preclude the pay-
ment of that allowance because the allowance was to cover moving expenses
and did not follow the requirements of the moving expenses statute, which were
clearly exclusive. Id. at 350-51 (citing 74 O.S.Supp.1977, § 500.53). However,
the payments discussed in your request could be paid for employees who have
not yet found a new home but who must begin working in a new location, and
these payments are not covered by the moving expenses statute. Further, the
amounts paid would clearly track expenses related to lodging and meals as
specified in the State Travel Reimbursement Act, 74 O.S.2011 & Supp.2014,
§§ 500.1-500.37. Thus, the reasoning of the prior opinion of this office does not
apply. The moving expenses statute does not restrict the payments implicated
by your request.

II1.
CONCLUSION

We conclude that the Oklahoma statutes, as currently written, allow the payment
of lodging and per diem expenses for employees in transition to a new work
location who have not yet found a new home. This opinion does not necessar-
ily condone or approve the wisdom of any particular decision by an agency to
pay such expenses for an employee. Until the Legislature provides additional
instructions, it is the task of each agency to ensure that it expends state funds
prudently.
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It is, therefore, the official Opinion of the Attorney General that:

1. The State Travel Reimbursement Act, 74 O.S.2011 & Supp.2014,
§§500.1-500.37, does authorize the payment or reimbursement
of lodging, meal, and incidental expenses covering a reasonable
period of time when employees have been permanently trans-
ferred to a new work location but have not found a new home.

2. The statute covering employees’ moving expenses related to
household goods, 74 O.S.2011 & Supp.2014, §§ 500.51-500.55,
does not restrict payment or reimbursement of lodging, meal,
and incidental expenses during periods when employees have
been permanently transferred to a new work location and have
not found a new home.

E. SCOTT PRUITT
ATTORNEY GENERAL OF OKLAHOMA

JARED HAINES
ASSISTANT SOLICITOR GENERAL



OPINION 2015-2

The Honorable Mike Ritze May 4, 2015
State Representative, District 80

This office has received your request for an official Attorney General Opinion
in which you ask, in effect, the following questions:

1. Does the State Treasurer have legal authority to keep informa-
tion regarding unclaimed property confidential under the Uni-
form Unclaimed Property Act or the Oklahoma Open Records
Act in response to a disclosure request?

2. What information obtained in the course of the State Trea-
surer’s administration of the Uniform Unclaimed Property Act
may or must be kept confidential by law?

3. Does the State Treasurer have legal authority under the Uni-
form Unclaimed Property Act to adopt administrative rules
that define or limit the scope of confidentiality accorded to
information regarding unclaimed property?

4. May the State Treasurer share otherwise confidential infor-
mation with other entities, including States, in the course of
administering the Uniform Unclaimed Property Act?

5. Does the payment of monies from the Unclaimed Property Fund
affect any confidentiality accorded to information related to
those payments?

Because your request involves the Uniform Unclaimed Property Act (“UPA”),
60 O.S.2011 & Supp.2014, §§ 651-688, we briefly review the general purpose
of the Act to provide some context. The UPA provides a comprehensive system
for handling unclaimed property presumed to be abandoned. Under the statu-
tory framework, individuals or entities holding unclaimed property must file
reports on and transfer such property to the State after a defined length of time
during which the true owner has not claimed the property or had contact with
the holder. /d. §§ 661(A), 664(A). The periods of time run for several years
depending on the exact type of property. E£.g., 60 O.S.2011, § 652(A) (setting
a period of five years for most types of bank accounts); id. § 657.4(A) (setting
a period of three years for intangible property such as securities).

Once transferred to the State, the Treasurer — statutorily tasked with administra-
tion of the UPA, e.g., id. §§ 669, 672, 688(A)—must take steps to safeguard
the property (or its value after sale) and make it available for the true owner, id.
§§ 667(A),668(A),674(A). The UPA thus protects property owners by providing
an orderly system for them to recover their property. Further, the Act ensures
that the State and the general public receive the benefits of such property rather
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than allowing the holder of such property to reap windfalls from their custom-
ers. See 1 AM.JUR.2d Abandoned, Lost, & Unclaimed Property § 44 (2015)
(citing Douglas Aircraft Co. v. Cranston, 374 P.2d 819, 821 (Cal. 1962)). Your
questions involve the State Treasurer’s obligations of confidentiality regarding
information obtained as part of the administration of this system. We consider
each question in turn below.

I.

THE STATE TREASURER DOES HAVE LEGAL
AUTHORITY UNDER THE UNIFORM UN-
CLAIMED PROPERTY ACT AND UNDER THE
OKLAHOMA OPEN RECORDS ACT TO KEEP
CERTAIN INFORMATION CONFIDENTIAL,
INCLUDING HOLDER REPORTS, CLAIMANT
INFORMATION, INVESTIGATORY REPORTS,
AND ANY OTHER INFORMATION REQUIRED
OR ALLOWED TO BE KEPT CONFIDENTIAL
BY LAW.

You first ask whether the State Treasurer has any authority to keep records
confidential and, if so, you also ask what information may be kept confidential.
Your question implicates the Oklahoma Open Records Act (“Open Records
Act”),51 0.S.2011 & Supp.2014, §§ 24A.1 —24A.30, which imposes a general
requirement that the “records” of “public bodies” and “public officials” must be
made available to individuals who request them. 51 O.S.2011, § 24A 5.

The Act’s general disclosure requirement applies to the Treasurer. Under the
Open Records Act, records include “all documents” whether in the form of a
“book, paper, photograph, microfilm, data file[] created by or used with com-
puter software,” and more so long as they are “created by, received by, under
the authority of, or coming into the custody, control or possession of public
officials.” 51 O.S.Supp.2014, § 24A.3(1). “Public bod[ies]” include any “of-
fice, department, board, bureau, commission, . . . executive office” or other
listed entity “supported in whole or in part by public funds or entrusted with
the expenditure of public funds or administering or operating public property,”
while “public official[s]” include officials or employees of a public body. /d.
§ 24A.3(2), (4). The Treasurer constitutes both a public body, id. § 24A.3(2)
(defining public body to include an “executive office . . . supported in whole or
in part by public funds”), and a public official, id. § 24A.3(4) (defining public
official to include “any official . . . of any public body”).

Therefore, the Treasurer has a basic obligation to make disclosure available for
all records received by the Treasurer, all records under his or her authority, and
anything else otherwise satisfying the definition of “record” under the Open
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Records Act.! Despite the breadth of this basic disclosure obligation, however,
various provisions of the Open Records Act and the UPA create exceptions to
this general requirement and thereby authorize or even require confidentiality.
Thus, we conclude that the Treasurer does have the authority to keep certain
records confidential, and we discuss relevant categories of confidential infor-
mation below.

A. Several confidentiality and publication rules of the Open Records Act
create limitations on the State Treasurer’s basic disclosure obligation.

To begin, the Open Records Act contains several exceptions that render its dis-
closure requirements inapplicable to particular records. 51 0.S.2011, § 24A.5.
One set of exceptions includes records required by law to be kept confidential
such as those protected by unwaived state evidentiary privileges, the minutes of
executive sessions held by public bodies, driving records, and confidential medi-
cation information. See id. § 24A.5(1) (“The [Act] . . . does not apply to records
specifically required by law to be kept confidential[.]”’). The Open Records Act
also contains numerous provisions allowing public officials to keep otherwise
open records confidential. These provisions allow for the confidentiality of some
information found in public employee personnel records, 51 O.S.Supp.2014,
§ 24A.7(A), certain personal notes of public officials, 51 0.S.2011, § 24A 9,
and more, 51 0.5.2011 & Supp.2014, §§ 24A.10a, 24A.11, 24A.13-24A.16a,
24A.19,24A.22-24A .24, 24A 27-24A 28 (creating various exceptions to the
Act). The Open Records Act also contains a litigation file and investigatory
report provision, which allows authorized agency attorneys and the Oklahoma
Attorney General to keep litigation files and investigatory reports confidential.
51 0.S.2011, § 24A.12. To the extent authorized attorneys have such files on
behalf of the Treasurer when administering the unclaimed property system, this
exception would apply.

B. Several confidentiality and publication rules of the UPA also create
limitations on the State Treasurer’s basic disclosure obligation.

The UPA has several provisions affecting confidentiality and disclosure. First,
the UPA requires that the State Treasurer arrange for publication of a list of the
names and last known addresses of persons thought to have a claim to prop-
erty in the system. 60 O.S.2011, § 662. Because this list must be published,

1

The Open Records Act may not have always so straightforwardly applied to the administration
of the UPA. In Tulsa Tribune Co. v. Okla. Horse Racing Comm’n, 1986 OK 24,735 P.2d 548,
the Oklahoma Supreme Court interpreted the Open Records Act to require individuals whose
information would be subject to release to have an opportunity to object that such a disclosure
would invade the individual’s privacy or damage the individual’s commercial interests. Id., 1986
OK at 99 12-15, 735 P.2d at 555. The Court subsequently applied the Tulsa Tribune holding to
the UPA. Merrillv. Okla. Tax Comm’n, 1992 OK 53,99 1-4,831 P.2d 634, 640—41. However, the
Tulsa Tribune interpretation was superseded by statute. Okla. Pub. Emp. Ass’n v. State ex rel.
Okla. Office of Pers. Mgmt.,2011 OK 68,9 4 n.5,267 P.3d 838, 842 n.5 (citing City of Lawton
v. Moore, 1993 OK 168, 868 P.2d 690). Tulsa Tribune thus has no bearing on the UPA today.
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the names and last known addresses of true owners clearly could not be kept
confidential. This information generally comes to the Treasurer through reports
filed by holders. The provision requiring holders to file reports listing unclaimed
property also requires that these reports remain confidential except for the
required-to-be-disclosed names and addresses. 60 O.S.Supp.2014, § 661(F).
Thus, apart from the information that must be published, the reports themselves
must remain confidential.

Second, the UPA also provides for confidentiality of certain information when
a person files a claim in the unclaimed property system. The UPA grants the
Treasurer the following authority:

Any information submitted by a claimant . . . may be kept con-
fidential by the State Treasurer if it contains personal financial
information of the claimant, social security numbers, birth
certificates . . . or any other document which is confidential
by statute if in the custody of another public agency or person.

60 0.S.2011, § 674(A). Thus, a disclosure request directed to records contain-
ing information about claimants could be rejected by the Treasurer under this
statutory provision.

While claimant information must generally be kept confidential, the UPA also
allows for the Treasurer to hold a hearing under the Administrative Procedures
Act to determine whether a claim should be paid. /d. § 675(A). When the
Treasurer holds such a hearing, the Treasurer must prepare a written document
with findings of fact and a decision as to the validity of all claims filed and
considered at the hearing. See id. The UPA specifically provides that the written
decision becomes a “public record,” lifting confidentiality requirements for any
information included in the document. /d. In other words, claimant information
generally remains confidential if it satisfies the statutory requirements, but it
becomes public if included in a written decision on the validity of a claim after
an Administrative Procedures Act hearing.

The UPA therefore contains several provisions dealing with confidentiality and
disclosure that constitute part of the relevant legal framework for information
requests. Still other legal provisions external to the Open Records Act and the
UPA may also apply.

C. The UPA and the Open Records Act both reference external law as a
source of confidentiality, which may further limit the State Treasurer’s
basic disclosure obligation.

Other provisions of law could require that records be kept confidential. The
Open Records Act states that it does not apply to records where those records
are “specifically required by law to be kept confidential”’; the provision goes on
to list examples of those laws requiring confidentiality, including the evidentiary
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privilege exception mentioned above. 51 O.S.2011, § 24A.5(1). Further, as also
noted above, the UPA provides that information submitted by claimants “may
be kept confidential” in circumstances involving personal financial informa-
tion, social security numbers, or “any other document which is confidential by
statute if in the custody of another public agency or person.” 60 0.S.2011,
§ 674 (emphasis added). External provisions of law can thus prevent disclosure
directly under the Open Records Act or create an obligation of confidentiality
under the UPA.

The Financial Privacy Act is one notable example of outside law. 6 O.S.2011,
§§ 2201-2208. That Act requires certain financial institutions to maintain the
confidentiality of their customers’ personal information in the face of disclo-
sure requests from “government authorit[ies]” except upon written consent
or a subpoena valid under the Act. Id. § 2203. The Oklahoma Supreme Court
has interpreted this confidentiality obligation to extend to discovery in litiga-
tion between private parties because any judge ordering such discovery would
qualify as a “government authority.” Alva State Bank & Trust Co. v. Dayton,
1988 OK 44,99 1,5, 755 P.2d 635, 635-36. The Court has further determined
that this statute applies to financial institutions engaged in the unclaimed prop-
erty system: financial institutions must share information with the Treasurer
under the Act’s provisions relating to regulatory oversight and, without those
provisions, the Treasurer would be required to obtain a subpoena. See Lincoln
Bank & Trust Co. v. Okla. Tax Comm 'n, 1992 OK 22 99 9-14, 827 P.2d 1314,
1319-22. Although information obtained from covered financial institutions
about presumably abandoned property would be handled by the Treasurer in the
manner described in Part I(B) above, that information would remain confidential
if the Act’s abandonment requirements were not satisfied. Id. 9 11-14,13 n.38,
827 P.2d at 1321-22, 1321 n.38. Hence, beyond the publication, disclosure,
and confidentiality rules included in the Open Records Act and the UPA, any
provision of law like the Financial Privacy Act could potentially trigger the
Treasurer’s confidentiality obligations.

I1.

THE STATE TREASURER HAS LEGAL AUTHOR-
ITY UNDER THE UPA TO ADOPT ADMINISTRA-
TIVE RULES CLARIFYING CONFIDENTIALITY
REQUIREMENTS UNDER THE ACT, BUT THE
STATE TREASURER MAY NOT ADOPT ANY
RULES CONTRARY TO LAW. THIS OPINION
DOES NOT ADDRESS WHETHER CURRENT
REGULATIONS ARE CONSISTENT WITH THE
UPA.

Your third question involves the authority of the State Treasurer to create ad-
ministrative rules that interact with the confidentiality requirements mentioned
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above. The Treasurer clearly has authority under the UPA to enact administrative
rules “necessary . . . to carry out the provisions of the [UPA] . . . in accordance
with the Administrative Procedures Act.” 60 O.S.2011, § 681. This rulemaking
authority allows the Treasurer to clarify confidentiality rules associated with
the administration of the unclaimed property system. In fact, the Treasurer has
exercised this authority in the context of confidentiality, see OAC 735:80-1-5,
although this opinion does not address the validity of the regulations currently
enacted by the Treasurer.

However, we observe that the Treasurer does not have the authority to enact
administrative rules contrary to the Oklahoma statutes. In other words, the Trea-
surer may adopt rules regarding confidentiality in order to resolve ambiguity,
but the Treasurer may not create confidentiality where none otherwise exists.
A clarifying interpretation could be entitled to the “highest respect from the
courts” if such a rule becomes the subject of litigation, but any interpretation by
the Treasurer “must [be] reasonable and not clearly wrong.” Indep. Fin. Inst. v.
Clark, 1999 OK 43,9 13,990 P.2d 845, 851. One unreasonable interpretation
of the UPA’s confidentiality provisions would be to contravene a clear, binding
provision of law. Hence, the Treasurer can clarify or define the confidentiality
and disclosure rules governing his or her administration of the UPA, but the
Treasurer may not contravene clear, binding law. This opinion does not address
the validity of the Treasurer’s current regulations.

I11.

THE STATE TREASURER HAS LEGAL AUTHOR-
ITY UNDER THE UPA TO SHARE OTHERWISE
CONFIDENTIAL INFORMATION IN VERY LIM-
ITED CIRCUMSTANCES SUCH AS WITH OTHER
STATES.

Your fourth question asks whether, notwithstanding an otherwise binding con-
fidentiality obligation, the State Treasurer may share information with other
entities, including other States, in order to properly administer the UPA. We
first note that the Act must allow disclosure to persons outside the Treasurer’s
office as a matter of common sense lest the Act be reduced to a dead letter. As
the Oklahoma Supreme Court has noted, a “statute will be given a reasonable
and sensible construction: one that will reconcile its provisions and avoid in-
consistencies and absurdities.” City of Jenks v. Stone, 2014 OK 11,9 15, 321
P.3d 179, 183. For example, the Treasurer may have to engage with holders
concerning otherwise confidential information as part of examinations, see 60
0.5.2011, § 678; the Treasurer may need to communicate otherwise confidential
information to claimants as part of the process of determining whether to make
payments, see id. §§ 674, 675; the Treasurer may need to disclose information
for the sake of enforcing provisions or rights in court, see, e.g., id. § 679(A);
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and the Treasurer may have to share confidential information with an attorney
when receiving services from an attorney not employed within the Treasurer’s
own office.

Second, the Act also allows the Treasurer to make agreements to exchange
information with other States’ unclaimed property administrators in order to
ensure that the proper government takes custody of unclaimed property. /d.
§ 683.1(A). The UPA itself contains provisions regarding which States should
take custody of property, id. § 684.1(A). Therefore, sharing information with
other States is crucial to the Act’s effectiveness. Additionally, according to the
United States Supreme Court, federal law preempts state law when a determina-
tion of custodial taking of unclaimed property between States must be made—
resolving serious past controversies between States and raising the importance
of proper channels of communication between States. See Am. Petrofina Co.
v. Nance, 697 F.Supp. 1183, 1187-88 (W.D. Okla. 1986) (citing 7exas v. New
Jersey, 379 U.S. 674 (1965)) (striking down Oklahoma’s provisions govern-
ing priority as preempted by federal law). The Legislature thus had important
reasons for ensuring that the Treasurer had the authority to share information
with other States.

Given the breadth of confidentiality for holder reports and claimant information
discussed above, it would also be an untenable reading of the statute if all of the
normal rules of confidentiality applied: the Treasurer would essentially only be
able to share with other States the name and last known address of an owner.
This would not fulfill the objectives of information sharing in ensuring that the
appropriate State receives custody of unclaimed property. The Treasurer can,
therefore, share otherwise confidential information with other States pursuant
to a valid agreement under the Act.

In light of the above considerations, the Treasurer does have the authority to share
otherwise confidential information with a very narrow class of other parties.
The Treasurer may communicate information to parties necessarily included in
areasonable application of the UPA, including the agency’s attorneys and those
parties who submit information in the first place. Other persons making requests
would not be entitled to information under the Act’s confidentiality obligations.
Further, the Treasurer has the authority to share otherwise confidential informa-
tion with other States’ unclaimed property administrators.
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IV.

THE PAYMENT OF MONIES FROM THE UN-
CLAIMED PROPERTY FUND DOES NOT AFFECT
THE REQUIREMENT OF CONFIDENTIALITY
THAT HAS ATTACHED TO INFORMATION RE-
LATED TO THE BASIS FOR SUCH PAYMENTS,
BUT A HEARING ON THE VALIDITY OF A
CLAIM DOES RESULT IN A DECISION DEEMED
A PUBLIC RECORD.

Your fifth and last question asks whether a payment from the Unclaimed Property
Fund extinguishes confidentiality requirements attached to information provid-
ing the basis for payment. In some circumstances, the decision to pay a claim
may coincide with circumstances requiring the extinguishment of confidentiality
obligations, but in other circumstances it would not. Specifically, as noted above,
the Treasurer may hold a hearing under the Administrative Procedures Act to de-
termine whether a claim against unclaimed property should be considered valid.
60 O0.S.2011, § 675(A). The UPA requires that a written decision be prepared
after such hearings, and these decisions must become public records —they are
no longer confidential. /d. But other information about the claimant not included
in the written decision does not become public under the Act. See id. Further, no
provision of law otherwise requires disclosure of the confidential information
obtained from or about a claimant just because that claimant has had his/her
property returned to him/her. Thus, if the Treasurer does not hold a hearing on
the validity of the claim, nothing extinguishes the confidentiality attaching to
a claimant’s information even if the Treasurer pays the claim.

V.
CONCLUSION

We have discussed the Uniform Unclaimed Property Act, the Oklahoma Open
Records Act, and other provisions of law related to your questions about
confidentiality in the administration of the unclaimed property system. These
provisions of law create a system that thoroughly protects the confidentiality
of personal information while publishing the name and last known address of
the true owners of property in order for them to have notice of the existence
of their claims.

It is, therefore, the official Opinion of the Attorney General that:

1. The State Treasurer has legal authority under the Uniform
Unclaimed Property Act, 60 O.S.2011 & Supp.2014, §§ 651-688,
and under the Oklahoma Open Records Act, 51 0.S.2011 &
Supp.2014, §§ 24A.1-24A.30, to keep certain information con-
fidential.



2015-2 Opinions of the Attorney General

2. The State Treasurer has the authority to maintain the confiden-
tiality of holder reports, 60 O.S.Supp.2014, § 661(F), certain
claimant information, id. § 674(A), litigation files and investiga-
tory reports, 51 0.S.2011, § 24A.12, and any other information
where confidentiality would be allowed or required by law, id.
§ 24A.5.

3. The State Treasurer has legal authority under the Uniform Un-
claimed Property Act to adopt administrative rules clarifying
confidentiality requirements under the Act, 60 O.S.2011, § 681,
but the State Treasurer may not adopt any rules contrary to
law. This Opinion does not address whether current regulations
are consistent with the Uniform Unclaimed Property Act.

4. The State Treasurer has legal authority under the Uniform
Unclaimed Property Act to share otherwise confidential in-
formation in very limited circumstances, such as with other
States. E.g., 60 O.S.2011, § 683.1.

5. The payment of monies from the Unclaimed Property Fund
does not affect the requirement of confidentiality that attaches
to information related to the basis for such payments, but a
hearing on the validity of a claim results in a decision deemed
a public record. 60 O.S.2011, § 675(A).

E. SCOTT PRUITT
ATTORNEY GENERAL OF OKLAHOMA

JARED HAINES
ASSISTANT SOLICITOR GENERAL



OPINION 2015-3

The Honorable Mike Ritze June 11, 2015
State Representative, District 80

This office has received your request for an official Attorney General Opinion
in which you ask, in effect, the following questions:

1. Ifalegislator or other public official submits a written request
for the issuance of a formal written Attorney General Opinion
pursuant to 74 O.S.2011, § 18b(A)(5), is that written opinion
request for the issuance of a formal written Attorney General
Opinion a record which is subject to disclosure under the Okla-
homa Open Records Act, 51 0.S.2011 & Supp.2014, §§ 24A.1
—24A.30?

2. Would it make any difference in your response to question num-
ber 1 if an Open Records Act request for the written request
for a formal Attorney General Opinion was an Open Records
request specific to the official (i.e., an Open Records request
for all written Attorney General Opinion requests submitted
by a specific named official), compared to an Open Records
request for all written request for the issuance of a formal
written Attorney General Opinion by topic (i.e., a request for
all opinion requests submitted to your office on the subject of
the Unclaimed Property Act, for example)?

3. Aside from the provisions of the Oklahoma Open Records Act,
has it been the past practice of the Office of the Attorney General
to regard opinion requests as confidential?!

4. If the past practice of the Attorney General’s office has been to
regard the opinion request document as confidential, has there
been a change in the practice recently? If so, what is the reason
for the change in the past practice?

5. Regardless of whether your office treats the opinion request
documents as a “record” for purposes of the Oklahoma Open
Records Act, is there any legal basis upon which a legislator’s
or other public official’s written request for the issuance of a
formal written Attorney General Opinion would be a confiden-
tial or privileged communication?

' Your third and fourth questions do not pose questions of law. Rather, they are inquiries

about historical practices of the office, which are not the proper subject of an Attorney General
Opinion. We note, however, that the undersigned Senior Assistant Attorney General has served
under six Attorneys General, and that during his thirty-four year tenure with the office, no one,
to his knowledge, has ever considered a written request for a formal Attorney General Opinion
to be confidential or privileged.
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L.

WRITTEN REQUESTS FOR THE ISSUANCE OF
A FORMAL WRITTEN ATTORNEY GENERAL
OPINION MADE BY A LEGISLATOR OR OTHER
PUBLIC OFFICIAL ARE “RECORDS” AS DE-
FINED IN THE OKLAHOMA OPEN RECORDS
ACT, 51 O.S. SECTIONS 24A.1 THROUGH SEC-
TION 24A.30.

The Oklahoma Open Records Act (“Open Records Act”) at Section 24A.3(1),
in pertinent part, defines the term “Record” as follows:

“Record” means all documents, including, but not limited to,
any book, paper, photograph, microfilm, data files created by
or used with computer software, computer tape, disk, record,
sound recording, film recording, video record or other mate-
rial regardless of physical form or characteristic, created by,
received by, under the authority of, or coming into the custody,
control or possession of public officials, public bodies, or their
representatives in connection with the transaction of public
business, the expenditure of public funds or the administering
of public property.

51 O.S.Supp.2014, § 24A.3(1) (emphasis added).

Under this definition, a written request for the issuance of a formal written
Attorney General Opinion (“written request for a formal Opinion” or “request
for an Attorney General Opinion”’) made by a legislator or other public official
pursuant to 74 O.S.2011, § 18b, is a “record” within the Oklahoma Open Record
Act’s definition of that term because:

* A written request for a formal Attorney General Opinion
s a document;

* A written request for a formal Attorney General Opinion
is received by and comes into the custody of the Attorney
General or his representatives;

* A written request for a formal Attorney General Opinion
is received by a public official, and

* A written request for a formal Attorney General Opinion
is received in connection with the transaction of public
business.

All of your inquiries deal with written requests for a formal Opinion. Under
the Statement of Policy of the Attorney General Regarding Furnishing Formal
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Opinions [hereinafter Policy]—printed in the front of each volume of annu-
ally published formal written Attorney General Opinions—all requests for a
formal Attorney General Opinion must “be written” and, among other things,
“contain a complete statement of the issues together with a concise question of
law, and a clear, concise statement of the question based upon the information
in the request.” OPINIONS OF THE ATTORNEY GENERAL OF OKLA., V. 44, at
viii, §J 4 (2014).

That a request for a formal Attorney General Opinion is a document is clear,
as such requests, under the Attorney General’s Policy, must be in writing and
requests universally come in the form of a signed, written letter. Requests for
formal Opinions are received by and come into the custody of the Attorney
General or his representatives, as requests are addressed to the Attorney General
and when received in the mail or otherwise, are documents within his custody,
control or possession or the custody, control, or possession of his representatives.

Requests for a formal Opinion are received by a public official, as the Attorney
General falls within the Open Records Act’s definition of the term “public of-
ficial.” Under the Open Records Act, the term “public official” is defined, at 51
O.S.Supp.2014, § 24A.3(4), as follows: ““Public official’ means any official or
employee of any public body as defined herein [defined in the Open Records
Act].” Id. (emphasis added).

The Attorney General is an official of a public body because the term “public
body” includes executive offices, and the Attorney General’s office is an execu-
tive office. The Open Records Act defines “public body” as follows:

“Public body” shall include, but not be limited to, any office,
department, board, bureau, commission, agency, trusteeship,
authority, council, committee, trust or any entity created by
a trust, county, city, village, town, township, district, school
district, fair board, court, executive office, advisory group,
task force, study group, or any subdivision thereof, supported
in whole or in part by public funds or entrusted with the ex-
penditure of public funds or administering or operating public
property, and all committees, or subcommittees thereof. Except
for the records required by Section 24 A 4 of this title, “public
body” does not mean judges, justices, the Council on Judicial
Complaints, the Legislature, or legislators].]

51 O.S.Supp.2014, § 24A.3(2) (emphasis added).

Article VI, Section 1 of the Oklahoma Constitution establishes the Attorney
General as an executive official who must keep his executive office at the seat
of government, Article VI, Section 1 providing, in pertinent part, as follows:
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The Executive authority of the state shall be vested in a Gov-

ernor, . . . Attorney General, . . . each of whom shall keep
his office and public records, books and papers at the seat of
government . . . .

Id. (emphasis added).

Being an executive official of an executive office—an office constituting a pub-
lic body —the Attorney General is a “public official” under the Open Records
Act. Thus, a document received by the Attorney General in connection with the
transaction of public business is a record under the Oklahoma Open Records Act.

Furthermore, a written request for a formal Opinion is received “in connection
with the transaction of public business.” 51 O.S.Supp.2014, § 24A.3(1). Section
18b(A)(5) of Title 74 imposes a duty upon the Attorney General, “[t]o give an
opinion in writing upon all questions of law submitted to the Attorney General
by the Legislature or either branch thereof, or by any state officer, board, com-
mission or department,” and subsection (17) of Section 18b(A), imposes a duty
upon the Attorney General to “respond to any requests for an opinion of the
Attorney General’s office, submitted by a member of the Legislature, regardless
of subject matter, by written opinion determinative of the law regarding such
subject matter[.]” A written Opinion request is, thus, received “in connection
with the transaction of public business” —the receipt of the written request be-
ing the first step in the process leading to the drafting and issuance of a formal
written Attorney General Opinion. Consequently, a written request for a formal
Opinion falls within the Open Records Act’s definition of “record” —a record
which, under the provisions of Section 24A.5 of Title 51, must “be open to
any person for inspection, copying, or mechanical reproduction during regular
business hours[.]”

In sum, in answer to your first question, we conclude that a written request for
a formal Opinion received by the Attorney General or his representatives is a
“record” under the Oklahoma Open Records Act, 51 0.S.2011 & Supp.2014,
§§ 24A.1 through 24 A .30, which must be made available for inspection and
copying or mechanical reproduction under the requirements of that Act.
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I1.

A DOCUMENT THAT IS A RECORD UNDER THE
OKLAHOMA OPEN RECORDS ACT IS A DOCU-
MENT WHICH MUST BE MADE AVAILABLE
FOR INSPECTION, COPYING OR MECHANICAL
REPRODUCTION, REGARDLESS OF WHETHER
AN OPEN RECORDS ACT REQUEST TO INSPECT
THE DOCUMENT IS TO INSPECT A SPECIFIC
SINGLE DOCUMENT, OR IS A REQUEST TO
INSPECT A GROUP OF DOCUMENTS DEALING
WITH THE SAME SUBJECT OR WRITTEN BY
THE SAME OFFICIAL.

In your second question you ask whether our conclusion on whether a written
request for a formal Opinion is a “record” under the Oklahoma Open Records
Act would change based on how an Open Records request to inspect a “written
request for a formal opinion” is made—i.e. a request for a specific document
versus a request for a group of letters based on their subject or the name of the
official who asked for the issuance of a formal Opinion.

As discussed above, whether a document falls within the Oklahoma Records
Act’s definition of “record” depends on the document meeting various criteria.
None of those criteria relate to how an Open Records request is made. Thus,
there is no legal basis on which to conclude that a document ceases being a
record under the Open Records Act based on how an Open Records request is
made. Accordingly, a request for a formal Attorney General Opinion is a “record”
under the Open Records Act, regardless of whether an Open Records request to
inspect it is made based on the requestor’s name or its subject.

II1.

THERE IS NO LEGAL BASIS UPON WHICH A
WRITTEN REQUEST FOR A FORMAL ATTOR-
NEY GENERAL OPINION WOULD BE A CONFI-
DENTIAL OR PRIVILEGED COMMUNICATION,
AS:

1) THE OKLAHOMA OPEN RECORDS ACT’S
BROAD DEFINITION OF “RECORD” ENCOM-
PASSES A WRITTEN REQUEST FOR A FORMAL
ATTORNEY GENERAL OPINION,
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2) THE LAW REQUIRES THAT FORMAL WRIT-
TEN ATTORNEY GENERAL OPINIONS BE AN-
NUALLY PUBLISHED, AND

3) THE PUBLISHED FORMAL WRITTEN
ATTORNEY GENERAL OPINIONS CONTAIN
BOTH THE NAME OF THE REQUESTOR AND
THE QUESTIONS ASKED.

In your final question you ask, in effect, if there is any legal basis upon which
an official’s written request for a formal Opinion would be a confidential or
privilege communication. As noted above: 1) the Oklahoma Open Records Act
has a broad definition of “record”—a definition that encompasses a request
for a formal written Opinion, 2) under Section 18b of Title 74, the Attorney
General has a duty to respond to such requests, and 3) the written request for a
formal Opinion is the first step in the process of the Attorney General’s draft-
ing and issuance of a formal written Attorney General Opinion in response to
the written request.

The final step in the opinion process is the annual publication of formal written
Opinions, which is required by Section 20(A) of Title 74, which, in pertinent
part provides that, “[t]he Attorney General shall annually publish all of the
written opinions which he promulgates in connection with the interpretation
of the laws of the State of Oklahoma.”

Given: 1) the law’s requirement that formal written Attorney General Opinions
be annually published; 2) the Oklahoma Open Records Act’s broad definition
of the term “record” —which encompasses written opinion requests, and 3) the
fact that for more than forty years the published formal written Attorney General
Opinions have included both the name of the official requesting an opinion and
the question(s) asked, we conclude that there is no legal basis upon which a
written request for a formal Attorney General Opinion would be a confidential
or privileged communication.

Of course, it is possible that a written request for a formal Opinion could contain
specific information—like information about an ongoing investigation—that
is otherwise made confidential. In such a case, the confidential information,
under 51 0.S.2011, § 24A.5(2), could be redacted before making the remaining
portions of the written request available for inspection, copying or mechanical
reproduction.

It is, therefore, the official Opinion of the Attorney General that:

1. A written request for the issuance of a formal written Attor-
ney General Opinion made by a member of the Legislature or
another public official is a “record” under the Oklahoma Open
Records Act, 51 O.S.2011 and Supp.2014, §§ 24A.1 through



22 Opinions of the Attorney General 2015-3

24A.30, which must be made available for public inspection,
copying or mechanical reproduction.

2. A written request for the issuance of a formal written Attorney
General Opinion is a record under the Oklahoma Open Records
Act, 51 O.S.2001 and Supp.2014, §§ 24A.1 through 24A.30,
regardless of whether an Open Records request to inspect it is
a request to inspect a specific document or is an Open Records
request to inspect a group of documents based on their subject
or the name of the official requesting the issuance of a formal
written Attorney General Opinion.

3. Given: 1) the Oklahoma Open Record Act’s broad definition of
“record” at 51 O.S.Supp.2014, § 24A.3(1)—a definition which
encompasses a written request for a formal written Attorney
General Opinion; 2) the law’s requirement, at 74 O.S.Supp.2014,
§ 20(A), that the Attorney General annually publish all written
opinions, and 3) the fact that for over forty years the published
formal written Attorney General Opinions have included both
the name of the official requesting an opinion and the question(s)
asked, there is no legal basis upon which a written request for
the issuance of a formal written Attorney General Opinion
would be a confidential or privileged communication.’

E. SCOTT PRUITT
OKLAHOMA ATTORNEY GENERAL

NEAL LEADER
SENIOR ASSISTANT ATTORNEY GENERAL

2 Of course, it is possible that a written request for a formal written Attorney General

Opinion could contain specific information—like information about an ongoing investiga-
tion — that is otherwise made confidential. In such a case, the confidential information, under
51 0.S.2011, § 24A.5, could be redacted before making the remaining portions of the written
request available for inspection, copying or mechanical reproduction.
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The Honorable Steve Kunzweiler June 25,2015
District Attorney, District 14

This office has received your request for an official Attorney General Opinion
in which you ask the following question:

May sales tax revenue raised for the purposes of “operating” a
county jail be used for the day-to-day functions required or permit-
ted by statute or regulation to operate a working jail?

I.
BACKGROUND

Your question centers upon the uses for which the proceeds of a county sales
tax approved for the express purpose of “operating” a county jail may be law-
fully spent. Your question is based upon concerns that arose from conclusions
reached by the Attorney General in a recent Opinion regarding a different county
sales tax approved under a much different county sales tax proposition. See
A.G. Opin. 2014-15, at 87.

A county is an involuntary political subdivision of the State without inherent
powers. Johnston v. Conner, 1951 OK 262,9 7,236 P.2d 987, 989; Herndon v.
Anderson, 1933 OK 490, 9 16, 25 P.2d 326, 329; A.G. Opin. 2003-29, at 166
(quoting Johnston, 1951 OK 262, 7,236 P.2d at 989). A county is subject to
unqualified legislative control except as restrained by the Constitution:

A county being an involuntary, subordinate political subdivision
of the state, created to aid in the administration of governmental
affairs of said state, and possessed of a portion of the sover-
eignty, has no inherent powers but derives those powers solely
from the state. All of the powers intrusted to it are the powers
of the sovereignty which created it. Its duties are likewise the

duties of the sovereignty.

Johnston, 1951 OK 262,9 7,236 P.2d at 989 (quoting Herndon, 1933 OK 490,
9 16, 25 P.2d at 329); A.G. Opin. 2003-29, at 166 (quoting Johnston, 1951
OK 262,9 7,236 P.2d at 989). And “‘[c]ounties have only such authority as is
granted by statute.” Tulsa Expo. & Fair Corp. v. Bd. of County Comm ’rs, 1970
OK 67,9 26,468 P.2d 501, 507. Thus, a county, being an involuntary political
subdivision of the State without inherent powers of its own, derives all of its
power from the State.” A.G. Opin. 2014-12, at 73.

Every county in Oklahoma must either have a jail or, at county expense, “have
access” to a jail located in another county or a jail operated by a private contrac-
tor. 57 0.5.2011, § 41. In counties operating a jail:
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The sheriff shall have the charge and custody of the jail of his
county, and all the prisoners in the same, and shall keep such
jail himself, or by his deputy or jailer, for whose acts he and
his sureties shall be liable.

19 0.S.2011, § 513. As shown below, the statutes and regulations governing
the operation of county jails reflect the fact that county jails are prisons where
“persons” are lawfully detained and confined. 57 O.S.2011, § 42. The Oklahoma
State Department of Health is authorized to promulgate standards for the op-
eration of county jails according to certain criteria provided by statute, and is
required to inspect the jails at least one time each year to ensure compliance
therewith. 74 O.S.Supp.2014, § 192(A). Extensive regulations applicable to
the operation of county jails have been put into place by the Oklahoma State
Department of Health. See OAC 301:670-5-1 — 670-5-11." Counties must con-
form operation of the jail “in all respects” to these rules and directions:

The sheriff, or such person designated by law in his place, shall
have charge of the county jail of his county and of all persons by
law confined therein, and such sheriff or other officer is hereby
required to conform, in all respects, to the rules and directions
promulgated pursuant to Section 192 of Title 74 of the Okla-
homa Statutes and of the district judge and communicated to
him by the proper authority.

57 0.5.2011, § 47 (emphasis added). Jailers must be trained in accordance with
standards set forth by the Oklahoma State Department of Health and may not
be permitted to supervise jail inmates if the jailer does not meet such standards.
19 0.S.2011, § 513.1. Statutorily, the county sheriff must also “provide bed
clothing, washing, board and medical care when required, and all necessities for
the comfort and welfare of prisoners as specified by the standards promulgated
pursuant to Section 192 of Title 74 of the Oklahoma Statutes.” 57 O.S.2011,
§ 52. And finally, jails that are operated by public trusts or private contractors
must conform their operations to statutes and regulations governing jails oper-
ated by counties. 19 0.S.2011, § 744(A), (N); see Tulsa Cnty. Deputy Sheriff's
Fraternal Order of Police v. Bd. of Cnty. Comm rs, 2000 OK 2,99 11-12, 995
P.2d 1124, at 1129 [hereinafter FOP II].

1

These regulations govern the procedures for jail inmate admission, release and records, OAC
310:670-5-1; procedures for the safety, security and control of staff, prisoners and visitors, OAC
310:670-5-2; procedures for the supervision of prisoners, OAC 310:670-5-3; procedures for pris-
oner rules and discipline, OAC 310:670-5-4; procedures for the classification and segregation of
prisoners, OAC 310:670-5-5; procedures governing safety, sanitary and hygiene standards, OAC
310:670-5-6; procedures governing food services and dietary requirements for inmates, OAC
310:670-5-7; procedures for providing inmate medical care and health services, OAC 310:670-
5-8; procedures for inmate mail and visitation, OAC 310:670-5-9; procedures governing staff
training and development, OAC 310:670-5-10; and procedures governing operation of the jail’s
physical plant, OAC 310:670-5-11.
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Conformity with laws and regulations governing the day-to-day operation of
county jails obviously requires payment of all the costs associated with compli-
ance thereto. Counties are authorized by statute to levy a sales tax not to exceed
2 percent upon the gross proceeds or gross receipts of all sales or services in
the county upon which a consumer sales tax is also levied by the State, and
subject to approval by the county’s voters of the levy. 68 0.5.2011, § 1370(A).
The lawful use for the proceeds of the levied tax is subject to the limitations
imposed by the Oklahoma Constitution, providing:

Every act enacted by the Legislature, and every ordinance
and resolution passed by any county, city, town, or munici-
pal board or local legislative body, levying a tax shall specify
distinctly the purpose for which said tax is levied, and no tax
levied and collected for one purpose shall ever be devoted to
another purpose.

OKLA. CONST. art. X, § 19 (emphasis added). We now turn to resolve your
specific question.

II.

UNDERSTOOD WITHIN ITS HISTORICAL AND
JUDICIALLY RECOGNIZED CONTEXT, USE OF
THE SPECIAL COUNTY SALES TAX APPROVED
BY A MAJORITY OF THE VOTERS IN 1995 FOR
“OPERATION” OF THE TULSA COUNTY JAIL
INCLUDES ALL OF THE JAIL’S REQUIRED DAY-
TO-DAY COSTS.

Your question centers upon a particular sales tax levied pursuant to Sec-
tion 1370 and directed toward the operation of the Tulsa County jail. See 68
0.S.Supp.1994, § 1370(A).2 This specific sales tax has been the subject of two
published opinions of the Oklahoma Supreme Court. See Tulsa Cnty. Deputy
Sheriff’s Fraternal Order of Police v. Bd. of Cnty. Comm’rs, 1998 OK 44,
959 P.2d 979 [hereinafter FOP I,]; FOP 11,2000 OK 2,995 P.2d 1124. While
neither opinion specifically decided the precise issue posed in your question,
both opinions address the reasons for the enactment of the county sales tax in
question and also illuminate the proper purposes for the use of the sales

tax revenue.

The court in FOP I related the historical circumstances prompting the sales tax
proposition:

2 This version of Section 1370 governed substantive and procedural requirements for enact-
ment of a county sales tax at the time the Tulsa County sales tax was referred and approved.
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Tulsa County currently operates and maintains a consolidated
city-county jail system located in the Tulsa County Courthouse,
the Tulsa Police/Municipal Court Building, and the Adult De-
tention Center which is owned by the City of Tulsa. . . . The
system has a history of disrepair and overcrowding. However,
in 1987 and again in 1989, voters refused to approve property
tax increases to build a new jail.

In 1994, the United States Justice Department investigated the
jail system and found that the condition of the jail violated the
constitutional rights of prisoners and detainees. Tulsa County
negotiated a settlement whereby it agreed to build a new jail by
November, 1998, to be occupied by February of 1999.

... On September 12, 1995, voters approved the following
sales tax Proposition:

PROPOSITION NO. 1
SHALL THE COUNTY OF TULSA, OKLAHOMA,
BY ITS BOARD OF COUNTY COMMISSION-
ERS, LEVY AND COLLECT A FIVE-TWELFTHS
PERCENT (5/12%) SALES TAX TO BE ADMIN-
ISTERED BY THE TULSA COUNTY CRIMINAL
JUSTICE AUTHORITY FOR THE PURPOSE OF
ACQUIRING A SITE AND CREATING, FURNISH-
ING, EQUIPPING, OPERATING, MAINTAINING,
REMODELING AND REPAIRING A COUNTY JAIL
AND OTHER DETENTION FACILITIES OWNED
OR OPERATED BY TULSA COUNTY AND/OR
TO BE APPLIED OR PLEDGED TOWARD THE
PAYMENT OF PRINCIPAL AND INTEREST ON
ANY INDEBTEDNESS, INCURRED BY OR ON
BEHALF OF TULSA COUNTY FOR SUCH PUR-
POSE, COMMENCING OCTOBER 1, 1995, AND
CONTINUING THEREAFTER AND REDUCING TO
ONE-QUARTER PERCENT (1/4%) ON THE DATE
OF PAYMENT OR PROVISION FOR PAYMENT OF
ALL INDEBTEDNESS, INCURRED BY OR ON BE-
HALF OF TULSA COUNTY FOR SUCH PURPOSE?

FOP1I, 1998 OK 44,99 2-4,959 P.2d, at 980 (emphasis added).’ In addition to
Proposition 1, the court also recognized the passage of a second, separate but

3 We are informed by your office that the amount authorized under Proposition I has, upon the

payment of all funded indebtedness, been subsequently reduced by the terms of the proposition
to the 1/4 percent level. We are also informed that this year the sales tax revenue will account
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contemporaneous sales tax proposition that was approved at the same time as
Proposition 1, quoted above, that authorized an additional 1/12 percent sales tax
for early intervention and delinquency prevention programs to be administered
by the Tulsa County Criminal Justice Association (“TCCJA”) for a period com-
mencing October 1, 1995, through and until October 1,2001. Id. § 4; see also
FOP 11,2000 OK 2,99 2-4,995 P.2d, at 1127. “Operating” the Tulsa County
jail has always been one of the several stated and approved purposes distinctly
specified for this county sales tax.

When the Oklahoma Supreme Court visited the same matter again in FOP 1,
the court specifically characterized the sales tax authorized under Proposition
No. 1 above to be “for the construction and operation of a new county jail.”
FOPIIL 93,995 P2d, at 1127 (emphasis added). Further, the court was called
upon to define what “operation” of a jail entailed.* It found:

Section 192 of title 74 requires certain standards for many areas
of jail operations such as: admission and release procedures,
security, sanitary conditions, diet, clothing, living space, disci-
pline, prisoners’ rights, staff training, safety, prisoner supervi-
sion and segregation of females, minors and the infirm. Under
section 192 of title 74, the State Health Department is required
to inspect county jails once a year and violations are to be re-
ported to the district attorney. The Oklahoma Administrative
Code, title 310, section 670, sets out additional standards for
jail operations.

FOPII, 911,995 P.2d, at 1129 (emphasis added). Accordingly, as previously
interpreted by the Oklahoma Supreme Court, the Tulsa County jail’s “operations”
that are lawfully funded by the sales tax include all of the costs associated with
compliance to statutory and administrative standards for “jail operations” that
are applicable to a county sheriff, whether the jail is operated by the county
sheriff, a public trust, or by a private entity.

for only $26 million of the $32 million required to run the jail, with the remainder coming from
other revenue sources.

4 1In response to a non-delegation argument, the court found that privatized jails and jails

administered by sheriffs must operate according to the same general statutes and regulatory
requirements. FOP 11, § 10,995 P.2d, at 1129
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II1.

APPROVAL BY THE COUNTY VOTERS OF A
SALES TAX FOR WHICH “OPERATING” THE
COUNTY JAIL WAS A STATED PURPOSE FOR
THE USE OF THE TAX PROCEEDS INCLUDES
ALL COMPLIANCE COSTS ASSOCIATED WITH
THE STATUTES AND REGULATIONS GOVERN-
ING THE OPERATION OF THE JAIL.

Plainly the authorized uses for the proceeds of the tax submitted to Tulsa
County’s voters for their approval include: “operating . . . a County Jail and
other detention facilities owned or operated by Tulsa County.” As shown
above, lawfully “operating” the Tulsa county jail includes incurring all of the
compliance costs associated with state statutes and regulations governing the
lawful operation of county jails. As such, the proceeds of this sales tax may be
employed to fund any or all of such costs.

Further, as was noted above, the sales tax authorized for the funding of the op-
eration of the Tulsa County jail was approved at the same time as was a separate
proposition that was also approved by the voters for a 1/12 percent county sales
tax, the proceeds of which were also to be administered by the TCCJA and used
for the funding of “early intervention and [juvenile] delinquency prevention
programs.” See FOP I, § 4,959 P.2d, at 980. Plainly the proceeds of the Tulsa
County jail sales tax could not be used for funding early intervention and juvenile
delinquency prevention programs, nor could the proceeds of the sales tax for
the early intervention and juvenile delinquency prevention programs be used
for the funding of the operation of the Tulsa County jail, because under either
scenario such use would be outside the specific but different uses approved
by the voters for the proceeds of these taxes. See OKLA. CONST. art. X, § 19.

Lastly, as noted above, we have been informed that your question was prompted
by A.G. Opinion 2014-15. That opinion dealt with the scope of the lawful use
of county sales tax proceeds levied for the “financing, construction and equip-
ping of a juvenile delinquents detention facility and juvenile justice facilities in
Canadian County, including design, construction, expenses, operations, equip-
ment and furnishings[,]” as proposed and approved in the ballot title considered
by the voters of Canadian County. Canadian Cnty. Comm’rs. Res. No. 96-20
[emphasis added].® We found in A.G. Opinion 2014-15 that because the lan-
guage of ballot title measures must be written in basic words without special
meanings, ballot titles must be understood according to the plain, ordinary
meaning of the words used in the ballot title. Since tax revenues levied for one

> Tulsa Cnty., Okla., Proposition No. 1 (Sep. 12, 1995).

¢ County sales tax levies must be approved by a majority of the registered voters voting at an

election called thereon. 68 O.S.2011, § 1370(A).
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purpose are constitutionally restricted from being used for any other purpose,
see OKLA. CONST. art. X, § 19, the narrowly stated purpose for the Canadian
County sales tax, as disclosed by the plain, ordinary meaning of the words used
in the Canadian County sales tax proposition, restricted the use of the sales
tax proceeds to funding only the “financing, construction and equipping of a
juvenile delinquents detention facility and juvenile justice facilities,” id.,” and
did not authorize the use of such sales tax proceeds for non-facility costs such
as the funding of juvenile programs using the sales tax proceeds.® Considering
the narrow scope of the uses approved by the voters for the proceeds of the
Canadian County sales tax, such proceeds could not be used in any portion for
these programs any more than Tulsa County was authorized to use its approved
jail tax to fund early intervention and juvenile delinquency prevention programs.

We must also observe that since the ballot title for the Canadian County refer-
endum examined in A.G. Opinion 2014-15 sets forth the purpose for only that
particular tax levy, neither it, nor A.G. Opinion 2014-15 should affect sales tax
levies approved in other counties under other ballot proposals that likewise must
be governed only by the purposes as set forth in the resolutions and ballot titles
specifically appertaining to them.

CONCLUSION

Seen within its historical context, the overall reason and purpose for the Board
of County Commissioners for Tulsa County submitting the county jail sales tax
proposition for approval of the voters of Tulsa County was to replace existing
jail facilities that were then being operated in a manner deemed constitution-
ally deficient to the rights of prisoners and detainees incarcerated therein with
a new jail that could be legally operated. Also clear from these cases is that
the TCCJA, the public trust created for and empowered to administer the sales
tax authorized by the Tulsa County voters, is required by law to see that the
sales tax proceeds it administers will be spent to “operate” the new jail in a
manner consistent with all of Oklahoma’s statutory and regulatory requirements
governing jail operations.

It is reasonable to conclude that all expenditures required or allowed by law to
“operate” the Tulsa County jail in conformity with the state statutes and regula-
tory requirements pertaining to the maintenance and operation of a county jail

7 The later use of the word “operations” in the ballot title only referred back to and qualified
the purpose for the use of the sales tax that plainly was confined to the “facilities” to be con-
structed and equipped. A.G. Opin. 2014-15, at 90-92.

8 We found that juvenile programs such as the operation of juvenile rehabilitation and educa-

tion programs through truancy enforcement, the funding of an alternative school for Canadian
County students who have been suspended from their home school, the funding of drug screening
of children, the funding of substance abuse treatment nor juvenile drug court, the funding of
programs for the supervision of visitation and child exchange between divorced parents, etc.,
were not within the scope of approved purposes for the sales tax. /d. at 92.
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would be included within the meaning of “operating” as used in the sales tax
proposition set forth above and would, within the contemplation of the board
of county commissioners who referred the question to the registered voters and
within the contemplation of the voters who approved the referred question,
be included within the meaning of “operations” for which the sales tax was
authorized.’

It is, therefore, the official Opinion of the Attorney General that your ques-
tion should be answered in the affirmative:

Sales tax revenue raised for the stated purpose of “operating” a
county jail may be used to fund the day-to-day functions required
or permitted by statute or regulation to operate a working jail.

E. SCOTT PRUITT
ATTORNEY GENERAL OF OKLAHOMA

CHARLES S. ROGERS
SENIOR ASSISTANT ATTORNEY GENERAL

® The funding priority over available county revenue that generally exists within the law

regarding expenses pertaining to operating a county jail facility also supports this conclusion.
See Smartt v. Bd. of Cnty. Comm’rs, 1917 OK 590, 9 20, 169 P. 1101, 1104 (finding that OKLA.
CONST. art. X, § 26, otherwise restricting county expenditures to monies levied for the fiscal
year did not bar a claim for the cost of feeding the jail prisoners though monies budgeted for
that purpose had been exhausted); Protest of Kan. City S. Ry. Co., 1932 OK 328,932, 11 P.2d
500, 510 (finding that the cost to heat the jail not barred by failure of budgeted funds), Hillcrest
Med. Ctr. v. State ex rel. Dep’t of Corr., 1983 OK 101, 9 16, 675 P.2d 432, 435 (covering medical
expenses of persons in custody of county sheriff). Indeed, although the costs of jail operations
is a matter of fiscal priority within the county budget, when appropriated funds prove insuf-
ficient, any appropriated funds not then encumbered must be re-appropriated as necessary to
this purpose though such actions may reduce the non-priority operations of the county. See
Protest of Cities Serv. Gas Co., 1933 OK 148, 19 P.2d 546, 547 (syllabus 99 4, 5). Given the
constitutional fiscal budgeting priority of funding for county jail operations relating to the care
of persons detained or confined in the county jail, it is reasonable to conclude that by providing
for a perpetual 1/4 percent sales tax for the purpose, among others, of “operating” the jail, it
was intended thereby to produce a substantial revenue stream that would be available to sup-
port the day-to-day cost of care and custody of the jail’s inmates, if for no other reason than
to protect the rest of the county budget from reduction lest the cost of jail operations exceed
budgeted amounts.
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Insurance Commissioner John D. Doak June 25,2015
Oklahoma Insurance Department

This office has received your request for an official Attorney General Opinion
in which you ask, in effect, the following question:

Title 36 O.S.Supp.2014, § 7301 requires dentists to provide “covered
services” under a subscriber agreement, for fees set by the negoti-
ated fee schedule listed in a network provider agreement. Must a
dentist abide by the negotiated fee schedule for a covered service if
reimbursement for that service is limited by certain cost-sharing
measures?

Your question centers on the interpretation of 36 O.S.Supp.2014, § 7301, which
provides in relevant part:

A. No contract between a dental plan of a health benefit plan
and a dentist for the provision of services to patients may
require that a dentist provide services to its subscribers at
a fee set by the health benefit plan unless the services are
covered services under the applicable subscriber agree-
ment.

B. Asused in this section:

1. “Covered services” means services reimbursable under
the applicable subscriber agreement, subject to the
contractual limitations on subscriber benefits as may
apply, including, for example, deductibles, waiting
period or frequency limitations].]

Id. Subsection A describes the interaction between two different contracts: a
“network provider agreement” and a “subscriber agreement.” A network pro-
vider agreement is the “contract between a dental plan of a health benefit plan
and a dentist” referenced in subsection A. Id. § 7301(A). A network provider
agreement contains negotiated fee schedules that set the maximum amount a
dentist may charge for certain services. A subscriber agreement is the contract
between the dental plan and the insured member. A subscriber agreement sets
out the “covered services” that the insured is entitled to under that contract.
Along with listing the services covered under the dental plan, the subscriber
agreement contains guidelines for certain cost-sharing measures that encourage
insured members not to overuse their insurance. Deductibles, waiting periods,
frequency limitations, maximum allowable benefits, and co-payments are com-
mon cost-sharing measures.
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Your question turns on the meaning of “covered services” and the interplay
between covered services and cost-sharing measures. More specifically, you
ask whether an otherwise covered service is deemed to be ron-covered if the
amount being reimbursed is limited by cost-sharing measures such as deduct-
ibles, waiting periods, and frequency limitations. We consider the interplay
between covered services and cost-sharing measures below.

To begin, Section 7301 is unambiguous. Therefore, in answering your question
we assign the plain meaning to the words as written. State ex rel. Pruitt v. Na-
tive Wholesale Supply,2014 OK 49,9 31, 338 P.3d 613, 624 (“In reviewing [a
statute], we begin with the language, and if it is unambiguous, we assign the
plain meaning to the words.”).

As noted above, covered services are those services that are “reimbursable under
the applicable subscriber agreement, subject to the contractual limitations on
subscriber benefits as may apply.” 36 O.S.Supp.2014, § 7301(B)(1). The first
clause describes covered services as those services that are reimbursable under
the subscriber agreement. Because the statute does not set out a definition for
the word “reimbursable,” we look to that term’s plain meaning. “Reimbursable”
is used to refer to something that is capable of being reimbursed or repaid.
WEBSTER’S THIRD NEW INTERNATIONAL DICTIONARY 1914 (3rd ed. 1993)
(defining “reimbursable” as repayable). Therefore, a “covered service” is any
service that is capable of being reimbursed or repaid under the subscriber agree-
ment. The second clause of Section 7301(B)(1) referring to certain cost-sharing
measures merely recognizes that the extent to which a service is reimbursable
may depend on cost-sharing measures such as deductibles, waiting periods,
and frequency limitations.

Had the Legislature defined covered services as those services reimbursed, as
opposed to reimbursable, under the subscriber agreement, we would reach a
different conclusion. For example, in lowa Dental Association v. lowa Insurance
Division, 831 N.W.2d 138 (Iowa 2013), the Supreme Court of Iowa concluded
that services subjected to cost-sharing measures such as balance billing, wait-
ing periods, frequency limitations, deductibles, and maximum annual benefits
were not covered services because the Iowa statute at issue defined covered
services as “services reimbursed under the dental plan.” IOWA CODE ANN.
§ 514C.3B(3)(b) (West 2015). Because “covered services” were those services
actually reimbursed, the Supreme Court of lowa held that an insurer could only
impose a maximum fee on a service if that service were to be reimbursed. lowa
Dental Ass’n, 831 N.W.2d at 149.

Thus, the distinction between reimbursable and reimbursed is critical. While
Oklahoma’s statute provides that any service capable of being reimbursed is
a covered service, a statute defining covered services as those that are actually
reimbursed results in the conclusion reached by the Supreme Court of lowa.
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As that court stated, such services would not meet the definition of covered
services “because they have not been ‘reimbursed under the dental plan.””
lowa Dental Ass’n, 831 N.W.2d at 139. And notably, even while the Supreme
Court of Iowa held that services subjected to cost-sharing measures were not
covered services, it nonetheless found that cost-sharing measures themselves
do not carve out a class of non-covered services. See id. at 147 (finding that
cost-sharing measures do not qualify the definition of covered services as those
services actually reimbursed, but merely “clarify that insurers retain certain
rights relating to ‘covered services.””). Similarly, the “subject to” language in
Section 7301 is not intended to qualify the definition of “covered services” —i.e.,
services reimbursable under the applicable subscriber agreement. Rather, it is
intended to recognize that the extent to which a covered service is reimbursed
is dependent upon certain cost-sharing measures.

This issue was initially considered in A.G. Opinion 13-21, issued on Decem-
ber 11,2013. At that time, we concluded that services limited by cost-sharing
provisions, namely frequency limitations, were not covered services as defined
by Section 7301. In that initial analysis, we concluded that the “subject to”
language in Section 7301 could be read to modify covered services; that is,
that a service is a covered service limited by deductibles, waiting periods, and
frequency limitations.

But after receiving a subsequent request from your office, we reexamined Sec-
tion 7301 and conducted further research into similar statutes. Based on that
research, we now conclude that services subject to certain contractual limita-
tions such as deductibles, waiting periods, or frequency limitations are covered
services as defined by Section 7301.

In reaching our conclusion today, we give meaning to the plain language of Sec-
tion 7301 and find that the “subject to” language in Section 7301 modifies the
word “reimbursable” instead of “covered services.” The “subject to” language
merely acknowledges the industry practice of including cost-sharing measures
in subscriber agreements; inclusion of that language was not intended to carve
out a class of non-covered services. The definition of covered services clearly
includes any service that is capable of being reimbursed. Because services sub-
ject to cost-sharing measures are capable of being reimbursed, those services
are “covered services” as defined in Section 7301.

It is, therefore, the official Opinion of the Attorney General that:

1. A “covered service” is one that is “reimbursable under the
applicable subscriber agreement, subject to the contractual
limitation on subscriber benefits as may apply, including, for ex-
ample, deductibles, waiting period or frequency limitations[.]”
36 O.S.Supp.2014, § 7301(B)(1). Therefore, a service that is re-
imbursable under a subscriber agreement is a covered service
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even if it is subjected to cost-sharing measures. To the extent
this Opinion conflicts with A.G. Opin. 13-21, that Opinion is
withdrawn.

2. Accordingly, pursuant to the negotiated fee schedule insurers
may limit fees charged by dentists for types of services that
are eligible for reimbursement but that are not, in fact, fully
reimbursed under the subscriber agreement.

E. SCOTT PRUITT
ATTORNEY GENERAL OF OKLAHOMA

SARAH A. GREENWALT
ASSISTANT SOLICITOR GENERAL
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The Honorable Mike Sanders September 1, 2015
State Representative, District 59

This office has received your request for an Attorney General Opinion in which
you ask, in effect, the following question:

Title 52 O.S.2011, § 570.10(D) specifies an interest rate of 12 percent
owed to non-operating owners of interest in an oil and gas well’s
production when the holders of the proceeds from the first sale of
oil or gas fail to distribute the proceeds within the time periods
required by statute, unless the interest owner’s title is unmarket-
able, in which case the applicable interest rate is 6 percent. Does
this statute violate the special laws prohibition in Article V, Section
46 of the Oklahoma Constitution?

I
BACKGROUND

In most cases, the proceeds from an oil or gas well are divided between the op-
erator of the well, which typically leases the mineral rights, and non-operating
owners of interest in the well’s production, including royalty interest owners
and investors. See In re SemCrude, L.P.,407 B.R. 140, 145-47 (Bankr. D. Del.
2009) (recounting the history of oil and gas production, and regulation thereof,
in Oklahoma). When the petroleum production is first sold, either the lessee
operator or the first purchaser generally has the responsibility to distribute the
proceeds of that sale to the various interest owners. See Si M. Bondurant, 7o
Have and to Hold: The Use and Abuse of Oil and Gas Suspense Accounts, 31
OKLA. CiTY U. L. REV. 1,4 (2006) [hereinafter Bondurant].

For decades, oil and gas producers or first purchasers would for various reasons
delay or decline to distribute the proceeds from the first sale to interest owners
and use those funds for their own purposes until they were ultimately distributed,
ifatall. /d. at 1. Defects in the interest owner’s title, liens against the title, failure
to execute a division order, or inability to locate the owner sometimes caused the
holder of the proceeds to suspend payments. /d. at 6. Often, however, holders of
the production proceeds would fail to make any reasonable efforts to locate the
interest owners or notify them of their interest, suspending payments until they
were demanded and, in the meanwhile, gaining the benefit of the possession of
those funds. /d. When payment was finally made, the holders often refused to
make interest payments on the funds withheld. /d. at 17-18. “In the inflation-
ary times of the late 1970s and early 1980s when the prime interest rate soared
to 21.5%, there was a great incentive to delay royalty payments” and “many
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producers routinely suspended royalties and delayed payment for many months
and even years to take advantage of the interest earned during the float between
the receipt of sales proceeds and disbursement of royalties.” /d. at 18. This not
only deprived interest owners of the time-value of the money owed to them,
it also gave rise to “an ever increasing case load of litigation between royalty
owners and purchasers . . . precipitated by the use of suspense accounts.” Hull
v. Sun Refining & Mktg. Co., 1989 OK 168,99, 789 P.2d 1272, 1277.

These practices led many states to enact statutes specifying payment timing
after the first sale of oil or gas production and, in the event of untimely pay-
ment, the applicable rate of interest. Bondurant, at 18. Oklahoma passed such a
statute in 1980, which is now codified at 52 O.S.2011, § 570.10 and was enacted
“to ensure that those entitled to royalty payments would receive proceeds in a
timely fashion,” evincing legislative “intent that it shall be the public policy in
Oklahoma for royalty owners to receive prompt payment from the sale of oil
and gas products.” Hull, 1989 OK 9§ 14,789 P.2d at 1279.

As currently written,' Section 570.10 requires that:

Proceeds from the sale of oil or gas production from an oil or
gas well shall be paid to persons legally entitled thereto:

a. commencing not later than six (6) months after the date of
first sale, and

b. thereafter not later than the last day of the second succeed-
ing month after the end of the month within which such
production is sold.

520.5.2011,§ 570.10(B)(1).> The statute also specifies the timing of payments
when the amounts owed are small. For example, accumulated unpaid amounts
less than ten dollars may be held until production ceases, while amounts
between ten and one hundred dollars must be remitted at least annually. /d.
§ 570.10(B)(3). When proceeds are not “paid prior to the end of the applicable
time periods provided in [the] section, that portion not timely paid shall earn
interest at the rate of twelve percent (12%) per annum to be compounded an-
nually, calculated from the end of the month in which such production is sold
until the day paid,” unless the reason for nonpayment is because the title to the

' Section 570.10 was originally enacted in 1980 as 52 O.S.Supp.1980, § 540. As part of the
Production Revenue Standards Act of 1992, which “provides a comprehensive regulatory
structure governing how interest owners and operators work together at the wellhead, and
serves to hold operators accountable to their interest owners,” In re SemCrude, 407 B.R. at
154, the former Section 540 was rewritten and recodified as new Section 570.10. 1992 Okla.
Sess. Laws ch. 190, § 28.

2 For royalty proceeds from the sale of gas, proceeds after the initial distribution must be paid

“not later than the last day of the third succeeding month after the end of the month within
which such production is sold[,]” with some exceptions. /d. § 570.10(B)(2)(b).
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mineral interest is unmarketable, in which case the statutory interest rate is 6
percent compounded annually. /d. § 570.10(D).* A “first purchaser or holder
of proceeds who fails to remit proceeds from the sale of oil or gas production
to owners legally entitled thereto within the time limitations set forth” in the
statute “shall be liable to such owners for interest” as specified by the statute.
Id. § 570.10(E)(1).

II.
LEGAL PRINCIPLES

Article V, Section 46 of the Oklahoma Constitution prohibits the Legislature
from passing “any local or special law . . . . Fixing the rate of interest[.]” A
law is a “special law” if it “single[s] out less than an entire class of similarly
affected persons or things for different treatment.” Reynolds v. Porter, 1988
OK 88,9 14, 760 P.2d 816, 822. Article V does not prohibit all legislative
classifications; a law that creates “a proper and legitimate classification” is not
special. City of Enid v. Pub. Emps. Relations Bd., 2006 OK 16,9 13, 133 P.3d
281, 287. If there is “some distinctive characteristic upon which a different
treatment may be reasonably founded, and that furnishes a practical and real
basis for discrimination,” the statute is not a special law. Burks v. Walker, 1909
OK 317,923,109 P. 544, 549; see also EOG Res. Mktg., Inc. v. Okla. State Bd.
of Equalization, 2008 OK 95,9 20, 196 P.3d 511, 520-21. Rather, a statute is a
special law if the classification it creates “is arbitrary or capricious” or fails to
“bear[] a reasonable relationship to the object to be accomplished” and thus is
“wholly unrelated to the object of the Act.” City of Enid, 2006 OK 16, 99 13,
16, 133 P.3d at 287-88.

Under these standards, a statute that is a special law legislating one of the subjects
listed in Article V, Section 46 is “absolutely and unequivocally prohibit[ed].”
Reynolds, 1988 OK 88 § 17,760 P.2d at 822-23. In other words, in a Section
46 analysis, “the only issue to be resolved is whether a statute upon a subject
enumerated in that section targets for different treatment less than an entire class
of similarly situated persons or things.” Id.; see also Lafalier v. Lead-Impacted
Cmtys. Relocation Assistance Trust,2010 OK 48,9 26,237 P.3d 181, 192.

111.
ANALYSIS

Any constitutional analysis proceeds “with great caution” and starts with “a
presumption that every statute is constitutional.” Lafalier,2010 OK 48,9 15,237
P.3d at 188-89. Thus, courts “indulge every possible presumption that an act of
the Legislature was constitutional.” Adwon v. Okla. Retail Grocers Ass’'n, 1951

3 “Marketability of title shall be determined in accordance with the then current title exami-

nation standards of the Oklahoma Bar Association.” Id. § 570.10(D)(2)(a); see also Hull, 1989
OK 168,99, 789 P.2d at 1277.
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OK 43,9 11, 228 P.2d 376, 379. “If there is any doubt as to the Legislature’s
power to act in any given situation, the doubt should be resolved in favor of
the validity of the action taken by the Legislature.” Draper v. State, 1980 OK
117,9 10, 621 P.2d 1142, 1146. As a corollary, “[r]estrictions and limitations
upon legislative power are to be construed strictly.” Id. A law will be deemed
unconstitutional only if it “is clearly, palpably, and plainly inconsistent with
the Constitution.” Lafalier, 2010 OK 48,9 15, 237 P.3d at 188; see also Zeier
v. Zimmer, Inc.,2006 OK 98,9 12, 152 P.3d 861, 866.

Section 570.10 specifies the time frames in which the holders of the proceeds
from the first sale of oil and gas must pay the rightful interest owners. To encour-
age compliance with this statutory duty of prompt payment, Section 570.10(D)
provides a 12 percent rate of interest compounded annually for nonpayment,
unless the reason for nonpayment is because the title is unmarketable. The statute
thus sets forth a higher rate of interest for a class of individuals—petroleum
producers or first purchasers owing sums to royalty or other interest owners
with marketable title—as distinct from others failing to make timely payment
under contract. For all other contractual debts, “[t]he legal rate of interest shall
be six percent (6%) in the absence of any contract as to the rate of interest,”
unless otherwise provided for by valid law. 15 0.S.2011, § 266. The question
of whether Section 570.10 violates Article V, Section 46 turns on whether the
statute “embrace[s] all of the class that should naturally be embraced” or whether,
instead, it “rest[s] on a false or deficient classification.” City of Enid, 2006 OK
16,9 20, 133 P.3d at 310 (Opala, J., dissenting) (citation omitted).

Given the immense importance of the industry and the unique legal relationships
involved, “[t]he State of Oklahoma . . . has extensively and continuously regu-
lated” the oil and gas industry. Seal v. Corp. Comm’'n, 1986 OK 34,9 45,725
P.2d 278,292; see also Oryx Energy Co. v. Plains Res., Inc.,1994 OK CIV APP
185,9 3,918 P.2d 397, 399. The relationships and property interests involved
in oil and gas leases are extraordinarily complex, involving numerous parties
over long periods of time, and the disparities in economic power between oil
producers or first purchasers and royalty or mineral interest owners is often very
wide. Consequently, it is reasonable that the Legislature sought to “provide[] a
comprehensive regulatory structure governing how interest owners and opera-
tors work together at the wellhead, and . . . to hold operators accountable to
their interest owners.” In re SemCrude, 407 B R. at 154.

As recounted above, the long history of petroleum producers or first purchasers
wrongfully withholding production proceeds for their own profit led the Leg-
islature to impose statutory timeframes within which payment must be made
and a 12 percent rate to incentivize compliance with the statute. The holder of
these proceeds thus possesses a “distinctive characteristic upon which a dif-
ferent treatment may be reasonably founded, and that furnishes a practical and
real basis for discrimination.” Burks, 1909 OK 317, 9 23, 109 P. at 549. This



2015-6 Opinions of the Attorney General 39

classification applies to all those similarly situated —those responsible for the
distribution of petroleum production proceeds from the first sale—including
both producers and first purchasers. Having created a right to prompt payment
to combat the pervasive refusal to make contract payments to interest owners
that was peculiar to first sales in the petroleum industry, the Legislature was free
to impose a higher rate of interest to incentivize respect for that unique substan-
tive right. See State ex rel. Macy v. Bd. of Cnty. Comm rs, 1999 OK 53,9 9,986
P.2d 1130, 1143 (“[D]ifferent remedies may be based upon legislatively drawn
criteria that distinguish different causes of action . . . based upon the nature of
the substantive rights at issue.”). Thus, the class subject to the higher interest
rate is not “false” or “deficient,” but rather embraces a natural and rational
class of similarly situated persons. City of Enid, 2006 OK 16,9 20, 133 P.3d
at 297-98 (Watt, C.J., Opala, Taylor, Colbert JJ., dissenting) (citation omitted).
For the same reasons, Section 570.10(D)’s rate of interest is not “arbitrary or
capricious” and bears ““a reasonable relationship to the object” of the statute. /d.
(citation omitted). Accordingly, Section 570.10(D) is not a “special law” and,
therefore, cannot be in violation of Article V, Section 46.*

Similarly, courts have upheld analogous laws setting a higher rate of interest in
the face of special law challenges when those laws were justified by a rational and
legitimate public policy. For example, a law allowing for a higher rate of interest
for judgments in workers’ compensation suits is not an unconstitutional special
law because the Legislature reasonably imposed that elevated rate to combat
“frivolous appeals which . . . have often been prosecuted by less conscientious
employers and insurance companies to ‘starve’ helpless victims of industrial
injuries into early and cheap settlements.” Cyrus v. Vierson & Cochran, Inc.,
1981 OK CIV APP40,9 15,631 P.2d 1349, 1354. In the case of Section 570.10,
a similar history of abuse of modest interest owners by the holders of petroleum
proceeds justifies the 12 percent interest rate. As another example, courts in other
states with similar constitutional provisions have upheld elevated interest rate
laws when rationally justified, permitting, for example, elevated interest rates
on retail installment contracts because the costs of consumer lending (including
increased risk of default, volume, and servicing costs) are higher than those for
commercial loans to established businesses. See Cesary v. Second Nat’l Bank
of N. Miami, 369 So.2d 917, 920-21 (Fla. 1979); Cecil v. Allied Stores Corp.,
513 P.2d 704,710 (Mont. 1973); but see Stanton v. Mattson, 123 N.W.2d 844,
846-48 (Neb. 1963). Similarly, the common practice of unjustified impounding
of proceeds in suspense accounts, often requiring interest owners to institute

4 Because this Opinion concerns the constitutionality of a statute, it should be considered

advisory only. The Oklahoma Supreme Court “alone has the power to authoritatively determine
the validity or invalidity of a statute.” York v. Turpen, 1984 OK 26,99 10-12, 681 P.2d 763, 767.
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costly litigation, creates a greater risk of nonpayment that may justify a higher
interest rate owed by oil and gas producers and first purchasers.’

For similar reasons, the disparate interest rates owed to those with and without
marketable title does not create a special law in violation of Article V, Section
46, because the two groups are not similarly situated and the Legislature has
rationally decided that liability for nonpayment of proceeds should be lower
when the reason for nonpayment is legitimate questions concerning title. See
Tulsa Energy, Inc. v. KPL Prod. Co. (In re Tulsa Energy), 111 F.3d 88,90 (when
title is unmarketable, “[p]Jublic policy requiring prompt payment of proceeds
cannot spur on the party responsible for payment, because he cannot be, and
is not, required to pay until the other party has cleared up his title”). Nor can
it be said that those in the oil and gas industry are subject to a special law on
interest rates as compared to other industries because other industries are not
characterized by the same potential, incentives, and history of refusal to timely
pay sums due and the frequent litigation that ensued. Even within the oil and
gas industry, the special relationships and problems of distribution of proceeds
at the wellhead pursuant to mineral leases sets these relationships in a different
class than other contracts for petroleum products. Finally, that Section 570.10
specifies different time periods during which proceeds must be paid to interest
owners does not create a special law fixing a rate of interest because, though the
amount of interest due under the statute may vary depending on when various
dollar thresholds are met (e.g., $10, $25, or $100), when interest does begin to
accumulate, it does so at the same rate across classes.

Even if there were doubt about the purposes of the statute, the effect of its revi-
sions, or the unique situation of the oil and gas industry that by nature justifies
its regulation as a class, those doubts must “be resolved in favor of the validity
of the action taken by the Legislature.” Draper, 1980 OK 117,9 10, 621 P.2d
at 1146. Indulging “every possible presumption that [this] act of the Legisla-
ture was constitutional,” Adwon, 1951 OK 43,9 11, 228 P.2d at 379, it cannot
be said that Section 570.10(D) is “clearly, palpably, and plainly inconsistent

5 1In 1985, the Legislature deleted from the statute the phrase “as the penalty,” which origi-

nally appeared after the specification of the 12 percent rate. See 1985 Okla. Sess. Laws ch. 141,
§ 1; see also Fleet v. Sanguine, Ltd., 1993 OK 76,9 5 n.14, 854 P.2d 892, 895 n.14. As aresult,
courts have recognized that Section 570.10(D) is no longer construed as a penalty for certain
purposes, such as determining the statute of limitations for a claim for the 12 percent interest
or deciding whether the 12% rate precludes a punitive damages award. See Purcell v. Santa
Fe Minerals, Inc., 1998 OK 45,99 15-22 , 961 P.2d 188, 192-93; Hebble v. Shell Western E &
P, Inc.,2010 OK CIV APP 61,9 22,238 P.3d 939, 946. But it is clear from the text and history
of the statute, which has seen its core provisions maintained despite several revisions, that the
Legislature still intends that Section 570.10(D) promote timely distribution of proceeds to oil
and gas interest owners. See Hull, 1989 OK 168, 9 14,789 P.2d at 1279. Deletion of the phrase
“as a penalty” does not change the purposes of and justifications for Section 570.10(D) and does
not render it an irrational classification prohibited by Article V, Section 46. Mere removal of
three words does not render the law unconstitutional.
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with the Constitution,” Lafalier, 2010 OK 48,9 15, 237 P.3d at 188. Section
570.10(D) does not “single out less than an entire class of similarly affected
persons or things for different treatment.” Reynolds, 1988 OK 88, 9 14, 760
P.2d at 822. Rather, in light of the unique history, relationships, and importance
of the use of suspense accounts by oil and gas producers and first purchasers to
unjustifiably delay payment to interest owners, the Legislature has recognized
“a proper and legitimate classification” by providing for a higher rate of interest
when the holder of proceeds delays distribution of sums to the rightful owner
in violation of the statute. City of Enid, 2006 OK 16,9 13, 133 P.3d at 287. The
elevated rate of interest is not “arbitrary or capricious,” but rather facilitates
compliance with the prompt payment requirements of the statute, “bear[ing]
a reasonable relationship to the object to be accomplished.” Id. 99 13-16, 133
P.3d at 287-88 (citation omitted).

It is, therefore, the official Opinion of the Attorney General that:

Title 52 0.S.2011, § 570.10(D) is not a special law fixing the rate of
interest in violation of Article V, Section 46 of the Oklahoma Con-
stitution because it does not single out similarly affected persons
for disparate treatment, but rather rests on a proper and legitimate
classification.

E. SCOTT PRUITT
ATTORNEY GENERAL OF OKLAHOMA

MITHUN MANSINGHANI
DEPUTY SOLICITOR GENERAL
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The Honorable Jon Echols September 16, 2015
State Representative, District 90

This office has received your request for an Attorney General opinion in which
you ask, in effect, the following questions:

1. Once the Corporation Commission of Oklahoma has deemed
a previously defined regulated telecommunications service to
be “competitive,” can the Commission exercise jurisdiction
over that competitive service, or over the service provider in
connection with the provision of that competitive service?

2. [If the Corporation Commission of Oklahoma may exercise ju-
risdiction over a service deemed competitive or over the service
provider in connection with that service, what kinds of matters
can the Commission review with respect to those competitive
services?'

I.
INTRODUCTION

On February 8, 1996, the United States Congress passed the Telecommunica-
tions Act of 1996 to promote competition for local telecommunications services
and to reduce regulation of those services nationwide. See Pub. L. No. 104-104,
110 Stat. 56 (1996); 142 CONG. REC. S686-03 (daily ed. Feb. 1, 1996) (state-
ment of Sen. Dole). Oklahoma followed suit on June 13, 1997, and enacted
the complementary Oklahoma Telecommunications Act of 1997 (“Oklahoma
Act”), codified as amended at 17 O.S.2011 & Supp.2014, §§ 139.101 - 139.110.

The Oklahoma Act provides that the Corporation Commission of Oklahoma
(“Commission”) “may implement an alternative form of regulation other than
traditional rate base, rate of return regulation.” /d. § 139.103(E). And in 1999,
the Commission promulgated rules governing alternative regulation through
competition. 17 Okla. Reg. 306 (Nov. 2, 1999) (codified at OAC 165:55-5-64
— 55-5-76). The Commission’s rules provided that “[a] telecommunications
service provider may file an application to have the Commission determine
that a regulated telecommunications service is subject to effective competition
and is therefore competitive for the applicant and/or the applicant class.” OAC
165:55-5-10.1(a) (emphasis added).

' This opinion does not address the jurisdiction over a telecommunications company either

generally or with respect to any services other than telecommunications services deemed com-
petitive that a telecommunications company may provide.
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Based on the application and the provider’s successful completion of a transi-
tion plan, the Commission placed the competitive service under the “Oklahoma
Plan” and classified services by one of four “baskets” based on the level of
competition for each service. OAC 165:55-5-64, 165:55-5-66. Services placed
in “Basket 1” were non-competitive services, while services placed in “Basket
4” were deemed competitive. OAC 165:55-5-66(1), (4). Price changes for
Basket 4 services took immediate effect and did not require Commission ap-
proval, although they had to comply with public notice requirements. See OAC
165:55-5-66(4), 165:55-5-10(c). To ensure the market remained competitive and
to guard against predatory pricing, the Oklahoma Plan set pricing floors and
provided that the Commission could “revoke the competitive designation of a
service, after notice and hearing, if the Commission determine[d] that the service
[was] no longer competitive.” OAC 165:55-5-10.1(e), see 165:55-5-66(4)(B).

Other than these minimal safeguards, when a service was deemed competitive,
it was no longer a “regulated” service. Section 139.102 of the Oklahoma Act
provides that:

“Regulated telecommunications service” means the offering
of telecommunications for a fee directly to the public where
the rates for such service are regulated by the Commission.
Regulated telecommunications service does not include the
provision of nontelecommunications services, including, but
not limited to, the printing, distribution, or sale of advertising
in telephone directories, maintenance of inside wire, customer
premises equipment, and billing and collection service, nor
does it include the provision of wireless telephone service,
enhanced service, and other unregulated services, including
services not under the jurisdiction of the Commission, and
services determined by the Commission to be competitive] .]

17 0.5.2011, § 139.102(25) (emphasis added). Your question relates to the
Commission’s jurisdiction as it pertains to telecommunications services that,
at one time, were regulated by the Commission, but are now deemed competi-
tive and are, therefore, no longer regulated by the Commission. To answer your
question, we must examine what regulation means with respect to the Com-
mission’s jurisdiction.
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II.

THE OKLAHOMA PLAN SIGNIFICANTLY NAR-
ROWED THE COMMISSION’S JURISDICTION
OVER SERVICES DEEMED COMPETITIVE.

A. The Commission’s general authority over companies is limited and
must be exercised within the confines of the Oklahoma Constitution
and legislative enactments.

Article IX, Section 18 of the Oklahoma Constitution governs the general powers
and duties of the Commission and provides that it has

the power and authority and [is] charged with the duty of
supervising, regulating and controlling all transportation and
transmission companies doing business in this State, in all
matters relating to the performance of their public duties and
their charges therefor, and of correcting abuses and preventing
unjust discrimination and extortion by such companies; and to
that end the Commission shall, from time to time, prescribe
and enforce against such companies, in the manner hereinafter
authorized, such rates, charges, classifications of traffic, and
rules and regulations, and shall require them to establish and
maintain all such public service, facilities, and conveniences as
may be reasonable and just, which said rates, charges, classifi-
cations, rules, regulations, and requirements, the Commission
may, from time to time, alter or amend.

OKLA. CONST. art. IX, § 18.2 But while Article IX, Section 18 describes
the authority of the Commission to set rates, charges, and classifications as
“paramount,” it also provides that “its authority to prescribe any other rules,
regulations or requirements for corporations . . . shall be subject to the superior
authority of the Legislature.” /d.

Indeed, the Supreme Court of Oklahoma has found that the “Commission’s
power . . . must be exercised only within the confines of its limited jurisdiction
as provided by the Oklahoma Constitution” and statute. Pub. Serv. Co. v. State
ex rel. Corp. Comm’n, 1997 OK 145,9 23,948 P.2d 713, 717; Pub. Serv. Co.
v. State ex rel. Corp. Comm’n, 1996 OK 43,9 21,918 P.2d 733, 738. That is,
“[t]he Commission’s power to regulate is not unfettered.” Id.

Finally, before the Commission can direct any rate, charge, classification, order,
rule, regulation, or requirement against a specific company, the Commission
must first afford that company at least ten days’ notice of the contemplated ac-

2 Because telephone companies are transmission companies, public service corporations,

and telecommunications carriers, the Commission regulates telephone companies. See A. G.
Opin. 06-15, at 112.
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tion and a reasonable opportunity to introduce evidence, and to be heard on the
issue. OKLA. CONST. art. IX, § 18.

B. The Oklahoma Plan further narrowed the Commission’s jurisdiction
over services deemed competitive, removing Commission approval
over pricing generally but authorizing the Commission to determine
whether the market remained competitive.

Within the context of the Commission’s general powers and duties, the Su-
preme Court has limited the Commission’s jurisdiction over services deemed
competitive under the Oklahoma Plan. In Cox Oklahoma Telecom, LLC v. State
ex rel. Oklahoma Corporation Commission, 2007 OK 55, 164 P.3d 150, the
Supreme Court recognized that the Oklahoma Plan provided “some measure
of freedom from regulatory oversight by the Commission depending on the
level of competition present in the . . . marketplace,” id. § 2, 164 P.3d at 153,
and noted that the Commission maintained “minimal regulatory supervision.”
1d. 9 15, 164 P.3d at 158 (emphasis added). The court specified that providers
received “pricing freedom” but found, in agreement with the Commission, that
granting an application under the Oklahoma Plan did not “deregulate the com-
pany.” 1d. 9 57,164 P.3d at 170-71 (emphasis added). Rather, the Commission
retained a very narrow strand of jurisdiction: the ability to remove a service’s
competitive designation if the Commission found that the marketplace was no
longer competitive. /d.

In 2012, however, the Commission revoked the Oklahoma Plan and the rules
governing competitive services. 29 Okla. Reg. 1549 (July 2,2012). Therefore,
these rules no longer have the force and effect of law.? State ex rel. West v. Mc-
Cafferty, 1909 OK 291, 9 12, 105 P. 992, 994. Nevertheless, a review of the
legislative enactments still governing services deemed competitive shows that
the Commission’s jurisdiction over such services is still very narrow, as the
Supreme Court found in Cox.

I11.

FOLLOWING REVOCATION OF THE OKLA-
HOMA PLAN, THE COMMISSION’S JURISDIC-
TION OVER SERVICES STILL BEARING THEIR
COMPETITIVE DESIGNATION MUST BE DETER-
MINED ON THE BASIS OF THE OKLAHOMA ACT.

Despite the Commission’s revocation of the Oklahoma Plan, this Office under-
stands that certain services still bear their competitive designations. Indeed, to
date, it appears that the Commission has not notified any service provider of
the Commission’s intention to remove the competitive designation from any

3 See Estes v. ConocoPhillips Co., 2008 OK 21, 9 10, 184 P.3d 518, 523 (standing for the
proposition that agency rules have the force and effect of law).
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service—an action it could not take without notice and an opportunity to be
heard. See OKLA. CONST. art. IX, § 18. Therefore, at present, providers still offer
services deemed competitive that have been untethered from the rules pursuant
to which they gained their competitive designations. As such, we return to the
Oklahoma Act to determine what that legislation states regarding the Commis-
sion’s jurisdiction over services deemed competitive.

To do so, we construe the relevant enactments and their various provisions
together “in light of their underlying general purpose and objective.” State ex
rel. Okla. State Dep t of Health v. Robertson, 2006 OK 99,9 7, 152 P.3d 875,
878. We also consider these provisions in light of Article IX, Section 18 of the
Oklahoma Constitution, included at Part II(A) above, which describes the Com-
mission’s duties generally. When interpreting the Oklahoma Constitution, the
intent of the framers and the people adopting it must be given effect. “Absent an
ambiguity, the intent is settled by the language of the provision itself.” S. Tulsa
Citizens Coal., L.L.C. v. Ark. River Bridge Auth., 2008 OK 4,9 11, 176 P.3d
1217, 1220; see also Okla. Elec. Co-op., Inc. v. Okla. Gas & Elec. Co., 1999
OK 35,9 7,982 P.2d 512, 514 (noting the controlling importance of intent and
plain text when construing the Oklahoma Constitution).

Returning to Section 139.102 of the Oklahoma Act, subsection 14 provides
that “’local exchange telecommunications service’ means a regulated switched
or dedicated telecommunications service,” 17 O.S.Supp.2014, § 139.102(14)
(emphasis added), and “local exchange telecommunications service provider”
is simply a provider of such service. Id. § 139.102(15). Regulated services do
not include services determined to be competitive. Id. § 139.102(25). Therefore,
where the Oklahoma Act refers to “local exchange telecommunications services”
(which are regulated services), providers of such services, or “regulated services”
themselves, those provisions would not apply to services deemed competitive.

With these definitions in mind, a review of provisions within the Oklahoma Act
addressing the Commission’s jurisdiction demonstrates that the vast majority
of these provisions plainly do not apply to competitive services. For example,
Section 139.103 provides, in pertinent part, the following:

A. Except as provided as follows, no company shall increase
or decrease any regulated telecommunications service
rate without approval of the Corporation Commission,
consistent with Commission rules. . . .

B. Unless approved by the Legislature, no local exchange tele-
communications service provider may charge a basic local
exchange service rate that exceeds a basic local exchange
service rate previously approved by the Commission and
in effect on March 20, 1997 . . ..
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C. Nothing in this act shall be construed as modifying, affect-
ing, or nullifying the responsibilities of the Commission or
any telecommunications carrier as required pursuant to the
National Labor Relations Act, the Communications Act of
1934 as amended by the Telecommunications Act of 1996,
or the provisions relating to refund liability for overcharges
pursuant to Section 121 et seq. of this title.

D. ... With respect to local exchange telecommunications
service providers serving fifteen percent (15%) or more of
the access lines in the state].]

E. Upon application of a provider of regulated telecommu-
nications services, the Commission may implement an
alternative form of regulation . . . .

F. Nothing in this section shall be construed as restricting
any right of a consumer to complain to the Commission
regarding quality of service or the authority of the Com-
mission to enforce quality of service standards through the
Commission’s contempt powers or authority to revoke or
rescind a certificate of convenience and necessity if the
provider fails to provide adequate service. A certificate
shall not be revoked or rescinded without notice, hearing,
and a reasonable opportunity to correct any inadequacy.

G. The rules of the Corporation Commission governing qual-
ity of service shall apply equally to all local exchange
telecommunications service providers.

H. In a manner consistent with the provisions of this act and
rules promulgated by the Commission, the Commission
shall retain jurisdiction over access services and rates.

17 0.S.2011, § 139.103 (emphasis added).

Based on the definitions provided above, subsections (A), (B), (D), (E), and
(G) do not apply to services deemed competitive. That is, because these provi-
sions apply to local exchange telecommunications services, providers of such
services, or regulated services themselves, these provisions plainly do not apply
to competitive services. As such, the Commission’s authority as provided in
these particular subsections do not apply to competitive services or over service
providers in connection with the provision of these competitive services.

Pursuant to subsections (F) and (H), however, the Commission retains limited
oversight to ensure that the market remains competitive. Pursuant to subsection
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(F), the Commission retains the authority to hear consumer complaints regarding
quality of service and to enforce quality of service standards.* /d. § 139.103(F).
In tandem with subsection (F), Section 139.104 of the Oklahoma Act provides
that “the Commission, through its Consumer Services Division, shall mediate
grievances between consumers and telecommunications carriers and ensure
compliance with quality of service standards adopted for local exchange tele-
communications service providers and other telecommunications carriers
which operate in this state.” 17 0.5.2011, § 139.104(B) (emphasis added).
“Telecommunications carrier” is defined in the Oklahoma Act as “a person
that provides telecommunications service in this state[,]” without reference to
whether such service is regulated or not. § 139.102(29). Reading subsection
(F) in conjunction with Section 139.104, it is clear that even though services
deemed competitive are not regulated by the Commission, the Commission
retains this limited oversight.

Further, subsection (H) provides that the Commission retains jurisdiction
over access services and rates generally. 17 0.S.2011, § 139.103(H). “Access
lines” are facilities “provided and maintained by a telecommunications service
provider,” without reference to whether such services would be regulated or
not. /d. § 139.102(1). Reading subsection (H) in light of the foregoing, general
jurisdiction over access services and rates must comport with the goal of deregu-
lation —that goal being a competitive marketplace. Thus, as Cox determined,
this sharply limited oversight solely reflects the Commission’s ability to ensure
that the marketplace remains competitive, but no more. See Cox, 2007 OK 55
at99 2,15, 164 P.3d at 153, 158.

In sum, subsections (A), (B), (D), (E), and (G) of Section 139.103 largely relate
to the Commission’s role in regulating and setting rates and do not apply to
services deemed competitive or providers in connection with the provision of
those services. But subsection (F) and Section 139.104 authorize the Commission
to ensure that the consumer receives a quality service regardless whether that
service is regulated or not. Further, subsection (H) ensures that the marketplace
remains competitive and, therefore, fair.

4 The Commission retains this authority through its contempt power and through its ability

to revoke or rescind a Certificate of Convenience and Necessity. See id. § 139.103(F). No tele-
communications service provider can provide services within the State without first obtaining
a certificate of convenience and necessity, see 17 0.S.2011, § 131(A), and Article IX, Section
19 of the Oklahoma Constitution describes the Commission’s contempt powers. See OKLA.
CONST. art. IX, § 19.

> This reading accords with the plain meaning of the Constitution and the Oklahoma Act with

an eye to the purposes of deregulation generally. That is, the Telecommunications Act of 1996
provides that a State may continue to “protect the public safety and welfare, ensure the continued
quality of telecommunications services, and safeguard the rights of consumers.” 47 U.S.C. § 253.
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Because we conclude that the Commission retains limited jurisdiction over
competitive services, we next consider the kinds of things the Commission may
review with respect to competitive services.

IV.

HAVING DETERMINED THAT THE COMMIS-
SION RETAINS JURISDICTION OVER COM-
PETITIVE SERVICES, THE COMMISSION MAY
CONSIDER CERTAIN CATEGORIES OF INFOR-
MATION IN REVIEWING BOTH QUALITY OF
SERVICE STANDARDS AND A COMPETITIVE
MARKETPLACE.

A. Quality of service standards fall into three categories: ensuring con-
tinuous service of an adequate quality, sufficient equipment in a good
state of repair, and adequate provision for emergencies.

Having determined that the Commission retains jurisdiction over services
deemed competitive, the Commission’s current administrative rules apply to
those services. See OAC 165:55-1-3 (“This Chapter shall apply to every tele-
communications service provider . . . in Oklahoma subject to the jurisdiction
of the Commission.”) (emphasis added).® Nevertheless, the Commission’s
authority as embodied in those rules must fit within the confines of legislative
enactments. See Pub. Serv. Co., 1996 OK 43,9 21, 918 P.2d 733, 738. That
means the Commission’s rules must reflect those aspects of jurisdiction that the
Commission has retained and not exceed them.

The Commission’s rules define what constitutes quality of service standards, see
OAC 165:55-13-20 — 26, and fit within the legislative enactments that speak to
the Commission’s jurisdiction as discussed above. Pursuant to the Commission’s
rules, quality of service includes standards falling within three general catego-
ries: ensuring continuous service of an adequate quality, sufficient equipment
in a good state of repair, and adequate provision for emergencies.

As to the first category —continuous service of an adequate quality, a telecom-
munications service provider must ensure “adequate and efficient telephone
service.” OAC 165:55-13-20(a). Adequate and efficient telephone service
requires telephone systems to be “safe, efficient, and continuous.” OAC 165:55-
13-20(b). Further, “[t]he dominant criteria for these standards is voice grade
service quality.” OAC 165:55-13-20(d). Within this context, quality of service
would include considerations such as dial tone, call dropping, and clear com-
munications.

¢ Reference in the Commission’s rules to a “telecommunications service provider” applies

to “providers of local exchange service, whether an incumbent LEC or a competitive LEC.”
OAC 165:55-1-4.
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Second, a telecommunications service provider must keep “its lines, equip-
ment, and facilities in a good state of repair.” OAC 165:55-13-20(b). Indeed,
the Commission has adopted national minimum standards for the installation,
construction, and maintenance of communication lines. OAC 165:55-13-20(c).
And this equipment must be sufficient “to handle the average busy hour, busy
season traffic.” OAC 165:55-13-24.

Finally, telecommunications service providers must “make adequate provision
for emergencies in order to prevent interruption of continuous telecommunica-
tions service throughout the area it serves.” OAC 165:55-13-22(a). And central
offices must have an emergency power source. OAC 165:55-13-22(b). Quality
of service, therefore, suggests that telecommunications service providers must
be prepared for emergency situations.

In sum, quality of service includes the considerations listed above. Because
the Commission retains jurisdiction to consider quality of regulated and non-
regulated services alike, the Commission may review things like dial tone and
emergency preparedness. See OAC 165:55-13-25 (providing the timelines
for a telecommunications service provider to respond to customer complaint
inquiries).

B. Marketplace review permits the Commission to consider certain factors
with respect to telecommunications service providers as a whole.

Next, and to a lesser extent, the Commission retains jurisdiction to ensure that
the marketplace remains competitive. Indeed, the Commission’s rules provide
that they are intended “to allow Oklahoma consumers to receive timely benefits
from lawful market-driven price and service competition.” OAC 165:55-1-1.

Ensuring the marketplace remains competitive permits the Commission to
consider for a class of providers any matter reasonably related to the market’s
competitiveness, such as the rates charged, the timing of rate increases, and
service territory. This conclusion is in parity with the Supreme Court’s Cox
opinion in which the court stated that market-driven price regulation raises no
concerns in light of the Commission’s continuing jurisdiction “should it suspect
anti-competitive behavior or predatory pricing.” Id., 2007 OK 55,9 57, 164
P3dat 171.

It is, therefore, the official Opinion of the Attorney General that:

1. Once the Corporation Commission of Oklahoma deems a
service competitive, the Commission no longer retains the au-
thority to regulate that competitive service or over the service
provider in connection with the provision of that competitive
service, i.e. the Commission cannot regulate service rates. But
the Commission retains the authority to ensure the continued
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quality of regulated and non-regulated services alike and to
ensure that the marketplace remains competitive.

2. To ensure consumers receive a quality service, the Commission
may consider the following categories of quality considerations
including continuous service of an adequate quality, sufficient
equipment in a good state of repair, and adequate provision for
emergencies.

3. And to ensure the market remains competitive, the Commis-
sion may consider various factors such as the rates charged, the
timing of rate increases, and the service territory for a class of
providers.

E. SCOTT PRUITT
ATTORNEY GENERAL OF OKLAHOMA

CARA N. RODRIGUEZ
GENERAL COUNSEL TO THE ATTORNEY GENERAL
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Chairman Robert H. Gilliland September 23, 2015
Workers’ Compensation Commission

This office has received your request for an official Attorney General Opinion
in which you ask, in effect, the following question:

The Oklahoma Workers’ Compensation Commission is composed
of three Commissioners who, under various provisions of Title
85A of the Oklahoma Statutes, act as an appellate tribunal in ap-
peals from decisions of Administrative Law Judges, Petitions for
Review in adverse benefits decisions made by appeal committees
of employers’ benefit plans, and arbitration awards made under
the arbitration provisions of Title 85A.

When acting as an en banc appellate tribunal considering such
cases, does the deliberative process privilege permit the Commis-
sioners to hold confidential deliberations?

BACKGROUND

Your question was previously asked in conjunction with a prior request regarding
whether the Commission was permitted under the Oklahoma Open Meeting Act
to deliberate privately in such cases. This office, in Attorney General Opinion
2014-14, opined that 1) because the individual proceedings considered by the
Workers” Compensation Commission, when acting as an en banc appellate
tribunal, were not individual proceedings under the Administrative Procedures
Act, and 2) because the provisions of the Oklahoma Open Meeting Act allow-
ing deliberation in executive session applied only to individual proceedings
under the Administrative Procedures Act, the Oklahoma Open Meeting Act
did not authorize the Commission to deliberate in executive session. We also
concluded that no other statute authorized the Commission to hold confidential
deliberations.

In issuing that Opinion, we noted that because the question regarding delib-
erative process was presently being considered in a pending appeal before
the Oklahoma Supreme Court, we could not address your question regarding
deliberative process privilege at that time.

The Oklahoma Supreme Court has now ruled in that case, Vandelay Entertain-
ment, LLCv. Fallin,2014 OK 109, 343 P.3d 1273, holding that the deliberative
process component of executive privilege exists in Oklahoma—not based on
statutory law —but based on both common law and the Oklahoma Constitution.
1d. § 29,343 P.3d at 1279. In light of that ruling, you ask us to consider again
whether the deliberative process privilege permits the Workers’ Compensation
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Commissioners to confidentially deliberate when deciding individual cases heard
by the Commission under the various provisions of Title 85A.

I.
THE OKLAHOMA SUPREME COURT RULED
THAT THE DELIBERATIVE PROCESS PRIVI-
LEGE IS ROOTED NOT ONLY IN COMMON LAW,
BUT ALSO IN THE STATE CONSTITUTION’S
SEPARATION OF POWERS PROVISION.

In Vandelay, the Oklahoma Supreme Court was asked to determine whether the
deliberative process privilege existed in Oklahoma in the context of Governor
Fallin’s assertion of the privilege in response to an Open Records Act request.
While the trial court affirmed that the deliberative process privilege exists in
Oklahoma, it held so only on the basis of common law. /d.,2014 OK 109,94,
343 P.3d 1273, 1275. The Supreme Court went further, holding that the privi-
lege is rooted in both common law and constitutional inherent powers—powers
reflected in the Separation of Powers Provision of the Oklahoma Constitution.
1d. 99 12,13,343 P.3d at 1276.

The Vandelay Court heavily relied on the court’s prior decision in Ford v. Board
of Tax—Role Corrections, 431 P.2d 423 (Okla. 1967), a case discussing the
inherent power of the judicial department of government. Vandelay, 2014 OK
109,9 13,343 P.3d 1273, 1276. In Ford, the Court “recognized that inherent
powers are reflected in the separation of powers clause in Article 4, § 1 of the
Oklahoma Constitution.” Vandelay,9§ 13,343 P.3d at 1276 (emphasis added). In
discussing the Ford case, the Vandelay Court held that the principles regarding
the recognition and protection of inherent powers are equally applicable to
all three co-equal branches of government:

While the Ford case dealt with a question concerning the inher-
ent power of the judicial branch, the principles and analysis
this Court applied in recognizing the inherent power of the
Judiciary are the same for recognizing and protecting the
inherent powers of the other coequal branches.

Id. (emphasis added).
The Vandelay Court addressed one of the principles recognized in Ford, stating:

In Ford, this Court concluded the “powers properly belonging”
to a branch of government were those “which [are] essential
to the existence, dignity and functions [of the branch]” and
include inherent powers.

1d. 9 14,343 P.3d at 1276 (emphasis added).
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Thus, under Vandelay, the principle that the “powers properly belonging to a
branch of government” are those “which are essential to the existence, dignity,
and function of the branch” is a principle that applies with equal force to all
three branches of government.

In light of this understanding of the Separation of Powers Clause’s protection
of inherent powers, Vandelay held that the deliberative process privilege was
available to Governor Fallin to protect the confidentiality of the frank, candid
discussion and advice she received from her staff and advisors regarding gov-
ernmental operations, procedures, and decision-making. So ruling, the Supreme
Court agreed “with the United States Supreme Court’s view that ‘complete
candor and objectivity from advisors calls for great deference from the courts’
in determining the scope of executive privilege.” Id.§ 19,343 P.3d at 1277-78.
The Court then concluded that the Governor, no less than the President, has a
need to receive “‘candid, objective, and even blunt or harsh opinions’ provided
by ‘senior and executive branch officials’ as well as a need to refuse to disclose
such advice . . ..” Id. (emphasis added).

In the Court’s words, the Governor’s right to receive such advice and consulta-
tion:

[I]s essential to the existence, dignity and function of the
Governor as chief executive and lies within the Governor’s
inherent power. The principle of separation of powers ex-
pressly declared in Article 4, § 1, protects this privilege from
encroachment by Legislative acts, such as the Open Records
Act.

1d. 9 20,347 P.3d at 1278 (emphasis added).

In recognizing the constitutional protection afforded the Governor’s deliberative
process by the Separation of Powers Clause, the Vandelay Court quoted with
approval from Freedom Foundation v. Gregoire, 310 P.3d 1252, 1258 (Wash.
2013), in which the Court held that refusal to recognize the gubernatorial com-
munications privilege “would subvert the integrity of the governor’s decision
making process [thereby] damaging the functionality of the executive branch
and transgressing the boundaries set by . . . separation of powers.” Vandelay,
9 18,343 P.3d at 1277 (emphasis added).

Applying the constitutional principles identified by the Vandelay Court, re-
garding the protection of inherent powers to the deliberations of the Workers’
Compensation Commission, we conclude that the Commissioners’ deliberations
are protected by the deliberative process privilege.
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I1.

FRANK, CANDID AND CONFIDENTIAL DE-
LIBERATIONS AMONG THE WORKERS’ COM-
PENSATION COMMISSIONERS ARE ESSENTIAL
TO THE COMMISSIONERS’ PERFORMANCE
OF THEIR QUASI-JUDICIAL FUNCTION, AND
ACCORDINGLY, THEIR DELIBERATIONS ARE
PROTECTED BY THE DELIBERATIVE PROCESS
PRIVILEGE BY VIRTUE OF THE OKLAHOMA
CONSTITUTION’S SEPARATION OF POWERS
PROVISION, ARTICLE 1V, SECTION 1.

A. The Workers’ Compensation Commissioners are Constitutionally
Vested With the Authority to Exercise the State’s Judicial Power.

The three Workers’ Compensation Commissioners are empowered to hear three
types of appeals under various provisions of Title 85A of the Oklahoma statutes.
First, under the provisions of 85A O.S.Supp.2014, § 78(A), the Commission-
ers are authorized to reverse, modify, or affirm decisions or awards made by
the Commission’s Administrative Law Judges. Second, under the provisions
of 85A O.S.Supp.2014, § 211(B)(5), the Commissioners may review adverse
benefit determinations made under the Oklahoma Employment Injury Benefit
Act. Third, under the provisions of 85A O.S.Supp.2014, §§ 322 and 323, the
Commissioners may confirm, reverse, or modify arbitration awards entered
under Title 85A.

Under the Oklahoma Constitution, the judicial power of the State is not exclu-
sively vested in judges or courts. Rather, under Article VII, Section 1 of the
Oklahoma Constitution, both legislative and executive branch bodies are also
vested with the State’s judicial power:

The judicial power of this State shall be vested in the Senate,
sitting as a Court of Impeachment, a Supreme Court, the Court
of Criminal Appeals, . . . District Courts, and such Boards,
Agencies and Commissions created by the Constitution or
established by statute as exercise adjudicative authority or
render decisions in individual proceedings.

Id. (emphasis added).

As under Title 85A the Workers’ Compensation Commissioners exercise adju-
dicative authority and render decisions in individual proceedings, the Commis-
sioners are vested with authority to exercise the State’s judicial power.
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B. In Exercising the State’s Judicial Power, the Workers’ Compensation
Commissioners Act in a Quasi-Judicial Capacity.

When the State’s judicial power is being exercised by other than members of the
Judicial Branch, the power being exercised is referred to as quasi-judicial power.!
Thus, in all three instances in which the Workers’ Compensation Commissioners
act as an appellate tribunal, they are performing a quasi-judicial function—the
exercise of a judicial power by other than a member of the Judicial Branch of
government, such as a judge or justice.

The Commissioners’ performance of a quasi-judicial function is not unusual
as under the Oklahoma Constitution and statutes, quasi-judicial functions are
performed by a variety of Executive Branch entities. Licencing agencies, such
as the Oklahoma Board of Dentistry and the Oklahoma Pharmacy Board, act
in a quasi-judicial capacity in disciplining their licensees, as does a regulatory
commission, such as the Oklahoma Horse Racing Commission, when it conducts
individual proceedings to discipline horse owners and trainers. Indeed, even the
Attorney General, in issuing Attorney General Opinions, acts in a quasi-judicial
capacity. Yorkv. Turpen, 1984 OK 26,9 9, 681 P.2d 763, 767.

C. Confidential Deliberations are an Essential Component of the Decision-
Making Process of the Workers’ Compensation Commissioners When
Acting in Their Quasi-Judicial Capacity.

In Vandelay, discussing the Governor’s need to seek and receive advice in aid
of deliberations and decision-making, the court held that confidentiality was
necessary:

[T]he public interest is best served by the Governor seeking and
receiving advice to aid in deliberations and decision-making.
The United States Supreme Court has observed “[T]hose who
assist [executive decision-makers] must be free to explore
alternatives in the process of shaping policies and making
decisions and to do so in a way many would be unwilling to
express except privately.”

Vandelay, 9 17, 343 P.3d at 1277 (emphasis added) (quoting, with approval,
United States v. Nixon, 418 U.S. 683, 708 (1974) (superseded by statute on
other grounds)).

Just as the deliberative process privilege is necessary to the Executive func-
tion, such confidentiality is equally necessary to the Judicial function. The
United States Court of Appeals for the Eleventh Circuit discussed the need for

' A judicial act is one performed by the Judicial Branch of government. See Umholtz v. City
of Tulsa, 1977 OK 98,9 8, 565 P.2d 15, 18, (“A quasi-judicial duty is one lying in the judgment
or discretion of an officer other than a judicial officer.’) (emphasis added) (quoting with ap-
proval from Gray v. Bd. of County Comm’rs, 1957 OK 152,95, 312 P.2d 959).

continued . ...



2015-8 Opinions of the Attorney General 57

deliberative process privilege in the Judicial Branch in In the Matter of Certain
Complaints Under Investigation by an Investigating Committee v. Mercer, 783
F.2d 1488 (11th Cir. 1986). Comparing judges’ need for confidential commu-
nications with that of the President as explored in United States v. Nixon, the
Eleventh Circuit Court stated:

Judges, like Presidents, depend upon open and candid dis-
course with their colleagues and staff to promote the effective
discharge of their duties. The judiciary, no less than the execu-
tive, is supreme within its own area of constitutionally assigned
duties. Confidentiality helps protect judges’ independent rea-
soning from improper outside influences. It also safeguards
legitimate privacy interests of both judges and litigants.

Id. at 1519-20 (emphasis added).

In a more recent case, an Illinois appellate court described judges’ need for
confidential deliberations as follows:

Confidential communications between judges and between
judges and the court’s staff certainly “originate in a confi-
dence that they will not be disclosed.” Judges frequently rely
upon the advice of their colleagues and staffs in resolving
cases before them and have a need to confer freely and frankly
without fear of disclosure. If the rule were otherwise, the ad-
vice that judges receive and their exchange of views may not
be as open and honest as the public good requires.

Thomas v. Page,837 N.E.2d 483,489-90 (1ll. App. Ct. 2005) (emphasis added).

Continuing the discussion, the Illinois appellate court found that confidentiality
was a necessary component of the judicial decision-making process:

In order to protect the effectiveness of the judicial decision-
making process, judges cannot be burdened with a suspicion
that their deliberations and communications might be made
public.

A quasi-judicial power, on the other hand, “is one imposed upon an officer or a board involving
the exercise of discretion, judicial in its nature, in connection with and as incidental to the
administration of matters assigned or entrusted to such officer or board.” State ex rel., Tharel
v. Bd. of County Comm’rs, 1940 OK 468, 9 18, 107 P.2d 542, 549 (emphasis added) (quoting
Bd. of County Comm’rs v. Cypert, 1917 OK 248, 9 6, 166 P. 195, 198).
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The very integrity of the process often rests on judges’ candid
communications with their colleagues and staffs and, as a
consequence, the confidentiality of such matters is a necessary
component of the process.

1d. at 490 (emphasis added).

D. Because Confidential Deliberations Are Essential to the Workers’ Com-
pensation Commissioners’ Quasi-Judicial Decision-Making Process,
the Commissioners’ Deliberations Are Protected by the Deliberative
Process Privilege.

As noted above, in deciding the appellate cases before them, the Workers’
Compensation Commissioners are exercising the judicial power of the State,
vested in them by Article VII, § 1 of the Oklahoma Constitution. In exercising
that power, the Commissioners act in their quasi-judicial capacity and have
the same need as judges to engage in confidential communications among
themselves and with their staff —a necessary component of their quasi-judicial
deliberative process. Those performing judicial functions of the State —regard-
less of whether they are judges and justices in the Judicial Branch; or Executive
Officials; or State Agencies, Boards, or Commissions—have the same inherent
need as the Governor for confidential deliberations. The confidentiality of the
pre-decisional deliberative process for those acting in a quasi-judicial capac-
ity is essential to their function and inherent power. Accordingly, under the
teachings of Vandelay, it is beyond the power of the Legislature to deprive
those performing quasi-judicial functions, such as the Workers’ Compensation
Commissioners, of the confidentiality of their deliberations. And, as Vandelay
makes clear, the privilege not only attaches to verbal communications, it also
attaches to written communications.

Thus, as a matter of constitutional law, under the State Separation of Powers
Provision, the deliberations of the Workers’ Compensation Commissioners are
protected by the deliberative process privilege >

Furthermore, under the teachings of Vandelay, communications must be pre-
decisional and deliberative to fall within the deliberative process privilege. 2014
OK 109,924,343 P.3d 1273, 1278.

2 As Governor Fallin’s Exhibits at Tab 7 of the certified appellate Record in Vandelay En-
terprises v. Fallin, (Supreme Court Case No. 113,187) demonstrates, the deliberative process
is not new to Oklahoma. Rather, it has been invoked on numerous occasions: Justice Marion
Opala relied on the privilege while testifying in litigation challenging Oklahoma’s Anti-Cock
Fighting laws (Governor’s Exhibit 1, pgs. 52, 53); State Treasurer Ken Miller invoked the privi-
lege to quash a subpoena for his appearance (Governor’s Exhibit 2); for decades the Oklahoma
Horse Racing Commission invoked the deliberative process privilege in refusing to release
deliberative information (Governor’s Exhibit 3); and the Department of Securities relied upon
the privilege in support of its motion to quash a notice to take the deposition of a department
attorney (Governor’s Exhibit 4).
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Of course, all hearings on the appeals that come before the Commission, as well
as the appellate record and the briefs and memorandums filed by the parties,
do not fall within the privilege. Rather, the privilege attaches to written or oral
deliberative, pre-decisional communications engaged in as part of the Commis-
sioners’ decision-making process in cases decided under their judicial power.

The privilege would thus protect all verbal communications among all three
Commissioners sitting down to discuss a case, or deliberative communications
between two of the Commissioners, as well as such discussions with Commis-
sion staff members tasked with aiding the Commissioners in deciding the case.
The privilege would further attach to proposed draft orders, staff memorandum
prepared in aid of the decision-making process, and any other pre-decisional,
deliberative communication related to the cases decided by the Commissioners
in the exercise of their judicial power.

Because, as a matter of constitutional law, the Workers’ Compensation Com-
missioners’ deliberations are protected by the deliberative process privilege, we
conclude that the provisions of Oklahoma’s Open Meeting Act, 25 0.S.2011
& Supp.2014, §§ 301 — 314, are not applicable to the Commissions’ oral de-
liberations.

In concluding that confidential deliberations are essential to the Workers’ Com-
pensation Commissioners’ quasi-judicial decision-making process and that,
therefore, such deliberations are protected by the deliberative process privilege,
we need not and do not determine the full contours of the deliberative process
privilege available to other members of the Executive Branch. Rather, we deal
today only with the Workers’ Compensation Commission—a Commission cre-
ated to take over the function of the Workers” Compensation Court.

It is, therefore, the official Opinion of the Attorney General that:

1. The Workers’ Compensation Commissioners are empowered to
act as an appellate tribunal in three types of appeals: review of
decisions or awards made by the Commission’s Administrative
Law Judges, 85A O.S.Supp.2014, § 78(A); review of adverse
benefit determinations under the Oklahoma Employment In-
jury Benefit Act, 85A O.S.Supp.2014, § 211(B)(5); and review
of arbitration awards, 85A O.S.Supp.2014, §§ 322 and 323.

2. In acting as an appellate tribunal, the Workers’ Compensa-
tion Commissioners, by virtue of Article VII, Section 1 of the
Oklahoma Constitution, are exercising the judicial power of
the State and act in a quasi-judicial capacity.
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3. Confidential, pre-decisional deliberations are an essential
component of the decision-making process when the Workers’
Compensation Commissioners act in their quasi-judicial capac-
ity.

4. Under the teachings of the Oklahoma Supreme Court’s deci-
sion in Vandelay Entertainment, LLC v. Fallin, 2014 OK 109,
343 P.3d 1273, because confidential deliberations are essential
to the Workers’ Compensation Commissioners’ quasi-judicial
decision-making process, the Commissioners’ pre-decisional
deliberations in cases considered in the exercise of their judi-
cial power are protected by the deliberative process privilege
by virtue of the Separation of Powers Provision of Article IV,
Section 1 of the Oklahoma Constitution.

E. SCOTT PRUITT
OKLAHOMA ATTORNEY GENERAL

NEAL LEADER
SENIOR ASSISTANT ATTORNEY GENERAL
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The Honorable Bobby Cleveland October 6, 2015
State Representative, District 20

This office has received your request for an official Attorney General opinion
in which you ask the following question:

May a public school district or a publicly funded association that
has been delegated control of certain school athletic events by public
school districts ban or prohibit voluntary student speech because
of the speech’s religious viewpoint if the speech is expressed during
opening remarks before athletic events, the student-speaker chooses
the message for the opening remarks without any government
official involvement, and the student-speaker is chosen through
neutral criteria that is completely unrelated to the viewpoint of the
student’s speech, as long as the student does not engage in any of the
limited categories of speech a school district may ban as outlined
in Bethel School District v. Fraser, 478 U.S. 675 (1986) and Morse
v. Frederick, 551 U.S. 393 (2007)?

Recently, the Oklahoma Secondary School Activities Association (“OSSAA™)
revised its policy regarding publicly recited prayer at OSSAA playoff and
championship events.! Approved by OSSAA’s Board of Directors at its June 9,
2015, meeting, that policy now states:

In view of current law, no school, individual, group, or or-
ganization may publicly recite a prayer to all attendees and
participants, or invite all attendees and participants to pray,
whether audibly or in silence, at OSSAA championship events,
or at regional, area, district or other playoff events leading to
championship events. This policy applies even if the proposed
prayer is nondenominational, or is offered voluntarily by a
student, or by a parent or other adult who is not associated with
OSSAA or a member school .2

It is our understanding that this policy revision prompted your question.

' OSSAA coordinates, leads, supervises, and regulates secondary school activities for member

schools, many of which are public schools. This opinion does not examine whether OSSAA is
publicly funded. Nevertheless, the analysis applies to any entity, whether publicly funded or
not, that acts on behalf of and stands in the shoes of public schools when coordinating, leading,
supervising, and regulating secondary school activities.

2

Board of Directors’ Policy, XIX. Prayer at OSSAA Events, available at, http://www.os-
saaonline.com/docs/2015-16/MiscForms/MF_2015-16_BoardPolicies.pdf?id=5 (last visited
Sep. 24, 2015).
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The First Amendment to the U.S. Constitution contains both the Establishment
Clause, providing that “Congress shall make no law respecting an establish-
ment of religion,” and the Free Speech Clause, providing that Congress shall
not abridge the freedom of speech. U.S. CONST. amend. I. Your question relates
to how these two Clauses intersect and, more particularly, the balance between
the Establishment Clause’s concept of neutrality and the Free Speech Clause’s
concept of the limited public forum. We examine this balance below.

L.

A PUBLIC SCHOOL DISTRICT OR A PUBLICLY
FUNDED ASSOCIATION CREATES A LIMITED
PuUBLIC FORUM WHEN IT SELECTS THROUGH
NEUTRAL, EVENHANDED CRITERIA A STU-
DENT SPEAKER TO MAKE OPENING REMARKS
BEFORE A SCHOOL ATHLETIC EVENT.

A. Apublic school district or a publicly funded association is not required
to create a limited public forum, but where such a forum is created, a
student speaker’s First Amendment Free Speech rights are implicated.

At the outset, it is important to note that “speech which is constitutionality
protected against state suppression is not . . . accorded a guaranteed forum on
all property owned by the State.” Capitol Square Review Bd. & Advisory Bd.
v. Pinette, 515 U.S. 753, 761 (1995). “The right to use government property
for one’s private expression depends upon whether the property has by law or
tradition been given the status of a public forum, or rather has been reserved
for specific official uses.” Id.

Unquestionably, a public school district, and by extension a publicly funded
association, “like the private owner of property, may legally preserve the prop-
erty under its control for the use to which it is dedicated.” Lamb’s Chapel v.
Ctr. Moriches Union Free Sch. Dist., 508 U.S. 384, 390 (1993). That is, “the
government may limit speech that takes place on its own property without run-
ning afoul of the First Amendment.” Donovan ex rel. Donovan v. Punxsutawney
Area Sch. Bd., 336 F.3d 211,225 (2003). To do so, a public school district or a
publicly funded association must simply elect not to open its nonpublic forum
to public use.

However, when a public school district or a publicly funded association acts to
open that forum to speech, the Free Speech rights enshrined in the First Amend-
ment may be triggered. This is so because “[w]here . . . the property at issue
is a traditional public forum or a forum designed as public by the government,
the First Amendment hinders the government’s ability to restrict speech.” Id.
Indeed, if a forum is public, the State “may regulate expressive content only if
such a restriction is necessary, and narrowly drawn, to serve a compelling state



2015-9 Opinions of the Attorney General 63

interest.” Capitol Square Review & Advisory Bd., 515 U.S. at 761 (emphasis
omitted).

A limited public forum is a subcategory of the designated public forum that “is
created when the government opens a nonpublic forum but limits the expres-
sive activity to certain kinds of speakers or to the discussion of certain kinds of
subjects.” Donovan ex rel. Donovan, 336 F.3d at 225 (internal quotation omit-
ted). Your question contemplates a limited public forum—a public forum that
has been opened to student speech limited to certain kinds of subjects, here,
presumably, opening remarks applicable to a school athletic event. We examine
below in greater detail how such a limited public forum is created.

B. A limited public forum is created when students are selected through
neutral criteria to make opening remarks limited to certain kinds of
subjects as identified by a public school district or a publicly funded
association.

Limited public forums can be created pursuant to lawful boundaries a public
school district or a publicly funded association sets for itself. For example, in
Lamb s Chapelv. Ctr. Moriches Union Free Sch. Dist.,508 U.S.384,390 (1993),
the U.S. Supreme Court recognized the creation of a limited public forum where
a school district policy permitted after-hours use of school property for ten
specified purposes, including for “social, civic and recreational meetings and
entertainments, and other uses pertaining to the welfare of the community[.]”
Id. 508 U.S. at 386 (citation omitted). Indeed, both the district court and the
court of appeals below acknowledged that the school district had created a
limited public forum, with the appellate court holding that school property
was “a limited public forum open only for designated purposes, a classification
that ‘allows it to remain non-public except as to specified uses.”” Id. at 389-90
(citation omitted). The Court again reviewed this same district use policy and
the subsequent creation of a limited public forum in Good News Club v. Milford
Central School, 533 U.S. 98, 102-03 (2001).

And in Donovan ex rel. Donovan v. Punxsutawney Area Sch. Bd.,336 F.3d 211,
225 (2003), the U.S. Court of Appeals for the Third Circuit acknowledged the
creation of a limited public forum where a school policy created an “ ‘activity
period’ —a time during which . . . noncurriculum related student groups met.”
1d., 336 F.3d at 214. This activity period created “free reign in a closed uni-
verse,” allowing students to choose between club meetings, study hall, student
government gatherings, tutoring programs, or college prep clinics, to name
just a few. Id. The school allowed clubs and groups to seek permission to meet
during the activity period, and “[a]Jmong the voluntary, noncurriculum related
groups that [met] . . . [we]re the ski club, an anti-alcohol and anti-tobacco club



64 Opinions of the Attorney General 2015-9

called Students Against Destructive Decisions, and the future health services
club.” Id. at 214-15.

In those cases, school officials created opportunities for the community to use
school property after hours and for students to use school time. Those oppor-
tunities were limited, however, by the restrictions placed on the use of school
property — for ten specified purposes—and on the use of school time—for one
of the enumerated purposes including for a school club meeting. Indeed, those
opportunities represented “free reign in a closed universe.”

Conversely, in Santa Fe Independent School District v. Doe, 530 U.S. 290
(2000), a school district attempted to create a limited public forum, but failed to
do so because of the manner in which that closed universe was created. There,
the Santa Fe Independent School District crafted a policy permitting, but not
requiring, prayer initiated and led by a student before varsity football games.
Id. at 294. The policy —crafted during the pendency of litigation challenging
the district’s historic delivery of prayer before all such games—was premised
on two student elections: the first determining “whether ‘invocations’ should
be delivered” and the second selecting who should deliver them. /d. at 297.
In rejecting the District’s argument that it had created a limited public forum,
the Court held that school officials had not evinced in policy or practice “any
intent to open the pregame ceremony to indiscriminate use by the student body
generally.” Id. at 303 (internal quotation omitted). Importantly, the Court noted:

Granting only one student access to the stage at a time does
not, of course, necessarily preclude a finding that a school has
created a limited public forum. Here, however, Santa Fe’s stu-
dent election system ensures that only those messages deemed
“appropriate” under the District’s policy may be delivered.
That is, the majoritarian process implemented by the District
guarantees, by definition, that minority candidates will never
prevail and that their views will be effectively silenced.

Id. at 304.

At bottom, the Court identified two problems with the district’s policy: “[t]he
plain language of the policy clearly spell[ed] out the extent of school involvement
in both [(1)] the election of the speaker and [(2)] the content of the message.”
1d. at 314-15. Because of the school’s involvement in the election of the speaker
and the content of the message, the policy had not created a limited public forum
for the expression of student speech at all, id. at 315, but had “establish[ed] an
improper majoritarian election on religion,” with the purpose and the effect “of
encouraging the delivery of prayer at a series of important school events,” id.
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at 317. As such, the Court found the district’s policy violative of the Establish-
ment Clause. /d. at 301.

Santa Fe Independent School District does not, however, stand for the proposi-
tion that a high school football game, or other athletic event, never constitutes
a limited public forum. On the contrary, opening remarks before such events
may provide a limited public forum for student speech if (1) a student speaker
is selected through neutral criteria and (2) the school district or the association
does not involve itself in the content of the student’s speech. For example, a
school district or an association may have a policy permitting opening remarks
before athletic events, limiting those remarks to the giving of a motivational
speech on safe play, sportsmanship-like behavior, and general announcements,
and selecting a student through an evenhanded process to deliver those remarks,
all without violating the Establishment Clause.?

1L
WHERE A PUBLIC SCHOOL DISTRICT OR A
PUBLICLY FUNDED ASSOCIATION CREATES
A LIMITED PUBLIC FORUM, VIEWPOINT
DISCRIMINATION BASED ON THE RELIGIOUS
CONTENT OF SPEECH IS UNCONSTITUTIONAL.

A. Once a limited public forum is created, a public school district or a
publicly funded association must respect the boundaries it sets for itself
and cannot censor ideas that fit within those boundaries.

In Rosenberger v. Rector and Visitors of University of Virginia, 515 U.S. 819
(1995), the Supreme Court held that once a limited public forum has been
opened, “the State must respect the lawful boundaries it has itself set.” Id. at
829. “The State may not exclude speech . . . nor may it discriminate against
speech on the basis of its viewpoint.” Id. Such exclusion constitutes viewpoint
discrimination— “an egregious form of content discrimination.” /d. “The gov-
ernment must abstain from regulating speech when the specific motivating
ideology or the opinion or perspective of the speaker is the rationale for the
restriction.” /d.

3 While the Supreme Court has not clearly specified what constitutes neutral criteria in the

context presented here, there is strong suggestion that a selection process not based on the
content of speech would pass constitutional muster —for example, through selecting a student
from a pool of those who entered on a first-come-first-served basis or who made honor roll in
a given period. See Rosenberger v. Rector & Visitors of Univ. of Va., 515 U.S. 819, 843 (1995)
(“[A] public university may maintain its own computer facility and give student groups access
to that facility, including the use of the printers, on a religion neutral, say first-come-first-served,
basis. If a religious student organization obtained access on that religion-neutral basis and used
a computer to compose or a printer or copy machine to print speech with a religious content
or viewpoint, the State’s action in providing the group with access would no more violate the
Establishment Clause than would giving those groups access to an assembly hall.”).
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Returning to Lamb's Chapel, for example, the Court considered a policy that
opened school facilities for after-hours use to community groups for social,
civic, and recreational purposes, 508 U.S. at 386, and reviewed whether the
school district violated the Free Speech Clause when it “den[ied] a church ac-
cess to school premises to exhibit for public viewing and for assertedly religious
purposes, a film series dealing with family and child-rearing issues faced by
parents,” id. at 387. The Court held that “[t]he church group in Lamb s Chapel
would have been qualified as a social or civic organization, save for its religious
purpose.” Rosenberger, 515 U.S. at §32.

Therefore, if a school district or association creates a policy permitting open-
ing remarks before athletic events but limits those remarks to the giving of a
motivational speech on safe play, sportsmanship-like behavior, and general
announcements, and then selects a student-speaker through an evenhanded
process to deliver those remarks, it cannot then censor that student-speaker’s
speech if those remarks are made from a religious viewpoint. This is so because
“speech discussing otherwise permissible subjects cannot be excluded from a
limited public forum on the ground that the subject is discussed from a religious
viewpoint.” Good News Club,533 U.S. at 112.

Further, a public school district or a publicly funded association cannot cite its
fear of violating the Establishment Clause as the reason for censoring speech,
as this reasoning has been nearly universally rejected by the Supreme Court.
See Rosenberger,515 U.S. at 839 (“We have held that the guarantee of neutral-
ity is respected, not offended, when the government following neutral criteria
and evenhanded policies, extends benefits to recipients whose ideologies and
viewpoints, including religious ones, are broad and diverse.”); see also Donovan
ex rel. Donovan, 336 F.3d at 226.

Therefore, once a school district or an association creates a limited public forum,
it must respect the lawful boundaries it sets for itself and cannot restrict speech
fitting within that limited public forum simply because it reflects a religious
viewpoint.

B. A public school district or a publicly funded association may, neverthe-
less, restrict speech that is disruptive to the work of the school, that is
lewd, or that encourages illegal drug use without violating a student’s
Free Speech rights.

Nevertheless, pursuant to Supreme Court precedent, a public school district
or a publicly funded association may, at times, restrict speech without violat-
ing the Free Speech Clause. First, in the seminal case of Tinker v. Des Moines
Independent Community School District, 393 U.S. 503 (1969), the Supreme
Court held that “[i]t can hardly be argued that either students or teachers shed
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their constitutional rights to freedom of speech or expression at the schoolhouse
gate.” Id. at 506. There, the Court reviewed a school district’s last-minute policy
banning the display of black arm bands worn to protest the Vietnam War. /d. at
514. Despite protecting the students’ silent demonstration, the Court held that
student speech is not immunized if it materially and substantially interferes with
the work of the school or invades the rights of others. /d. at 513.

These concepts were further explored in Bethel School District Number 403
v. Fraser, 478 U.S. 675 (1986) and Morse v. Frederick, 551 U.S. 393 (2007).
In Fraser, the Court held that “[t]he schools, as instruments of the state, may
determine that the essential lessons of civil, mature conduct cannot be conveyed
in a school that tolerates lewd, indecent, or offensive speech and conduct.” /d.,
478 U.S. at 683. Rather, the Court found the Bethel School District “acted en-
tirely within its permissible authority” when it imposed sanctions on a student
that delivered an “offensively lewd and indecent speech” at a school assembly.
Id. at 685.

Drawing from the holding in Fraser, the Court instructed in Morse that two
basic principles could be distilled from the Fraser case: (1) “that ‘the consti-
tutional rights of students in public schools are not automatically coextensive
with the rights of adults in other settings’ ” and (2) “that the mode of analysis
set forth in Tinker is not absolute.” Morse,551 U.S. at 404-05 (citation omitted).
From these two basic principles, the Court held that a school district properly
sanctioned a student for unfurling a fourteen-foot banner that promoted illegal
drug use. /d. at 397, 408.

Considering these cases as a whole, a public school district or a publicly funded
association may restrict speech that materially and substantially interferes
with the work of the school, that is lewd and indecent, or that promotes illegal
drug use. But because these cases were decided roughly coextensively with
Rosenberger, Lamb s Chapel, and Good News Club, they should not be viewed
as abrogating the Free Speech rights of students, particularly when a student
expresses a religious viewpoint within a limited public forum. Indeed, respect
for religious viewpoint within a limited public forum has even been extended
to prayer specifically.*

4 See Doe ex rel. Doe v. Sch. Dist. of City of Norfolk, 340 F.3d 605, 613 (8th Cir. 2003); Adler
v. Duval Cnty. Sch. Bd., 206 F.3d 1070, 1080 (11th Cir. 2000) (en banc), reinstated, Adler v.
Duval Cnty. Sch. Bd., 250 F.3d 1330, 1342 (11th Cir. 2001); Chandler v. Siegelman, 230 F.3d
1313, 1316-17 (11th Cir. 2000); Am. Humanist Ass’n v. S.C. Dep’t of Educ., Civil Action No.
6:13-2471-BHH, 2015 WL 2365350, * 10 (D.S.C. May 18, 2015).
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C. Consistent with the Supreme Court cases discussed above, the U.S.
Department of Education has issued guidelines reflecting that a school
district that has created a limited public forum cannot engage in view-
point discrimination.

The conclusion we reach today is in parity with U.S. Department of Education
guidelines issued on February 7, 2003.° Those guidelines were generated in
response to the requirements of the Elementary and Secondary Education Act
of 1965, as amended by the No Child Left Behind Act of 2001. Specifically,
federal law requires the Secretary of the Department of Education to “provide
and revise guidance . . . to State educational agencies, local educational agen-
cies, and the public on constitutionally protected prayer in public elementary
schools and secondary schools, including making the guidance available on the
Internet.” 20 U.S.C. § 7904(a). Compliance with these guidelines is a condition
of receiving funds under the No Child Left Behind Act. Id. § 7904(b).

Those guidelines provide the following:
Student Assemblies and Extracurricular Events

Student speakers at student assemblies and extracurricular
activities such as sporting events may not be selected on a
basis that either favors or disfavors religious speech. Where
student speakers are selected on the basis of genuinely neu-
tral, evenhanded criteria and retain primary control over the
content of their expression, that expression is not attributable
to the school and therefore may not be restricted because of
its religious (or anti-religious) content. By contrast, where
school officials determine or substantially control the content
of what is expressed, such speech is attributable to the school
and may not include prayer or other specifically religious (or
anti-religious) content. To avoid any mistaken perception that
a school endorses student speech that is not in fact attributable
to the school, school officials may make appropriate, neutral
disclaimers to clarify that such speech (whether religious or
nonreligious) is the speaker’s and not the school’s.®

These guidelines, issued approximately two years after the Supreme Court’s
decision in Santa Fe Independent School District, reflect the balancing between
the Establishment Clause’s concept of neutrality and the Free Speech Clause’s
limited public forum. Thus, while a school district or an association may consider

5 Guidance on Constitutionally Protected Prayer in Public Elementary and Sec-
ondary Schools [hereinafter guidelines], U.S. Dep’t of Educ. Letter (last modified
Sep. 15, 2003), available at http://www2.ed.gov/policy/gen/guid/religionandschools/
prayer_guidance.html.

¢ See footnote 5.
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drafting a neutral disclaimer regarding student speech, it cannot censor student
speech from a religious viewpoint where the school district or the association

has created a limited public forum.

III.

THE RECENTLY REVISED OSSAA POLICY IS
CONSTITUTIONALLY OVERBROAD, POTEN-
TIALLY VIOLATING A STUDENT-SPEAKER’S
FREE SPEECH RIGHTS.

Applying this balancing to the recently revised OSSAA policy, that policy is
overbroad for three reasons. First, while the policy fails to indicate whether a
limited public forum is created, the policy specifically bans prayer. Therefore,
if opening remarks are offered, the OSSAA policy certainly places a religious
viewpoint restriction on speech. The policy specifically states that no one may
publicly recite a prayer or invite others to do so audibly or in silence. Moreover,
this restriction applies even if prayer is offered voluntarily by a student, parent,
or other adult. Such a sweeping restriction is inconsistent with the fact-intensive
balancing described by the cases above.

Second, the policy extends to regional, area, district, or other playoff events that
could lead to OSSAA events. Consequently, the policy requires other entities
to also place restrictions on speech that implicates a student-speaker’s Free
Speech rights.

Third, even if a limited public forum is not created, the OSSAA policy on its
face prohibits corporate prayer at any such events, even if offered voluntary
and even if done in silence. Such an extreme prohibition runs afoul of the Free
Speech rights of those who would choose to voluntarily pray before events. For
example, a crowd at a high school football game recently recited the Lord’s
Prayer during a “moment of silence” after the high school changed its policy
regarding prayer.” A policy attempting to preemptively ban such speech clearly
runs afoul of the Free Speech Clause. See Chandler v. Siegelman, 230 F.3d
1313, 1316 (11th Cir. 2000) (indicating that an injunction limiting any prayer
in a public context at any school function would be too broad).

It is, therefore, the official Opinion of the Attorney General that:

1. The U.S. Supreme Court has held that a public school district or
a publicly funded association may (1) permit a student-speaker
chosen through neutral criteria unrelated to the content of the
student-speaker’s speech (2) to deliver opening remarks (3) the
content of which are chosen by the student-speaker without of-

7 Chris Martin, Georgia High School Scolded for Pregame Prayers and Hymns, IJReview, avail-
able at http://www.ijreview.com/2015/08/404356-georgia-high-school-scolded-pregame-prayers-hymns-
heresfansresponded-friday-night/.
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ficial government involvement. Compare Lamb’s Chapel v. Ctr.
Moriches Union Free Sch. Dist., 508 U.S. 384 (1993) with Santa
Fe Indep. Sch. Dist. v. Doe, 530 U.S. 290 (2000).

2. And when a student-speaker delivers remarks within that con-
text, the school district or association cannot ban or prohibit
those remarks simply because they exhibit a religious viewpoint.
See Rosenburger v. Rector & Visitors of Univ. of Va., 515 U.S.
819 (1995).8

3. The recently revised Oklahoma Secondary School Activities
Association policy is constitutionally overbroad on its face.’

E. SCOTT PRUITT
ATTORNEY GENERAL OF OKLAHOMA

CARA N. RODRIGUEZ
GENERAL COUNSEL TO THE ATTORNEY GENERAL

8 The Oklahoma Supreme Court recently held that the plain intent of Article II, Section 5
of the Oklahoma Constitution “is to ban State Government, its officials, and its subdivisions
from using public money or property for the benefit of any religious purpose.” Prescott v.
Okla. Capitol Pres. Comm'n,2015 OK 54,9 4,___P.3d.__. Further, it held that “[t]o reinforce
the broad, expansive effect of Article 2, Section 5, the framers specifically banned any uses
‘indirectly’ benefitting religion.” Id. § 5.

Because this opinion addresses student-led, student-initiated, and student-controlled prayer,
Article IT, Section 5 is not implicated. Specifically, a student-speaker who makes remarks from a
religious viewpoint is neither the State nor a state official or subdivision. Further, that such speech
is the student’s own, the content of which the State has had no hand in shaping, contravenes any
state attempt to indirectly benefit religion. Finally, because the student-led speech as described
in this opinion is specifically deemed permissible under federal law, interpreting Article II,
Section 5 otherwise would produce a chilling effect on speech that is contrary to one of this
country’s most basic and fundamental rights: the freedom of speech. Therefore, we conclude
that Article II, Section 5 does not operate to silence a student-speaker’s message as described
in this opinion and, in fact, conclude that Article II, Section 5 has no application in this context.

® An official Attorney General opinion addressing the constitutionality of policies, as with
statutes, is not binding but carries persuasive value. York v. Turpen, 1984 OK 26,9 12, 681
P.2d 763, 767.
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The Honorable Richard Morrissette October 29, 2015
State Representative, District 92

This office has received your request for an official Attorney General Opinion
in which you ask, in effect, the following questions:

Pursuant to 43A O.S.2011, § 10-111, district courts are vested with
jurisdiction to issue and enforce orders restricting visitations with
a vulnerable adult.

1. Does a guardian have the power to solely, and without court
order, restrict or terminate visitation with a nursing home
resident or other vulnerable adult, or does a ward retain the
right to visits from family members or friends?

2. If a guardian of an adult can restrict or terminate visitation
without a court order, by what statutory authority does the
guardian have such power?

L.
INTRODUCTION

The answer to your questions requires two inquiries: (1) an identification of the
statutory authority for guardianship of an adult in Oklahoma and (2) whether
that statutory authority, without a court order, includes the power to restrict or
terminate visitation. Additionally, your corresponding point that restriction of
visitation may be sought by court order is briefly addressed herein.

II.

TITLE 30 GOVERNS GUARDIANSHIP OF
ADULTS IN OKLAHOMA AND DOES NOT PRO-
VIDE A GUARDIAN WITH THE AUTHORITY
TO RESTRICT OR TERMINATE VISITATIONS
WITHOUT A COURT ORDER.

Guardianship in Oklahoma is governed by the Oklahoma Guardianship and
Conservatorship Act, including Sections 1-101 through 5-101. 30 0.S.2011,
§ 1-101. Article III of the Act specifically addresses guardianship of adults. 30
0.5.2011, § 1-102. Answering your questions requires a review of the legisla-
tive intent of the Act and its substantive provisions.
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A. The Legislature made its purpose clear in establishing the Oklahoma
Guardianship and Conservatorship Act, emphasizing maximum self-
reliance and independence of the ward.

The Legislature stated its purpose for establishing a system of guardianship was
in part, “to provide for the participation of such persons, as fully as possible,
in the decisions which affect them.” 30 O.S.2011, § 1-103(B). The Legislature
elaborated that “the court shall exercise the authority conferred by the Oklahoma
Guardianship Act so as to encourage the development of maximum self-reliance
and independence of the incapacitated or partially incapacitated person.” Id.
§ 1-103(B)(1). As to guardians, the Legislature further provided its intent, in
part, that guardians should “encourage, to the extent reasonably possible, inca-
pacitated or partially incapacitated persons to participate to the maximum extent
of their abilities in all decisions which affect them and to act on their own behalf
on all matters in which they are able to do so within the limitations imposed by
the court[.]” Id. § 1-103(B)(2)(b). Accordingly, the Legislature made its purpose
clear in establishing the Oklahoma Guardianship and Conservatorship Act, to
emphasize the maximum self-reliance and independence of the ward.

Having identified the statutory authority for guardianship in Oklahoma and
noting its stated purpose, we review the substantive provisions in that context.
“The fundamental rule of statutory construction is to ascertain and give effect
to legislative intent, and that intent is first sought in the language of a statute.”
J.LM. v. State,2005 OK 15,9 5, 109 P.3d 336, 338; see also State ex rel. Okla.
Firefighters Pension & Ret. Sys. v. City of Spencer,2009 OK 73,9 12,237 P.3d
125, 132. Legislative intent is “ascertained from the whole legislative act in
light of its general purpose and object.” City of Tulsa v. State ex rel. Pub. Emp.
Relations Bd., 1998 OK 92,9 14,967 P.2d 1214, 1220; see also J.L.M., 2005
OK ¥ 5, 109 P.3d at 338. The statutory language will be given its “plain and
ordinary meaning unless it is contrary to the purpose and intent of the statute
when considered as a whole.” Stump v. Cheek, 2007 OK 97,9 9, 179 P.3d 606,
611. Where the “language is plain and clearly expresses the legislative will,
further inquiry is unnecessary.” Cattlemen s Steakhouse, Inc. v. Waldenville,
2013 0K 95,9 14,318 P.3d 1105, 1110.

B. The plain statutory language of the Act does not provide a guardian
the power to restrict or terminate visitation.

A guardian’s power to restrict or terminate visitation must be found in the Act
itself, or be derived from a court order. Section 3-118 provides that a guardian
of an adult “is responsible for the care or control of the ward pursuant to the
provisions of the Oklahoma Guardianship and Conservatorship Act, and the
orders of the court, and the guardianship plan approved by the court . . ..” 30
0.5.2011, § 3-118(A). Thus, the only sources of a guardian’s authority are the
Act itself, and the courts. The Legislature went even further, explicitly stating
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that a “guardian shall have no powers except as provided by the Oklahoma
Statutes or given to such guardian in the orders in the guardianship proceeding.”
1d. § 3-119 (emphasis added). These provisions stating the limitation of power
within Article III are congruent with the general provisions of Article I, which
include, “[a] guardian has only those powers over the person or the property
of the ward, or both such person and property, as ordered by the court pursuant
to this title.” Id. § 1-119.

Areview of Title 30 reveals the Oklahoma Legislature did not provide a guardian
with the statutory authority to restrict or terminate visitations. Such a power is
simply not included in the statute. Indeed, Section 1-124 requires the “Admin-
istrative Office of the Courts shall prepare a guardianship and conservatorship
handbook for distribution to the district courts,” which is to include in clear,
simple language “the duties and responsibilities of such guardians and conser-
vators.” 30 0.S.2011, § 1-124. A review of the handbook likewise provides no
mention of the duty or power of a guardian to restrict or terminate visitation, and
states “[i]n general, all the powers and duties of the guardian are set forth in the
order of the court creating the guardianship.” ADMIN. OFFICE OF THE COURTS,
A HANDBOOK FOR GUARDIANS 6 (n.d.), http://www.oscn.net/forms/aoc_form/
adobe/Guardian.-Guardianship-Handbook.pdf (last visited Oct. 12, 2015).

Thus, the Act plainly excludes a guardian’s power to restrict or terminate visi-
tation. Stump, 2007 OK § 9, 179 P.3d at 611 (“The words of a statute will be
given their plain and ordinary meaning unless it is contrary to the purpose and
intent of the statute when considered as a whole.”).

C. An argument that Title 30 implies the power to restrict or terminate
visitations is inconsistent with the legislative intent.

To the extent that one might argue language in Title 30 could be implied to
confer the power to restrict or terminate visitations, such an interpretation is
inconsistent with the legislative intent of the Act as set forth above and in the
context of other provisions in the Act. The enumerated duties and limitations
both indicate the Legislature did not intend for guardians to restrict or terminate
visitations without a court order.

Section 3-118 provides some affirmative duties, including in part, to “assure
that the ward has a place of abode in the least restrictive, most normal set-
ting consistent with the requirements for his health or safety[.]” 30 O.S.2011,
§ 3-118(B)(1)(b). The power to restrict visitations is not included in the enumer-
ated duties listed in Section 3-118, and the duty to assure the least restrictive
and most normal setting indicates that the Legislature intended the ward to
retain the right of visitations.
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In addition to enumerated duties, there are also some limitations on a guardian’s
power. 30 0.5.2011, § 3-119. The Oklahoma Legislature provided a short list of
limitations but indicated that the list was not exhaustive. 30 O.S.2011, § 3-119
(stating the “limitation of powers includes but is not limited to the following”).
The limitations include in part, that “[nJo guardian shall have the power to
prohibit the marriage or divorce of a ward except with specific authorization of
the court having jurisdiction of the guardianship proceeding|[.]” Id. § 3-119(4).
A guardian also cannot “consent on behalf of the ward to the termination or
relinquishment of parental rights of the ward[.]” /d. § 3-119(2). These limita-
tions strongly suggest the Legislature’s desire to leave relationship decisions
with the ward. Id. § 3-119.

Thus, in addition to a lack of any enumerated power to restrict visitations without
a court order, it further appears consistent with the Act that the power to control
relationships could not proceed without a court order. State ex rel. Pub. Emp.
Relations Bd., 1998 OK § 14,967 P.2d at 1220 (stating that “intent is ascertained
from the whole legislative act in light of its general purpose and object”). See
also Stump,2007 OK 99,179 P.3d at 611 (“The words of a statute will be given
their plain and ordinary meaning unless it is contrary to the purpose and intent
of the statute when considered as a whole.”).

The Oklahoma Court of Civil Appeals elaborated on the intent of the Legislature
to allow wards to determine their relationships and associations in a case where
a ward was ordered by a district court to continue visitations with his father. In
re Guardianship of Rowland,2015 OK CIV APP 39,99 5-10,348 P.3d 228, 230.
There, the court held the ward “has the right to choose with whom he associ-
ates.” Id. § 6,348 P.3d at 230. Most notably, the court went on to address the
purpose and intent of the Legislature in Section 1-103, including the provisions
to “provide for the participation of such persons, as fully as possible” and to
“encourage the development of maximum self-reliance and independence.” /d.
97,348 P.3d at 230 (quoting 30 O.S.2011, § 1-103). The court held its ruling
is “consistent with legislative intent” and that an ordered visitation “does not
allow [the ward] to participate in decisions affecting him, nor does it foster his
independence.” Id. 9 7-8, 348 P.3d at 230. While this case does not address
the power of a guardian to restrict or terminate visitation without a court order,
it affirms the legislative intent of the Oklahoma Guardianship and Conservator-
ship Act. Specifically, it affirms that without a court order, and in this case an
order that has a sufficient basis, the ward “has the right to choose with whom
he associates.” Id. § 6, 348 P.3d at 230.
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II1.

WHERE A GUARDIAN BELIEVES VISITATION
RESTRICTIONS ARE NECESSARY, THE GUARD-
IAN SHOULD SEEK SUCH A REMEDY WITH
THE COURTS.

While the Oklahoma Guardianship and Conservatorship Act does not provide a
guardian with the power to restrict or terminate visitation without a court order,
such a remedy where necessary may be sought with the courts.

A. The courts may provide guardians with additional powers in guardian-
ship proceedings.

As set forth above, the Oklahoma Guardianship and Conservatorship Act states
a guardian’s powers include those “given to such guardian in the orders in the
guardianship proceeding.” 30 O.S.2011, § 3-119. Accordingly, should a guardian
believe it necessary to obtain authority to restrict or terminate visitations, such
power would have to be sought through court orders in the initial or subsequent
guardianship proceedings, as it is not provided by statute.!

B. Courts may issue and enforce orders restricting visitation, for the pro-
tection of a ward, under the Protective Services for Vulnerable Adults
Act.

As your question indicates, in addition to court orders in guardianship proceed-
ings, an example of court protection is found in the Protective Services for
Vulnerable Adults Acts. This Act provides that any person “having reason to
believe that visitation of a vulnerable adult should be restricted may notify the
Department of Human Services pursuant to the Protective Services for Vulner-
able Adults Act.” 43A 0.S.2011, § 10-111(D). A vulnerable adult is defined as
“an individual who is an incapacitated person” and an incapacitated person
includes “a person for whom a guardian, limited guardian, or conservator has
been appointed pursuant to the Oklahoma Guardianship and Conservatorship
Act[.]” Id. § 10-103(A)(4)(b), (A)(5).

Where this procedure is followed, “district courts are vested with jurisdiction
to issue orders and enforce orders restricting visitation, by the custodian or by
any other person specified by the court, of a vulnerable adult who is receiving
or has been determined to need protective services pursuant to the Protective
Services for Vulnerable Adults Act.” 43A O.S.2011, § 10-111(A)(1). Title 30
references this procedure stating, “Reports regarding the abuse, neglect, or
exploitation of an incapacitated person, or a partially incapacitated person shall
be made and shall be governed by the provisions of the Protective Services for

' A guardian should first look to the initial court order of the guardianship proceeding to
determine if the power to restrict or terminate visitation is provided, and if necessary seek such
authority through Title 30 guardianship proceedings.
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Vulnerable Adults Act.” 30 0.S.2011, § 4-903(A)(3). These provisions ensure
a ward is not without means of protection by the courts.

It is, therefore, the official Opinion of the Attorney General that:

1. A guardian has no powers except as provided by the Oklahoma
Guardianship and Conservatorship Act, or by court orders. 30
0.8.2011, §§ 1-119, 3-118(A), 3-119.

2. Title 30 does not provide a guardian with the power to solely,
and without court order, restrict or terminate visitation with a
nursing home resident or other vulnerable adult. 30 O.S.2011,
§ 3-118(B).

3. Where a guardian believes restriction of visitation is necessary,
the guardian should seek such a remedy with the courts. 30
0.5.2011, §§ 1-119, 3-118(A), 3-119.

E. SCOTT PRUITT
ATTORNEY GENERAL OF OKLAHOMA

TIMOTHY J. DOWNING
ASSISTANT ATTORNEY GENERAL
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John D. Harrington, Chairman November 9, 2015
Statewide Virtual Charter School Board

This office has received your request for an official Attorney General Opinion
in which you ask the following questions:

1. Does the Oklahoma Charter Schools Act establish the Statewide
Virtual Charter School Board as a state agency/entity separate
and apart from the State Department of Education?

2. Does the Office of Management and Enterprise Services
(“OMES”) have the authority to establish a separate cash ac-
count for the Statewide Virtual Charter School Board?

3. Does the Oklahoma Charter Schools Act require the State
Department of Education to serve as the budgeting entity of
the Statewide Virtual Charter School Board after December
31, 2014?

L.
INTRODUCTION

Since 1999, Oklahoma has supplemented its traditional public school system
with a concurrent system that allows for the creation and maintenance of char-
ter schools. See 1999 Okla. Sess. Laws ch. 320, § 6 (currently at 70 O.S.2011,
§ 3-131). Among other things, charter schools encourage the development of
innovative teaching methods, foster healthy competition with traditional pub-
lic schools, and increase learning opportunities for students. See 70 O.S.2011,
§ 3-131. While it used to be that charter schools could only exist in brick and
mortar buildings within clearly defined school districts, that is not true today.
Technological advances led to the emergence of virtual charter schools whose
boundaries extend to all corners of the State. Because these virtual schools
cannot be contained within the traditional geographical boundaries of a school
district, the Legislature created a new mechanism for their sponsorship—the
Statewide Virtual Charter School Board. Your questions revolve around whether
the Legislature intended this Board to be its own state agency.

1L
THE STATEWIDE VIRTUAL CHARTER SCHOOL BOARD
The Oklahoma Legislature created the Statewide Virtual Charter School Board
(“Board”) in 2012," giving the Board “sole authority to authorize and spon-

sor statewide virtual charter schools” within the State. 70 O.S.Supp.2015,
§ 3-145.1(A). The Board is made up of five appointed members—one by the

' See 2012 Okla. Sess. Laws ch. 367, § 3 (codified at 70 O.S.Supp.2012, § 3-145.1)
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Governor, two by the President Pro Tempore of the Senate, and two by the
Speaker of the House of Representatives—and two ex-officio, non-voting
members, the State Superintendent of Public Instruction, and the Secretary of
Education, or their designees. Id. Pursuant to statute, the Board must:

1. Provide oversight of the operations of statewide virtual
charter schools in this state;

2. Establish a procedure for accepting, approving and disap-
proving statewide virtual charter school applications and
a process for renewal or revocation of approved charter
school contracts which minimally meet the procedures set
forth in the Oklahoma Charter Schools Act;

3. Make publicly available a list of supplemental online
courses which have been reviewed and certified by the
Statewide Virtual Charter School Board to ensure that the
courses are high quality options and are aligned with the
subject matter standards adopted by the State Board of
Education pursuant to Section 11-103.6_of this title. The
Statewide Virtual Charter School Board shall give special
emphasis on listing supplemental online courses in sci-
ence, technology, engineering and math (STEM), foreign
language and advanced placement courses. School districts
shall not be limited to selecting supplemental online courses
that have been reviewed and certified by the Statewide
Virtual Charter School Board and listed as provided for in
this paragraph; and

4. In conjunction with the Office of Management and En-
terprise Services, negotiate and enter into contracts with
supplemental online course providers to offer a state rate
price to school districts for supplemental online courses
that have been reviewed and certified by the Statewide
Virtual Charter School Board and listed as provided for in
paragraph 3 of this subsection.

70 O.S.Supp.2015, § 3-145.3(A).

Initially, the State Department of Education provided the Board with staff sup-
port. /d. § 3-145.1(F). But after December 31,2014, the Board began providing
its own staff support and now has the sole authority to hire and terminate its
own employees. Id.; OAC 777:1-1-4(b). In order to pay for that administrative
support and in furtherance of the Board’s mission, the Board may retain up
to 5 percent of the state aid allocated to statewide virtual charter schools. /d.
§ 3-145.3(D). The 5 percent retained by the Board then flows into the Statewide
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Virtual Charter School Board Revolving Fund, which was created earlier this
year and which can only be operated by the Board. The provision that created
the Fund states:

There is hereby created in the State Treasury a revolving fund
for the Statewide Virtual Charter School Board to be designated
the “Statewide Virtual Charter School Board Revolving Fund”.
The fund shall be a continuing fund, not subject to fiscal year
limitations, and shall consist of all monies received by the
Statewide Virtual Charter School Board from State Aid pursuant
to Section 3-145.3 of Title 70 of the Oklahoma Statutes or any
other state appropriation. All monies accruing to the credit of
the fund are hereby appropriated and may be budgeted and
expended by the Statewide Virtual Charter School Board for
the purpose of supporting the mission of the Statewide Virtual
Charter School Board. Expenditures from the fund shall be
made upon warrants issued by the State Treasurer against claims
filed as prescribed by law with the Director of the Office of
Management and Enterprise Services for approval and payment.

70 O.S.Supp.2015, § 3-145.7 (emphasis added). The Board is further authorized
to promulgate rules “as may be necessary to implement” the Oklahoma Charter
Schools Act. 70 O.S.Supp.2015, § 3-145 4.

I11.

THE LEGISLATURE INTENDED THE BOARD TO
BE AN ENTITY SEPARATE AND APART FROM
THE STATE DEPARTMENT OF EDUCATION

In construing any statute, we must first ascertain and give effect to legislative
intent. YDFE, Inc. v. Schlumar, Inc.,2006 OK 32,9 6, 136 P.3d 656, 658. Where
that intent is not expressly stated, we look to “various provisions of the relevant
legislative scheme to ascertain and give effect to the legislative intent and the
public policy underlying that intent.” /d. Because there is no language provid-
ing for the creation of an agency or executive office in the Board’s enabling
statute, we must look to the structure and nature of the Board itself as evidence
of the Legislature’s intent.

When we have conducted similar analyses regarding an entity’s independent
status in the past, we have considered the following, albeit non-exhaustive,
factors: whether the entity’s enabling statute has specific language indicating
its independent nature; whether the entity in question employs its own staff;
who has control over revolving funds; and whether the entity is authorized to
promulgate rules.
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For example, in 2003 we examined the statutorily created Oklahoma State Bond
Advisor (“Bond Advisor”) and that position’s relationship to the Department
of Central Services. See A.G. Opin. 2003-3. In that opinion, we concluded that
the Bond Advisor was not subject to control by or subordinate to the Director
of the Department of Central Services. Id. at 20. At its outset, the Bond Advisor
was a “position within the [Department of Central Services.]” Id. at 16, (citing
62 0.S.Supp.1987, § 695.7(B)).2 However, that description was later amended
to read “[t]he Oklahoma State Bond Advisor shall be an independent position
within the [Department of Central Services]” and “may employ the necessary
staff to carry out the duties of the Bond Advisor.” 1990 Okla. Sess. Laws ch.
342, § 2(B) (amending 62 O.S.Supp.1989, § 695.7(B)). Additionally, funding
for the Bond Advisor flowed to the Bond Oversight Revolving Fund. Even
though the Fund’s provision stated that “[a]ll monies accruing to the credit of
said fund are hereby appropriated and may be budgeted and expended by the
Department of Central Services,” A.G. Opin. 2003-3, at 19 (quoting 62 0.S5.2001,
§ 695.8a), we found that “nothing in the statutes authorizes the Department
of Central Services to regulate how the money in the revolving fund may be
spent.” A.G. Opin. 2003-3, at 20. Therefore, we concluded that “[t]he Director
of the Department of Central Services ha[d] no authority to impose specific
budget cuts on funds appropriated for the Oklahoma State Bond Advisor.” /d.

That same year, we also analyzed the relationship between the Real Estate Ap-
praiser Board and the Oklahoma Insurance Department. See A.G. Opin. 2003-9.
In that Opinion, we concluded that the Real Estate Appraiser Board functioned
independently from the Oklahoma Insurance Department for three main reasons.
First, the Legislature had explicitly stated that it was “independent” from and
“adjunct to” the Insurance Department. /d. at 39 (“Actions of the Board shall
not be subject to review by the [Insurance] Department.”). /d. at 40. Second,
the role of the Insurance Department with respect to the Real Estate Appraisers
Board was limited only to providing administrative support and other assistance
as may be requested by the Board. /d. at 40. And third, the Real Estate Appraiser
Board had the authority to promulgate regulations and other functions necessary
to implement the Act. Id.; see 59 O.S.2011, § 858-706.

Many of the characteristics we relied on in those opinions are present here. First,
the supervisory power of the State Department of Education is limited only to
reviewing sponsorship denials. Second, the Statewide Virtual Charter School
Board maintains its own staff “as is authorized by law and necessary to fulfill
the duties set forth by Oklahoma statute and regulations.” 70 O.S.Supp.2015,
§ 3-145.1(F); OAC 777:1-1-4. Third, it is the sole authorizer of the budgeting
and expenditure of the Statewide Virtual Charter School Board Revolving Fund.
70 O.S. Supp.2015, § 3-145.7. And fourth, the Board was given the authority to

2 That provision now states that “[t]he Office of the State Bond Advisor shall be a separate

state agency as set forth in Section 695.7a . . . ” 62 O.S.Supp.2015, § 695.7(B).
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promulgate rules. /d. § 3-145.4. In addition to those characteristics, the Board
is also given sole authority to “authorize and sponsor statewide virtual charter
schools” within the State, and the members of the Board include the State Su-
perintendent of Public Instruction, the Secretary of Education, and five other
appointed members. /d. § 3-145.1(A).

Based on these factors, it appears that it was the Legislature’s intent to create
an autonomous entity that did not require budgetary or administrative approval
from the State Department of Education.’ The structure and nature of the State-
wide Virtual Charter School Board closely resembles the structure and nature
of boards and offices we have in the past determined to be independent entities.
For these reasons, we find that the Board is an agency independent from the
State Department of Education.

Iv.

THE OFFICE OF MANAGEMENT AND ENTER-
PRISE SERVICES SHOULD ESTABLISH A SEPA-
RATE CASH ACCOUNT FOR THE BOARD THAT
IS NOT SUBJECT TO APPROVAL BY THE STATE
DEPARTMENT OF EDUCATION

This year, the Legislature created the Statewide Virtual Charter School Board
Revolving Fund into which all monies received by the Board from state aid
allocations must be deposited. Independent from the finding that the Legis-
lature intended the Board to have the authority to act as a separate entity, the
Legislature clearly intended for the Board to budget and expend “[a]ll monies
accruing to the credit of the fund . . . for the purpose of supporting the mission
of the Statewide Virtual Charter School Board.” 70 O.S.Supp.2015, § 3-145.7.
Nothing in this provision or the provisions of the Charter School Act authorizes
the State Department of Education to regulate how the money in the revolv-
ing fund may be spent. Thus, in order to comply with Section 3-145.7, OMES
should establish a separate cash account for the Board that is not subject to the
State Department of Education’s approval.

This conclusion is further supported by our State Bond Advisor Opinion. See
A.G. Opin. 2003-3. The statute governing the Bond Oversight Revolving Fund
specifically gave the Department of Central Services rather than the State
Bond Advisor the authority to budget and expend monies within the fund.

3 The Board is not, however, completely separate and distinct from the State Depart-
ment of Education. As with many state agencies, the Board and the State Department
of Education are interrelated. For instance, the Board uses the State Department of
Education’s facilities for its office, see 70 O.S.Supp.2015, § 3-145.1(F), and receives
travel reimbursement from the State Department of Education, see id. § 3-145.2(C).
Further, if the Board denies, declines to renew, or terminates a charter contract with a
statewide virtual charter school, that decision may be appealed to the State Board of
Education. See id. § 3-145.3(F).
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Nevertheless, we found that because the statute did not sanction that Depart-
ment’s regulation of the money, the Bond Advisor had the sole responsibility
for authorizing specific budget cuts. Id. at 20. Here, the statute governing the
Statewide Virtual Charter School Board Revolving Fund expressly provides that
the revolving fund may “be budgeted and expended by the Statewide Virtual
Charter School Board.” 70 O.S. Supp.2015, § 3-145.7. There can thus be no
question as to the Legislature’s intent regarding who shall approve expenditures
made from the Fund.

It is, therefore, the official Opinion of the Attorney General that:

1. The Oklahoma Charter Schools Act establishes the Statewide
Virtual Charter School Board as an entity separate and apart
from the State Department of Education.

2. The Office of Management and Enterprise Services should
establish a separate cash account for the Statewide Virtual
Charter School Board. See 70 O.S.Supp.2015, § 3-145.7.

3. The Statewide Virtual Charter School Board serves as its own
budgeting entity and is not subject to budgetary restrictions
of the State Department of Education. See 70 O.S.Supp.2015,
§ 3-145.7.

E.SCOTT PRUITT
ATTORNEY GENERAL OF OKLAHOMA

SARAH GREENWALT
ASSISTANT SOLICITOR GENERAL
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The Honorable Mike Ritze November 30, 2015
State Representative, District 80

The Honorable Chris Kannady
State Representative, District 91

The Honorable Kevin Calvey
State Representative, District 82

This office has received your requests for an official Attorney General Opinion
in which you ask, in effect, the following questions:

Pursuant to Title 52, Section 137.1 of the Oklahoma Statutes, politi-
cal subdivisions of the State of Oklahoma may (1) “enact reasonable
ordinances, rules and regulations concerning road use, traffic,
noise and odors incidental to oil and gas operations within [their]
boundaries” so long as such ordinances, rules, and regulations are
not inconsistent with regulations established under Title 52 or by
the Oklahoma Corporation Commission, and (2) “establish reason-
able setbacks and fencing requirements for oil and gas well site
locations as are reasonably necessary to protect the health, safety
and welfare of [their] citizens but may not effectively prohibit or
ban any oil and gas operations|.]” Section 137.1 also provides, in
relevant part, that “[a]ll other regulations of oil and gas operations
shall be subject to the exclusive jurisdiction of the Corporation
Commission.”

1. Do the provisions of Section 137.1, which limit municipal
regulation of oil and gas operations, apply equally to charter
municipalities organized under Article XVIII, Section 3 of the
Oklahoma Constitution and non-charter municipalities?

2. May a political subdivision regulate aspects of oil and gas op-
erations that are not specifically enumerated in Section 137.1?

3. Ifapolitical subdivision adopts setback and/or fencing require-
ments for oil and gas well sites that effectively prohibit certain
types of drilling within its boundaries, will those measures be
enforceable in light of Section 137.1?

4. Will an ordinance adopted by a political subdivision be en-
forceable, notwithstanding a conflict with Section 137.1, if the
ordinance (a) predates the statute, or (b) provides for an appeal
process to a board of adjustment or local governing body?
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5. How will it be determined whether an ordinance, rule, or regu-
lation concerning road use, traffic, noise, or odors incidental
to oil and gas operations or a particular setback and fencing
requirement for oil and gas well site locations meet the reason-
ableness requirement of Section 137.1?

BACKGROUND

A common theme underlying each of the questions presented is the proper
balance of regulatory power between the State and its localities. While there
is a clear hierarchy of regulatory authority between a State and its political
subdivisions, see, e.g., City of Hartshorne v. Marathon Oil Co., 1979 OK 48,
96,593 P.2d 97,99, a locality is not without power to police matters within its
boundaries. Indeed, the concept of concurrent jurisdiction has deep roots in
Oklahoma law. See, e.g., Sparger v. Harris, 1942 OK 418,919,131 P.2d 1011,
1014 (“Where the Legislature has made or may by general law make a specific
police regulation, that fact of itself will not prevent the lawmaking power of a
city from making further regulations on the same subject, not inconsistent with
general laws.” (quoting Ex parte Johnson, 1921 OK CR 202, (Syllabus ¥ 4),
201 P. 533,534 (Syllabus § 4))); see also Moore v. City of Tulsa, 1977 OK 43,
92,561 P2d 961, 963 (“A municipal corporation may exercise police power
on subjects of municipal concern which are also proper for statutory regulation,
and where the state has not spoken the position of a municipal corporation is
analogous to that of the state to the federal government with reference to mat-
ters of interstate commerce.”). A full discussion of the contours of this balance
between state and local powers is beyond the scope of this opinion. Nevertheless,
this framework informs our analysis regarding the effects of Section 137.1 on
local regulation of oil and gas activities.

Municipalities in Oklahoma have had a long-recognized role in regulating oil
and gas operations within their boundaries.! See Vinson v. Medley, 1987 OK 41,
96,737 P.2d 932,936 (“A city is empowered to enact zoning laws to regulate
the drilling of oil-and-gas wells with a view to safeguarding public welfare.
Without these regulations residents would be exposed to multiple dangers and
unnecessary inconveniences.” (footnote omitted)); City of Hartshorne, 1979 OK
96,593 P.2d at 99 (“There is no doubt a city, under its police power, may enact
ordinances regulating the drilling of oil and gas wells within its city limits.”);
Van Meter v. H.F. Wilcox Oil & Gas Co., 1935 OK 188,94 27,41 P.2d 904,911
(“Itis no longer open to doubt that a city has the authority to regulate the drilling
of oil wells within its corporate limits.”). Thus, courts have upheld ordinances

' While several of the questions addressed herein refer to political subdivisions generally,

counties in Oklahoma do not have the same regulatory authority over oil and gas operations as
municipalities. For instance, the extraction of oil and gas is specifically exempt from the zoning
authority granted to counties. See 19 0.S.2011, §§ 866.30, 868.11; see also A.G. Opin. 86-37, at
66. We do not address in this opinion all of the implications of this disparate regulatory authority.
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ranging from simple permitting and fee requirements, see, e.g., Ptak v. Oklahoma
City, 1951 OK 99, 229 P.2d 567, to those that confine oil and gas operations to
certain areas within the municipality and restrict the number of wells allowed
per parcel. See, e.g., Van Meter, 1935 OK 188, 41 P.2d 904.

At the same time, the State has an interest in regulating the extraction and
production of oil and gas resources, an industry that has long been a driving
force behind the State’s economy. See, e.g., C.C. Julian Oil & Royalties Co. v.
Capshaw, 1930 OK 452,913,292 P. 841, 844. But even with the creation of the
Oklahoma Corporation Commission as the state entity with exclusive jurisdiction
over the drilling and operation of oil and gas wells, see 1917 Okla. Sess. Laws
ch. 207, § 2, municipalities have retained some regulatory authority regarding
oil and gas production within city limits. See Gant v. Oklahoma City,1931 OK
241,9 11, 6 P.2d 1065, 1068 (declining to hold “that the general police power
of Oklahoma City to provide for the safety and health of its inhabitants, is in
any way taken away by virtue of the jurisdiction conferred upon the corporation
commission, to superintend the drilling for oil and gas, and their carrying and
preservation”); C.C. Julian Oil & Royalties Co. v. Oklahoma City, 1934 OK 88,
916,29 P.2d 952,955 (rejecting the argument that the Legislature’s grant to the
Corporation Commission of “exclusive power” to regulate oil and gas drilling
deprived cities of the authority “to adopt any ordinance, rule, or regulation at-
tempting to govern or control the drilling of such wells”).

We acknowledged this concurrent authority in a 2006 Attorney General Opinion
interpreting Section 52(B) of Title 17, which grants the Corporation Commis-
sion and incorporated cities and towns, together, “exclusive jurisdiction over
permit fees for the drilling and operation of oil and gas wells.” 17 O.S.2011,
§ 52(B). In that opinion, we stated, “[t]he fact that the Corporation Commis-
sion has issued a permit to drill a well would not prevent a city from denying
an application for a permit to drill the well pursuant to its municipal ordinances
when, for example, the location was not zoned for such an activity.” A.G. Opin.
2006-12, at 94. The concept of shared authority over oil and gas regulation was
also recognized in Section 137 of Title 52, which provided as follows:

Nothing in this act is intended to limit or restrict the rights of
cities and towns governmental corporate powers to prevent oil
or gas drilling therein nor under its police powers to provide its
own rules and regulations with reference to well-spacing units
or drilling or production which they may have at this time under
the general laws of the State of Oklahoma.

52 0.5.2011, § 137 (repealed by 2015 Okla. Sess. Laws ch. 341, § 2). The
“act” referenced in Section 137 is found in 1935 Session Laws, Chapter 59,
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Article 1, which addressed, among other things, “the spacing of oil wells in the
common sources of oil supply in this State, more effectively preventing waste
and adjusting the correlative rights of producers of oil and royalty owners in
such common sources of supply[.]” The legislation also clarified the role of the
Corporation Commission in regulating well spacing to prevent waste in oil and
gas production. See id. § 3.

In the most recent legislative session, however, the Legislature altered this
shared regulatory structure via its enactment of Senate Bill 809. See 2015 Okla.
Sess. Laws ch. 341. The bill had two sections. The second section repealed
the entirety of Section 137 of Title 52, quoted above. Id. § 2. The first section
created Section 137.1 of Title 52, which, subject to the following exceptions,
provides that “all...regulations of oil and gas operations shall be subject to the
exclusive jurisdiction of the Corporation Commission.” See id. § 1 (emphasis
added). The first exception authorizes municipalities, counties, or other politi-
cal subdivisions to:

enact reasonable ordinances, rules and regulations concern-
ing road use, traffic, noise and odors incidental to oil and gas
operations within [their] boundaries, provided such ordinances,
rules and regulations are not inconsistent with any regulation
established by Title 52 of the Oklahoma Statutes or the Cor-
poration Commission.

1d. (emphasis added). This exception appears to be a recognition of the tradi-
tional power of municipalities to regulate traffic and road use, see 11 O.S.2011,
§§ 22-117, 36-101, and abate nuisances, see id. § 22-121, within their bound-
aries. See also Moore, 1977 OK 9§ 2, 561 P.2d at 963 (describing home-rule
municipalities’ powers of self-government to address similar concerns).

The second exception permits municipalities, counties, or other political sub-
divisions to:

establish reasonable setbacks and fencing requirements for
oil and gas well site locations as are reasonably necessary to
protect the health, safety and welfare of its citizens but may
not effectively prohibit or ban any oil and gas operations,
including oil and gas exploration, drilling, fracture stimulation,
completion, production, maintenance, plugging and abandon-
ment, produced water disposal, secondary recovery operations,
flow and gathering lines or pipeline infrastructure.

2015 Okla. Sess. Laws ch. 341, § 1 (emphasis added). This provision appears
to be directed at the zoning power of a municipality to restrict certain indus-
tries and activities to particular sub-areas within city limits. See 11 O.S.2011,



2015-12 Opinions of the Attorney General 87

§ 43-101. As noted above, municipal zoning ordinances that affect oil and gas
development have been the subject of litigation since shortly after statehood.

ANALYSIS

Your questions touch on several topics regarding the impact of Senate Bill
809 —and in particular the provisions of new Section 137.1 of Title 52—on the
regulatory authority of political subdivisions. These are addressed in the follow-
ing order. First,we analyze whether Section 137.1 affects charter municipalities
and statutory municipalities differently, concluding that it does not. Specifically,
if local regulation by either type of municipality conflicts with Section 137.1,
the regulation is void. Second, we examine whether regulation by political
subdivisions is now limited to only those aspects of oil and gas operations that
are specifically enumerated in Section 137.1, and conclude that it is. Third, we
address three specific scenarios in which local regulation would conflict with
Section 137.1 and conclude that, in each case, the local regulation would be
void. Finally,even permissible local regulations of oil and gas activity—i.e.,
those that address a subject matter specifically listed in Section 137.1 and that
do not otherwise conflict with state law —must also be reasonable. Therefore,
in the final section we review the guidelines for determining whether local oil
and gas regulations satisfy the reasonableness requirement of Section 137.1.

1. The provisions of Section 137.1 of Title 52 apply equally to charter mu-
nicipalities organized under Article XVIII, Section 3 of the Oklahoma
Constitution and non-charter municipalities.

“In Oklahoma, municipalities are divided into two categories: charter and
non-charter (or statutory) municipalities.” Trentham v. Isaacs, 2014 OK CIV
APP 35,9 16,324 P.3d 425, 428. As the name suggests, statutory/non-charter
municipalities derive their legislative authority from statute. See 11 O.S.2011,
§ 14-101 (permitting municipalities to “enact ordinances, rules and regulations
not inconsistent with the Constitution and laws of Oklahoma for any purpose
mentioned in Title 11 of the Oklahoma Statutes or for carrying out their mu-
nicipal functions”) (emphasis added); see also City of Hartshorne, 1979 OK,
9 4,593 P.2d at 99 (A city has no inherent power or authority; it possesses
and can exercise only those powers expressly granted, or incidental to powers
expressly granted, by the state.”). In all cases of conflict between an ordinance
of a non-charter municipality and state law, the ordinance is void and state law
controls. See Nucholls v. Bd. of Adjustment, 1977 OK 3,9 8,560 P.2d 556, 559;
Morehead v. Dyer, 1973 OK 121,99 8-9,518 P.2d 1105, 1107-08 .

2 A third exception, not relevant here, permits political subdivisions to “enact reasonable

ordinances, rules and regulations concerning development of areas within [their] boundaries
which have been or may be delineated as a one-hundred-year floodplain but only to the mini-
mum extent necessary to maintain National Flood Insurance Program eligibility.” See 2015
Okla. Sess. Laws ch. 341, § 1.
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As for charter (or “home-rule”) municipalities, the Oklahoma Constitution
permits a municipality with a population greater than 2,000 to “frame a charter
for its own government, consistent with and subject to the Constitution and laws
of this State[.]” OKLA. CONST. art. XVIII, § 3(a); see also 11 0.S.2011, § 13-
101. “A city which adopts a home-rule charter . . . is accorded full power of
local self-government, and as such the city has the power to enact and enforce
ordinances to protect the public peace, order, health, morals and safety of its
inhabitants, even though general statutes exist relating to the same subjects.”
Moore, 1977 OK 2,561 P.2d at 963. In cases of conflict between charter pro-
visions and state law, the charter will control if the provision “affects a subject
that is deemed to lie exclusively within municipal concern.” Vinson, 1987 OK
9 5,737 P.2d at 936 (emphasis added); see also 11 0.S.2011, § 1-102 (“Once
a municipal charter has been adopted and approved, it becomes the organic
law of the municipality in all matters pertaining to the local government of
the municipality and prevails over state law on matters relating to purely mu-
nicipal concerns|.]”). Conversely, if a charter provision conflicts with statutes
“affecting matters of general statewide concern, or in matters where the state
ha[s] a sovereign interest, the statutes control.” Brown v. Dunnaway, 1952 OK
297,94 13 248 P.2d 232, 234; see also City of Chickasha v. Arkansas Louisiana
Gas Co., 1981 OK CIV APP 5,9 7, 625 P.2d 638, 641 (holding that charter
enabling statutes ‘“may not be used to achieve predomination of an ordinance
over a conflicting statute in matters of statewide concern in an attempt to over-
ride substantive statutory law which relates to matters of statewide concern”).

“The line between a chiefly municipal affair and a sovereign state interest is
not well illuminated.” Edwards v. City of Sallisaw,2014 OK 86,9 11,339 P.3d
870, 874; see also Maurice H. Merrill, Constitutional Home Rule for Cities
Oklahoma Version, 5 OKLA. L. REV. 139, 159 (1952) (noting the difficulty in
identifying any “harmonizing principle” to differentiate matters of statewide
concern from “merely municipal affairs”). However, there is little question
that regulation of oil and gas production is a matter of statewide concern. As
the Oklahoma Supreme Court long ago recognized:

[I]t cannot be disputed that the production of petroleum and
its various products is one of the major industries of this state,
and one in which many of its citizens are vitally concerned.
The almost universal use of oil, gasoline, and other petroleum
products, together with the fact that a major portion of the
revenues to support our educational and eleemosynary insti-
tutions and other departments of state government is derived
from taxes levied upon this industry, makes the conservation
of this great natural resource a matter of grave concern to the
state and every citizen thereof.
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C.C. Julian Oil & Royalties Co. v. Capshaw, 1930 OK § 13,292 P. at 844; cf.
Jacobs Ranch, LLC v. Smith, 2006 OK 34,9 53, 148 P.3d 842, 856 (noting the
Legislature’s responsibility to regulate the state’s water resources for the benefit
of the state as a whole). With the passage of Senate Bill 809, the Legislature
reinforced this notion by situating all regulation of oil and gas operations, unless
specifically reserved to political subdivisions, within the exclusive jurisdiction
of a single state agency.

Therefore, because the production of oil and gas is a matter of statewide con-
cern, municipal charter provisions that conflict with state regulation of oil and
gas operations are invalid. See, e.g., Brown, 1952 OK § 13, 248 P.2d at 234.
Likewise, state regulation of oil and gas operations will, in all cases, control
over conflicting municipal ordinances of non-charter municipalities. See, e.g.,
Nucholls, 1977 OK § 8, 560 P.2d at 559. Accordingly, the effect of Section
137.1 of Title 52 on a municipality will be the same regardless of whether it is
a charter or a non-charter municipality: conflicting municipal regulations are
void and of no effect.?

2. Political subdivisions may regulate only those aspects of the oil and gas
industry that are specifically listed in Section 137.1 of Title 52.

Your second question involves the scope of local authority to regulate oil and
gas operations in light of the limiting language of Section 137.1. We believe the
answer lies in the plain language of the statute. See Rogers v. Quiktrip Corp.,
2010 OK 3,9 11, 230 P.3d 853, 859 (“If a statute is plain and unambiguous, it
will not be subjected to judicial construction but will receive the interpretation
and effect its language dictates.”). Indeed, it is clear from the entirety of Sen-
ate Bill 809 that the Legislature intended to limit local regulation to the areas
specifically enumerated therein.

We reach this conclusion for several reasons. First, the bill repealed Section
137 of Title 52, which recognized a broad authority of municipalities, pursu-
ant to their general police power, to ban oil and gas drilling within city limits
or to implement their own rules and regulations for well-spacing, drilling, and
production. See 2015 Sess. Laws ch. 341, § 2.

Second, the broad municipal authority recognized in Section 137 was replaced
with clear subject-matter limitations on oil and gas regulation by political sub-

3 Importantly, this opinion does not address the question of whether any particular ordinance

or charter provision conflicts with Section 137.1 or any other state regulation of oil and gas
operations. Answering that question would require parsing the language of both to determine
whether they “contain either express or implied conditions which are inconsistent and irrec-
oncilable with one another.” Moore, 1977 OK § 2, 561 P.2d at 963; see also Hampton v. Ham-
mons, 1987 OK 77,9 27, 743 P.2d 1053, 1060 (holding that in matters that “are of concern to
both the city and state and not the exclusive concern of either,” municipal and state regulations
that are not irreconcilable “are to be construed cumulatively”). Such an inquiry is beyond the
scope of this opinion.
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divisions. Now, Section 137.1 permits only regulations that (i) concern “road
use, traffic, noise and odors incidental to oil and gas operations” or (ii) establish
“setbacks and fencing requirements for oil and gas well site locations|.]” See
2015 Sess. Laws ch. 341,§ 14

Finally, the Legislature included explicit language in Section 137.1 that “[a]
Il other regulations of oil and gas operations shall be subject to the exclusive
Jurisdiction of the Corporation Commission.” Id. (emphasis added). The plain
language of these provisions, when taken together, evince clear legislative in-
tent to limit local oil and gas regulation to only those areas set forth in Section
13715 See, e.g., State v. Tate,2012 OK 31,9 7,276 P.3d 1017, 1020 (“Words
and phrases of a statute are to be understood and used not in an abstract sense,
but with due regard for context, and they must harmonize with other sections
of the Act.”).

3. Local regulations that conflict with Section 137.1 of Title 52 are invalid
and unenforceable, regardless of when the regulation was adopted or
whether it provides for an appeal process.

In this section, we address three scenarios described in your request letters, each
involving potential conflicts between local regulation of oil and gas activity and
the provisions of Section 137.1. Specifically, you asked, in effect, (a) whether
setback or fencing requirements that have the effect of banning certain types
of oil and gas activity are invalidated by Section 137.1, (b) whether a preexist-
ing local regulation that conflicts with Section 137.1 will remain valid due to
the fact that it was in place before the effective date of Senate Bill 809, and (c)
whether a local regulation that conflicts with Section 137.1 is valid if it includes
an appeal process to a board of adjustment or local governing body.

A. Setback and/or fencing requirements for oil and gas well sites that
effectively prohibit certain types of oil and gas drilling within the
subdivision’s boundaries conflict with Section 137.1 and are invalid.

Section 137.1 provides that, while political subdivisions may “establish reason-
able setbacks and fencing requirements for oil and gas well sites,” they “may
not effectively prohibit or ban any oil and gas operations.” 52 O.S.Supp.2015,
§ 137.1 (emphasis added). Such operations include, among other things, “oil
and gas exploration, drilling, [and] fracture stimulation[.]” /d. The plain lan-
guage of the statute proscribes the implementation by political subdivisions of
fencing or setback requirements for well sites that have the effect—whether
direct or indirect—of prohibiting or banning any oil and gas operations. As

4 Asnoted above, Section 137.1 also includes a third exception, not relevant here, pertaining

to local regulation of flood plain development.

> However, we note that incorporated cities and towns, along with the Corporation Commission,

may collect “permit fees for the drilling and operation of oil and gas wells.” 17 0.S.2011, § 52(B).
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noted above, “[i]f a statute is plain and unambiguous, it will not be subjected to
judicial construction but will receive the interpretation and effect its language
dictates.” Rogers, 2010 OK § 11, 230 P.3d at 859. We emphasize, however,
that while the answer to this question is clear in the abstract, its application to
particular ordinances, rules, or regulations is likely to be less obvious. Specifi-
cally, whether a particular setback or fencing requirement for oil and gas well
sites—or any set of such ordinances, rules, and regulations taken together —has
the effect of prohibiting oil and gas activity in violation of Section 137.1 will
require a fact-specific inquiry undertaken on a case-by-case basis. Any such
inquiry is beyond the scope of this opinion.

B. An ordinance that conflicts with Section 137.1 is void even if the
ordinance was in existence before the effective date of the statute.

As a general rule, an ordinance, regardless whether it was earlier enacted, “is
impliedly repealed by a later valid statute on the same subject which is incompat-
ible with it.” 6 MCQUILLIN MUNICIPAL CORPORATIONS § 21:32 (3d ed. 2015);
see also City of St. Louis v. Doss, 807 S.W.2d 61, 63 (Mo. 1991) (holding that
a preexisting municipal ordinance “was superceded and became unlawful when
the [conflicting] statute was enacted”). The same can be said for municipal
charter provisions. See 6 MCQUILLIN MUNICIPAL CORPORATIONS § 21:28
(“Undoubtedly a subsequent statute supersedes an earlier charter provision or
ordinance, where the repugnancy between the two makes it impossible that they
both can stand and where there is nothing in the constitution or statutes giving
the charter provision or ordinance continued force and effect locally despite
the repugnancy.”).

Oklahoma law supports this general rule. See Ex Parte Shaw, 1916 OK 179,
157 P. 900 (invalidating a local traffic ordinance that required drivers to reg-
ister their vehicles with the city because the ordinance conflicted with a later-
adopted state law that placed exclusive authority for vehicle registration with
the State Department of Highways); City of Kingfisher v. State, 1998 OK CIV
APP 39,999,958 P.2d 170, 172 (holding that a municipal charter provision that
required all sessions of the city’s governing board to be public was voided by
later amendments to the Open Meetings Act that permitted executive session
for certain purposes).

Moreover, a municipality may exercise only those powers that have been del-
egated to it by the State as the sovereign entity. See Fine Airport Parking, Inc.
v. City of Tulsa, 2003 OK 27,9 18,71 P.3d 5, 11. And where such power has
been delegated, it can also be withdrawn. See City of Chickasha, 1981 OK CIV
APPY 11,625 P.2d at 641. Indeed, it is a “well-established rule that a municipal
corporation is but a political subdivision of the state, and, being a mere creature
of the state, the powers may be enlarged, modified, or diminished by the state,
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without its consent.” Western Okla. Gas & Fuel Co. v. City of Duncan, 1926
OK 945,913,251 P. 37, 40.

In passing Senate Bill 809, the Legislature expressly withdrew the broad regula-
tory authority of localities over oil and gas operations, leaving in its place a more
limited scope of power. See discussion in Section 2, pp. 7 — 8 above. With this
withdrawal, localities no longer have the authority to enforce regulations that
fall outside the powers specifically granted to them by the Legislature in Section
137.1. Thus, an ordinance or charter provision that conflicts with Section 137.1,
but was adopted prior to the statute’s effective date, is nevertheless invalid.

C. That an appeal process may exist for an ordinance that otherwise
conflicts with Section 137.1 will not render the ordinance valid.

Similarly, the inclusion of a procedure for appeal to a board of adjustment or
local governing body will not validate an ordinance that conflicts with Section
137.1. As explained above, an ordinance conflicting with Section 137.1 is null
and void, leaving no doubt as to which party would prevail in any appeal. See
City of Cherokee v. Tatro, 1981 OK 127,9 8, 636 P.2d 337, 339 (noting futility
of judicial review of city’s denial of a variance where underlying ordinance is
void on its face). Indeed, the statutory authority of a board of adjustment to
grant special exceptions and variances from local zoning ordinances implicitly
assumes the validity of the underlying ordinance. See 11 O.S.2011, §§ 44-104
—107. Thus, a local appeal process will not serve to cure an otherwise invalid
ordinance.

4. A political subdivision’s regulation of oil and gas operations within its
boundaries must be “reasonable” to comply with Section 137.1 of Title
52.

For the reasons outlined above, local regulation of oil and gas operations may
not conflict with, or regulate areas not expressly enumerated in, Section 137.1.
Further, Section 137.1 explicitly requires all such regulations to be reasonable.
See 52 O.S.Supp.2015, § 137.1. In general, the reasonableness of a municipal
ordinance can only be judged by applying the language of a particular ordinance
to a specific set of facts. See, e.g., Hisaw v. Atchison, T. & S. F. Ry. Co., 1946
OK 139,915,169 P.2d 281, 284 (“A general ordinance may be unreasonable
when applied to one state of facts or to one particular locality, and reasonable
when applied to another set of facts or to another locality, and the fact that it
may be unreasonable as to one particular place does not necessarily render it
invalid as to all.”). Accordingly, we cannot evaluate the reasonableness of any

¢ While Section 137.1 explicitly requires local regulations of oil and gas operations to be
reasonable, we note also the general principles that any local regulation “must be reasonable
and not arbitrary or discriminatory.” A.G. Opin. 2012-10, at 89.
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particular regulation not before us. Nevertheless, Oklahoma law does provide
general guidelines for assessing the reasonableness of municipal zoning ordi-
nances, which are the most obvious example of local regulation that will be
affected by the enactment of Section 137.1.

In order to be considered reasonable, a zoning ordinance must be tethered to a
municipality’s proper exercise of its police power. See Clouser v. City of Nor-
man, 1964 OK 109,918,393 P.2d 827, 829; Nucholls, 1977 OK J 11, 560 P.2d
at 560. For instance, Oklahoma zoning statutes allow municipalities, “[f]or the
purpose of promoting health, safety, morals, or the general welfare of the com-
munity,” to enact regulations or restrictions on “the location and use of buildings,
structures and land for trade, industry, residence or other purposes.” 11 0.S.2011,
§ 43-101. This means that “[m]unicipal power to interfere by zoning with the
general rights of landowners is not unlimited, and a restriction by the character
of use cannot be imposed if it does not bear substantial relation to public health,
safety, morals or general welfare.” Nucholls, 1977 OK ¥ 11,560 P.2d at 560. If
the required relationship between the zoning ordinance and a permissible public
purpose is absent, the ordinance will be invalidated as arbitrary and unreason-
able. See Clouser,1964 OK 109,923,393 P.2d at 830 (invalidating municipal
ban on oil and gas drilling as applied to particular tract).

In many cases, the reasonableness of a zoning ordinance will amount to a judg-
ment call. Indeed, as the Oklahoma Supreme Court has recognized, “the ‘line
established [by a zoning ordinance] is necessarily somewhat arbitrary, since a
striking or marked difference cannot be expected to exist between property on
one side of an established line and that on the other.”” Mid-Continent Life Ins.
Co. v. Oklahoma City, 1985 OK 41,9 15,701 P.2d 412,415 (quoting Beveridge
v. Harper & Turner Oil Trust, 1934 OK 388,9 24,35 P.2d 435,441). In cases
where there is legitimate uncertainty as to whether a zoning ordinance bears a
substantial relationship to a permissible public purpose, the uncertainty will be
resolved in favor of the municipality.” Specifically, if the validity of a zoning
ordinance is “fairly debatable” the legislative judgment of the governing body
“must be allowed to control.” McNair v. Oklahoma City, 1971 OK 134,9 11,
490 P.2d 1364, 1367 (quoting Village of Euclid v. Ambler Realty Co.,272 U.S.
365, 388 (1926)); see also Hud Oil & Refining Co. v. Oklahoma City, 1934 OK
94 (Syllabus § 4), 30 P.2d 169, 170 (Syllabus § 4) (“If there is room for debate
as to whether a municipal ordinance is arbitrary or unreasonable, the court will
not substitute its own judgment for that of the legislative body charged with the
primary duty and responsibility of determining the question.”).

7 Indeed, with regard to municipal ordinances more generally, there is a “presumption in

favor of [upholding] a municipal ordinance.” Garrett v. Oklahoma City, 1979 OK 60,9 5, 594
P.2d 764, 766.
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Whether the validity of an ordinance is “fairly debatable” will vary case by
case. Ultimately, the determination of whether a zoning ordinance is reason-
able will depend on the nature of the restriction and the characteristics of the
affected property. For instance, in Beveridge v. Harper & Turner Oil Trust, a
municipal ordinance prohibiting drilling for oil and gas in an area of Oklahoma
City was upheld due to, among other things, the dense population of the area,
the likelihood of future growth and the inherent dangers and nuisance effects
of oil and gas production at that time. See id., 1934 OK 398, 99 7 — 23, 35
P.2d 435,438-40. By contrast, in Clouser v. City of Norman, the court found a
similar ban to be unreasonable as applied to a ten-acre tract that was occupied
only by a single family and where oil and gas development on the tract “could
not affect other areas . . . [or] the future development of the city.” See id., 1964
OK 922,393 P.2d at 830.% While these decisions, along with the general rules
reviewed herein, provide some guidelines for determining whether a particular
ordinance, rule, or regulation is reasonable as required by Section 137.1, the
ultimate determination of reasonableness can only be made on a case-by-case
basis.

It is, therefore, the official Opinion of the Attorney General that:

1. The provisions of 52 O.S.Supp.2015, § 137.1, which limit mu-
nicipal regulation of oil and gas operations, apply equally to
charter municipalities organized under OKLA. CONST. art.
XVIII, § 3 and non-charter municipalities.

2. The power of political subdivisions to regulate oil and gas activ-
ity is limited to those areas enumerated in 52 O.S.Supp.2015,
§ 137.1, specifically (a) enacting reasonable ordinances, rules,
or regulations concerning road use, traffic, noise, and odors in-
cidental to oil and gas operations, (b) establishing setbacks and
fencing requirements for oil and gas well site locations as are
reasonably necessary to protect the health, safety, and welfare
of their citizens, but that do not effectively prohibit or ban any
oil and gas operations, and (c) enacting ordinances, rules, and
regulations regarding development of areas that have been or
may be delineated as a one-hundred-year floodplain but only
to the minimum extent necessary to maintain National Flood
Insurance Program eligibility.

8 Compare Mid-Continent Life Ins. Co., 1985 OK § 14, 701 P.2d at 414 (“The existence of
conflicting opinions, with the City’s position supported by highly regarded planning experts,
is one indication the zoning decision was ‘fairly debatable’ and best left to the sound legisla-
tive discretion of the municipality.”) with City of Tulsa v. Swanson, 1961 OK 286, 9 10, 366
P.2d 629, 633 (“An academic opinion of a professional city planner as to the desirability of a
particular restriction . . . will not, when contradicted by controlling physical facts, justify this
court in holding as a matter of law that the question here presented is ‘fairly debatable’. . . .”).
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3.

Setbacks or fencing requirements for oil and gas well site loca-
tions adopted by a political subdivision that effectively prohibit
certain types of oil and gas drilling within the subdivision’s
boundaries conflict with 52 O.S.Supp.2015, § 137.1, and are
therefore invalid.

A municipal ordinance that conflicts with 52 O.S.Supp.2015,
§ 137.1 is invalid and unenforceable regardless of when the
ordinance was adopted or whether it provides for an appeal
process.

In addition to the aforementioned limitations, 52 O.S.Supp.2015,
§ 137.1 requires regulations of oil and gas activity by political
subdivisions to be reasonable. To meet this standard, the local
regulation must bear a substantial relation to public health,
safety, morals or general welfare of the community, a deter-
mination that can only be reached by examining the specific
language of the regulation and the application to a particular
set of facts. In cases of uncertainty or reasonable debate, doubt
will be resolved in favor of finding the local regulation to be
reasonable.

E. SCOTT PRUITT
ATTORNEY GENERAL OF OKLAHOMA

ETHAN SHANER
ASSISTANT ATTORNEY GENERAL
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Glen D. Johnson, Chancellor December 1, 2015
Oklahoma State Regents for Higher Education

This office has received your request for an official Attorney General Opinion
in which you ask, in effect, the following question:

For the purposes of the Teacher Shortage Employment Incentive
Program, are participants who teach at Oklahoma technological
or vocational centers eligible for benefits under the program?

I.
INTRODUCTION

In 2000, the Legislature enacted the Mathematics or Science Teacher Shortage
Employment Incentive Program (“Incentive Program”), to increase the number
of mathematics and science teachers in Oklahoma public schools. See 2000
OkKkla. Sess. Laws ch. 242, § 1 (codified as amended at 70 O.S.2011, § 698.3).
The law provides that

A. It is the intent of the Oklahoma Legislature that, beginning
with the 2001-2002 school year, the Oklahoma State Regents
for Higher Education establish a teacher shortage employment
incentive program for students enrolled in a major course of
study in mathematics or science at the undergraduate level
or graduate level who declare an intention to serve and who
subsequently serve this state by teaching in a secondary level
public school of this state for a minimum of five (5) years in the
subject areas of mathematics or science. Students meeting the
criteria provided in this section shall be given the opportunity
to enter into participation in the program.

B. The Oklahoma State Regents for Higher Education are au-
thorized to make employment incentive payments pursuant to
the provisions of this section to persons who actually render a
minimum of five (5) years of service as teachers in the public
schools of this state if not less than seventy-five percent (75%)
of the teaching assignment meets the criteria specified in sub-
section A of this section. The total amount of the employment
incentive payments for any qualified person shall not exceed an
amount equal to three times the average annual cost of under-
graduate resident tuition and fees for full-time enrollment at
institutions which offer teacher education programs within
The Oklahoma State System of Higher Education, as defined
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by the State Regents. Any amount not necessary to repay the
balance of a student>s loans shall be paid directly to any person
otherwise eligible for employment incentive payments pursuant
to this section.

C. The Oklahoma State Regents for Higher Education shall
require the execution of appropriate contracts with eligible
persons. Persons failing to comply with the requirements of
this section shall not be eligible for the employment incentive
payments provided for in this section. The Chancellor of the
Oklahoma State Regents for Higher Education, with approval
of the State Regents, may contract with any other appropriate
organization or unit of government for the administration of
the provisions of this section.

D. Ifinsufficient funds are available for employment incentive pay-
ments to qualified persons during any fiscal year, the Chancellor
may make reductions in the payments made to those qualifying.

70 0.S5.2011, § 698.3.

The Oklahoma State Regents for Higher Education (“State Regents”) have
determined through administrative action that the “implied purpose of this
legislation is to provide an incentive for students who major in mathematics or
science to serve as teachers of mathematics and science in Oklahoma public
secondary schools for at least five (5) years.” OAC 610:25-27-1(c). To ap-
ply for the Incentive Program, undergraduate or graduate students enrolled
in a mathematics or science major course of study must submit the Incentive
Program Participation Agreement forms to their college or university’s Incen-
tive Program coordinator before they graduate. OAC 610:25-27-3(c)-(d). The
Incentive Program coordinator then submits the agreement to the State Regents,
which notifies each applicant of the receipt of the application and the details
of the program. OAC 610:25-27-3(e)-(f). The student is eligible for Incentive
Program benefits after they graduate, obtain a teaching license and certificate,
and provide full-time teaching service under a regular teaching contract at an
Oklahoma public school. OAC 610:25-27-6(1). The teaching must be at the
secondary level for five consecutive years, and be in the mathematics or science
subject areas. Id.

You specifically ask whether the State Regents should provide Incentive Program
benefits only to participants teaching in Oklahoma public high schools, and not
to those individuals teaching at technical or vocational centers. The answer
hinges on whether the Legislature intended to include technical or vocational
centers within the definition of a “secondary level public school,” and on which
courses fall within the “subject areas mathematics or science.” We examine
these issues below.
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I1.

PARTICIPANTS TEACHING MATHEMATICS AND
SCIENCE AT TECHNICAL OR VOCATIONAL
CENTERS ARE ELIGIBLE FOR BENEFITS UN-
DER TITLE 70, SECTION 698.3 IF 75 PERCENT
OF THEIR TEACHING ASSIGNMENT CONSISTS
OF QUALIFYING MATHEMATICS OR SCIENCE
INSTRUCTION.

The Legislature is presumed to have “expressed its intent in the statutory lan-
guage.” Twin Hills Golf & Country Club, Inc. v. Town of Forest Park, 2005
OK 71,9 6,123 P3d 5, 6. Thus, “[w]here the language of a statute is plain and
unambiguous, legislative intent and the meaning of the statute will be gleaned
from the face of the statute without resort to judicial rules of statutory construc-
tion.” Id. And whenever the Legislature defines a word or phrase in statute,
“such definition is applicable to the same word or phrase wherever it occurs,
except where a contrary intention plainly appears.” 25 0.S.2011, § 2.

A. Technical and vocational centers fall within the meaning of “public
schools.”

The Incentive Program requires five consecutive years of teaching mathematics
or science in a “public school.” Neither Section 698.3 nor the State Regents
define “public schools,” but the Oklahoma School Code of 1971 (“Oklahoma
School Code”) defines public schools as

all free schools supported by public taxation and shall include
nurseries, kindergartens, elementary, which may include either
K-6 or K-8, secondary schools and technology center schools,
not to exceed two (2) years of junior college work, night
schools, adult and other special classes, vocational and techni-
cal instruction and such other school classes and instruction as
may be supported by public taxation or otherwise authorized by
laws which are now in effect or which may hereafter be enacted.

70 0.5.2011, § 1-106. Technology and vocational centers are funded by public
monies, and provide tuition-free instruction to high school students residing in
the technology center district. OAC 780:10-5-3; 780:15-3-6. Free technology
center schools that are supported by public taxation thus fall within the defini-
tion of “public schools” under the Oklahoma School Code. There is no other
statutory or regulatory language in conflict with this plain reading of the statute.
Technical and vocational centers are therefore “public schools” for the purposes
of the Incentive Program.
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B. Vocational and/or technical centers provide secondary level education.

In addition to the requirement that eligible teachers must provide instruction at
a public school, the instruction must be provided at the “secondary level.” As
with the term “public schools,” neither the statute at issue, nor any other statute,
nor the State Regents have defined “secondary level,” but the Oklahoma School
Code has. In a section of the Oklahoma School Code addressing disruptions
at athletic events, “secondary school” is defined as a public or private school
“engaged in the education of students for any of grades seven through twelve.”
70 0.S.2011, § 24-131.1(5).

Technology centers offer courses in certain grades that fall within the range
specified by the definition of “secondary school.” For instance, certain science,
technology, engineering, and mathematics courses are specifically designed for
grades 9-10. OAC 780:20-3-2(b)(7)(F)(vii)-(viii). The technology center spe-
cifically acts as “an extension of the student’s high school.” OAC 780:15-3-6(a)
(1). Further, high school students within the technology center district attend
technology centers on a tuition-free basis. OAC 780:15-3-6(b)(1). Technology
centers are thus “engaged in the education of students for any of grades seven
through twelve” under certain circumstances, meaning that they provide sec-
ondary level instruction. 70 0.S.2011, § 24-131.1(5).

C. Vocational and/or technical center teachers are eligible for benefits
under the Incentive Program if 75 percent of their teaching assignment
is secondary level mathematics or science instruction.

Because vocational and technical centers are public schools that provide sec-
ondary level instruction, the key question becomes what qualifies as secondary-
level mathematics and science instruction. The Legislature has set out specific
benchmarks for the State Department of Education to follow in setting subject
matter standards for public schools. 70 O.S.Supp.2015, § 11-103.6. Those
benchmarks require completion of certain curriculum units for graduation from
a public high school. For mathematics, students must complete three units or
sets of competencies in “Algebra I, Algebra II, Geometry, Trigonometry, Math
Analysis, Calculus, Advanced Placement Statistics, or any mathematics course
with content and/or rigor above Algebra I and approved for college admission
requirements[.]” Id. § 11-103.6(B)(2). For science, students must complete
three units or sets of competencies in “Biology, Chemistry, Physics, or any
laboratory science course with content and/or rigor equal to or above Biology
and approved for college admission requirements[.]” Id. § 11-103.6(B)(3).
These requirements can be replaced, however, with a “science, technology,
engineering and math (STEM) block course” that meets the requirements of the
course competencies, is taught at a technology center by a certified teacher, and
is approved by the State Board of Education and the independent district board
of education. Id. §§ 11-103.6(D)(2)(h)(2), 11-103.6(D)(3)(0)(2). Mathematics
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and science courses taken at a technology school with a certified teacher also
qualify. Id. §§ 11-103.6(D)(2)(i), 11-103.6(D)(3)(p). This broad language re-
garding the mathematics and science requirements permit high school students
to take advanced mathematics and science courses taught outside the high school
setting, and still apply those course credits to their graduation requirements, as
long as the courses are approved for college admission requirements and the
teacher is certified to teach that course.

Whether a teacher is providing mathematics or science instruction at a secondary
level therefore depends on several factors. First, the course at issue must be a
mathematics or science course, or a STEM block course. Second, if that course
is not one of those listed in 70 O.S.Supp.2015, § 11-103.6(B)(2)-(3), the course
must have content and/or rigor above Algebra I (for mathematics) or Biology
(for science), and be approved for college admissions requirements. Third, the
teacher must be certified to teach the subject area. Fourth, the course must be
approved for credit by the State Board of Education and the independent district
board of education. If 75 percent of the teaching assignment meets this crite-
rion, the teacher is eligible for benefits under the Incentive Program. However,
whether a specific teacher meets this criterion requires a case-specific analysis
and is beyond the scope of an Attorney General Opinion.

I11.
CONCLUSION

Your specific question hinges on whether technical or vocational centers fall
within the statutory language that requires participants to teach at a “secondary
level public school.” State technology and vocational centers are supported by
public taxation, and provide free education to students within the technology
district, rendering them “public schools” under the statutory definition in the
Oklahoma School Code. Technology and vocational centers provide instruction
to high school students, which fits the statutory definition of “secondary level”
instruction. But whether the mathematics or science instruction is “secondary
level” and would qualify under the teaching requirement depends on the specific
courses taught, and whether those specific courses have been approved for col-
lege admissions requirements.

It is, therefore, the official Opinion of the Attorney General that:

1. Technology and/or vocational centers are “public schools” pro-
viding “secondary level” instruction for the purposes of Title
70, Section 698.3 of the Oklahoma Statutes.

2. If atleast 75 percent of a technical and/or vocational teacher’s
teaching assignment consists of courses that are (1) listed in
Title 70, Section 11-103.6(B)(2)-(3) of the Oklahoma Statutes,
or have content and/or rigor above Algebra I for mathematics
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and Biology for science and are approved for college admissions,
(2) are courses that the teacher is certified to teach, and (3) are
approved for credit by the State Board of Education and the
independent district board of education, that teacher is eligible
to receive benefits under the Teacher Shortage Employment
Incentive Program, subject to the procedural requirements of
the program.

E.SCOTT PRUITT
ATTORNEY GENERAL OF OKLAHOMA

A.J. STEWART
ASSISTANT ATTORNEY GENERAL
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Early in 2015, the United States Supreme Court decided the case North Carolina
State Board of Dental Examiners v. Federal Trade Commission, 135 S.Ct. 1101
(2015). In that case, the North Carolina dental regulation agency had sent cease
and desist letters to non-dentist providers of teeth whitening services through-
out North Carolina. /d. at 1108. The North Carolina agency apparently sent
those letters on the theory that providing teeth whitening services constituted
the practice of dentistry and hence was forbidden to all but dentists. /d. The
Federal Trade Commission disagreed, finding the agency liable for a violation
of federal antitrust law. /d. at 1108-09.

In the past, state agencies have typically enjoyed immunity from federal antitrust
law under a doctrine often called Parker immunity. See Parker v. Brown, 317
U.S.341,350-52 (1943). The Federal Trade Commission maintained, however,
that Parker immunity did not apply because North Carolina’s dental regula-
tion agency was commanded by a board composed almost entirely of dentists,
members of the very profession regulated by the Board. See N.C. Dental, 135
S.Ct.at 1109, 1114.

The Supreme Court agreed: invoking older precedents on extending Parker
immunity to private entities, the Court imposed two requirements on any state
agency seeking to assert Parker immunity. First, the agency must act pursuant
to a “clearly articulated state policy.” See id. at 1112, 1114. Second, the agency’s
actions must be “actively supervis[ed]” by an arm of state government controlled
by individuals with political accountability and who do not participate in the
regulated market. See id. Active supervision requires a supervising entity that
has the power to “veto or modify” a particular action. N.C. Dental, 135 S.Ct.
at 1116 (citing Patrick v. Burget,486 U.S. 94,102-03 (1988)). The supervision
must actually be applied in every case; a mere possibility of supervision is not
adequate. See Patrick, 486 U.S. at 100-03. Because the decisions of North
Carolina’s dental agency, controlled by dentists, were not actively supervised
by any other part of state government, the Supreme Court held that Parker im-
munity did not apply.

The Supreme Court’s decision placed most States, including Oklahoma, in a
precarious position: States regulate many, many professions through boards
composed largely of members of that profession. Although some, including the
Federal Trade Commission, maintained that actual antitrust liability was unlikely
to result in most circumstances, the Attorney General of Oklahoma took ac-
tion to institute a program that could provide the requisite “active supervision”
necessary to establish Parker immunity.

The Governor of Oklahoma issued Executive Order 2015-33 on July 17,2015.
That Order applied to boards and commissions with a majority of members who
are also members of the regulated profession or otherwise active participants
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in the regulated market. The Order required those boards and commissions to
forward all actions with potential anticompetitive effects to the Attorney Gen-
eral’s Office for review.

On August 17,2015, the Attorney General issued a letter responding to the Order
and clarifying the authority and the procedures for enacting this program. First,
the Attorney General invoked the authority to issue Attorney General Opinions
as a means for conducting reviews of agency actions. As the Oklahoma Su-
preme Court has recognized, an Attorney General Opinion is “binding upon the
state official affected by it and it is their duty to follow and not disregard those
opinions.” State ex rel. Yorkv. Turpen, 1984 OK 26,9 5,681 P.2d 763,765. The
Court added that this “duty continues until a judgment of a court of competent
jurisdiction relieves the public official of the burden of compliance.” Id.

Second, the Attorney General’s August 17 letter directed applicable agencies
to request review for each action that could have an anticompetitive effect,
including discipline of licensees or denials of applications for failure to meet
requirements. Each request would be followed with a decision in the form of
a concise Attorney General Opinion discussing whether the action falls within
the agency’s statutory mission.

The Attorney General Opinions that follow are the opinions issued under this
program during 2015.
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ACTIVE SUPERVISION OPINIONS

OF THE

ATTORNEY GENERAL

OPINION 2015-1A

John A. Foust, Pharm.D., D.Ph. September 1, 2015
Executive Director

This office has received your request for a written Attorney General Opinion
regarding agency action that you intend to take as Executive Director of the
Oklahoma State Board of Pharmacy. The action you contemplate taking is to
send a letter to a licensed pharmacist ordering him to cease all compounding
activities at a pharmacy until deficiencies discovered at the pharmacy during
an inspection have been remedied. The proposed requirements for curing these
deficiencies include equipment testing results, an updated policy and procedure
manual following United States Pharmacopeia (USP) guidelines, documentation
regarding the way the pharmacy sets beyond-use dates, documentation of the
pharmacist’s training, and chemical tests including media-fill and glove sample
tests. In addition, the proposed action requires the pharmacist to cease com-
pounding commercially available products without a patient care justification;
to keep regular logs of cleaning, equipment calibration, temperature, humidity,
and pressure; and to remove outdated drugs from inventory.

The Oklahoma Pharmacy Act seeks to “promote, preserve and protect the public
health, safety and welfare by and through the effective control and regulation of
the practice of pharmacy” within the State. 59 0.S.2011, § 353(B). The practice
of pharmacy includes compounding drugs. 59 O.S.Supp.2014, § 353.1(28)(b).
The Act authorizes the State Board of Pharmacy to promulgate rules necessary
for the regulation of pharmacy and protection of public health, 59 O.S.2011,
§ 353.7(14), and the Board has promulgated rules regulating pharmacies, see,
e.g., OAC 535:15-3-2. The rules require that equipment be well-maintained,
e.g., OAC 535:15-10-52(c)(8), that clear policies to be in place for compound-
ing pharmacy staff, OAC 535:15-10-52(e), 59, and that beyond-use dates in a
compounding pharmacy be set according to chemical testing or USP guidelines,
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OAC 535:15-10-61. The rules include pharmacist training requirements for
compounding pharmacies, OAC 535:15-10-52(a), (d), and they specify the use
of media-fill and glove sampling techniques to test sterility at such facilities,
OAC 535:15-10-52()(4), (5), (7), (8). The rules make clear that compounding
pharmacies should only provide drugs that are not commercially available un-
less a patient need is present. OAC 535:15-10-53. The rules also have broad
requirements for cleanliness, temperature controls, and equipment maintenance.
OAC 535:15-10-52(c)(8), 55(c), 56(c), (e). They even require outdated drugs
to be removed from active inventory for all pharmacies. OAC 535:15-3-11(c).

The action seeks to enforce the rules described above and to prevent any person
from being harmed by a compounded drug prepared improperly or in unsanitary
conditions. The action is thus adequately connected to the policy goals of the
State of Oklahoma, as articulated in the above-described statutes and regulations.

It is, therefore, the official opinion of the Attorney General that the Executive
Director of the State Pharmacy Board has adequate support or the conclusion
that this action advances the State of Oklahoma’s policy to protect the public
health, safety, and welfare.

E. ScoTT PRUITT
OKLAHOMA ATTORNEY GENERAL
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OPINION 2015-2A

Christine McEntire, Director September 16,2015
Oklahoma Real Estate Appraiser Board

This office has received your request for a written Attorney General Opinion
regarding agency action that the Oklahoma Real Estate Appraiser Board intends
to take. The proposed action is to suspend the certificate of a licensee for failure
to pay an annual fee due June 30, 2015.

The Oklahoma Certified Real Estate Appraisers Act,59 0.S.2011 & Supp.2014,
§§ 858-700-858-732, authorizes the Oklahoma Real Estate Appraiser Board to
issue certificates to individuals who wish to engage in real estate appraisal, id.
§§ 858-704(A), 858-706(B)(3). Each of these certificates lasts for three years
and automatically expires at the end of the term if the certificate holder takes no
action to renew the certificate. 59 0.S.2011, § 858-714. However, during the life
of the certificate, the holder must pay annual registry fees. 59 O.S.Supp.2014,
§ 858-708; OAC 600:10-1-18. The Board allows certificate holders to surrender
the certificate prior to its expiration if they no longer wish to pay these annual
fees. OAC 600:10-1-12(a).

The proposed action seeks to discipline a certificate holder for failure to pay
annual fees without surrendering the certificate. These fees would be paid into
the Oklahoma Certified Real Estate Appraisers Revolving Fund to pay for the
operating expenses of the Real Estate Appraisers Board. 59 O.S.Supp.2014,
§ 858-730. Failure to pay such fees could thus undermine the Legislature’s
policy to fund this agency with user fees rather than with tax revenues.

It is, therefore, the official opinion of the Attorney General that the Oklahoma
Real Estate Appraiser Board has adequate support for the conclusion that this
action advances the State of Oklahoma’s policy to collect fees from certified
real estate appraisers.

E. SCOTT PRUITT
OKLAHOMA ATTORNEY GENERAL
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OPINION 2015-3A

Eric Ashmore, Executive Director September 16,2015
State Board of Behavioral Health Licensure

This office has received your request for a written Attorney General Opinion
regarding agency action that the State Board of Behavioral Health Licensure
intends to take. The proposed action is to revoke the license of a Licensed
Professional Counselor who began a romantic relationship with a former client
within five years of the termination of a counselor-client relationship.

The Licensed Professional Counselors Act, 59 0.S.2011 & Supp.2014,
§§ 1901-1920, authorizes the Board of Behavioral Health Licensure to prescribe
rules of professional conduct governing Licensed Professional Counselors. 59
0O.S.Supp.2014, § 1905(A)(2). The rules of professional conduct contained in
the Board’s administrative rules require that “[Licensed Professional Counsel-
ors] . .. not engage in any activity that is or may be sexual in nature with a

former client for at least five (5) years after the termination of the counseling
relationship.” OAC 86:11-3-3(e).

The action seeks to enforce the rule against relationships with former clients of
the last five years. That rule is contained in the same section generally protect-
ing client welfare including in areas such as financial dealings, discrimination,
recordkeeping, and conflicts from dual relationships. Violation of the rule could
reflect unfavorably on the profession of counselors and may be the result of
exploitation stemming from the professional-client relationship.

It is, therefore, the official opinion of the Attorney General that the Board of
Behavioral Health Licensure has adequate support for the conclusion that this
action advances the State of Oklahoma’s policy to hold counselors to high
standards of professional conduct.

E. SCcOTT PRUITT
OKLAHOMA ATTORNEY GENERAL
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OPINION 2015-4A

Eric Ashmore, Executive Director September 16,2015
State Board of Behavioral Health Licensure

This office has received your request for a written Attorney General Opinion
regarding agency action that the State Board of Behavioral Health Licensure
intends to take. The proposed action seeks to discipline—pursuant to a consent
order—a Licensed Marital and Family Therapist for accepting a $600 monetary
gift from a client with a mental health disability. The discipline includes reim-
bursement of the gift, payment of a $1,200 fine, payment of $210 in costs, and
probation with payments of the costs of supervision.

The Marital and Family Therapist Licensure Act, 59 0.S.2011 & Supp.2014,
§§ 1925.1-1925.18, authorizes the Board of Behavioral Health Licensure to
prescribe rules of professional conduct governing Licensed Marital and Family
Therapists. 59 O.S.Supp.2014, § 1925.5(A)(3). The rules of professional conduct
contained in the Board’s administrative rules require that “[Licensed Marital
and Family Therapists] . . . not exploit the trust and dependency of” clients.
OAC 86:16-5-1(c). Licensed Marital and Family Therapists must therefore avoid
expanding a client relationship to areas such as business dealings. /d. Further,
the rules required that professionals “shall not use their professional relationship
with clients to further their own interests.” OAC 86:16-5-1(d). The rules also
require that fees be set prior to a therapy relationship. OAC 86:16-5-7.

The action seeks to hold a licensed professional to standards of professional
conduct. The rules of the Board of Behavioral Health Licensure generally re-
quire licensed marital and family therapists not to use their position of power
in a professional-client relationship for their own gain at the expense of a
client, and compensation for therapy services must be set before entering the
relationship. The receipt of substantial monetary gifts beyond fees paid for
professional service may reflect compromised professional advice and may
stem from exploitation of clients.

It is, therefore, the official opinion of the Attorney General that the Board of
Behavioral Health Licensure has adequate support for the conclusion that this
action advances the State of Oklahoma’s policy to hold counselors to high
standards of professional conduct.

E. SCOTT PRUITT
OKLAHOMA ATTORNEY GENERAL
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OPINION 2015-5A

Eric Ashmore, Executive Director September 16,2015
State Board of Behavioral Health Licensure

This office has received your request for a written Attorney General Opinion
regarding agency action that the State Board of Behavioral Health Licensure
intends to take. The proposed action seeks to discipline—pursuant to a consent
order—a Licensed Marital and Family Therapist for submitting an expert report
to a court without conducting any face-to-face interviews with the subject of
the report and with no experience or education related to the preparation of ex-
pert reports for court. The discipline requires the therapist to take a continuing
education class on forensics or ethics within 90 days.

The Marital and Family Therapist Licensure Act, 59 0.S.2011 & Supp.2014,
§§ 1925.1-1925.18, authorizes the Board of Behavioral Health Licensure to
prescribe rules of professional conduct governing Licensed Marital and Fam-
ily Therapists, 59 O.S.Supp.2014, § 1925.5(A)(3). The rules of professional
conduct contained in the Board’s administrative rules require that “[Licensed
Marital and Family Therapists] . . . may perform forensic services” where the
results “may, or are intended to be, later furnished to a trier of fact or other de-
cision maker” so long as the therapist meets the conditions set out in the rules.
OAC 86:16-5-3(n). The conditions include “demonstrat[ing] competence . . . in
the subject matter relevant to the issues in question, as determined by the court”
and “conduct[ing] a thorough examination of the person who is the subject of
their forensic analysis.” OAC 86:16-5-3(n)(1), (4).

The action seeks to hold a licensed professional to standards of professional
conduct in the important area of providing materials to a court of law. The rules
of the Board of Behavioral Health Licensure generally require licensed marital
and family therapists to establish competence when preparing reports or other
materials and to perform thorough examinations when preparing such reports.
The failure to conduct any face-to-face interviews with the subject of a report
would likely fail to show adequate thoroughness, and the lack of any training
in the preparation of documents for a court could undermine the therapist’s
competence in the subject matter of the documents presented to a court.

It is, therefore, the official opinion of the Attorney General that the Board of
Behavioral Health Licensure has adequate support for the conclusion that this
action advances the State of Oklahoma’s policy to hold counselors to high
standards of professional conduct

E. SCOTT PRUITT
OKLAHOMA ATTORNEY GENERAL



110 Supervisory Opinions of the Attorney General

OPINION 2015-6A

Eric Ashmore, Executive Director September 16,2015
State Board of Behavioral Health Licensure

This office has received your request for a written Attorney General Opinion
regarding agency action that the State Board of Behavioral Health Licensure
intends to take. The proposed action seeks to discipline—pursuant to a consent
order—a Licensed Behavioral Practitioner for unprofessional conduct involv-
ing taking a minor client out of the office, traveling some distance, and staying
overnight at the home of a therapist’s relative. The discipline requires the thera-
pist to wind down her practice, void any billing to the Oklahoma Healthcare
Authority, and retire her license.

The Licensed Behavioral Practitioner Act,59 O.S.2011 & Supp.2014, §§ 1930-
1949.1, authorizes the Board of Behavioral Health Licensure to prescribe
rules of professional conduct governing Licensed Behavioral Practitioners, 59
O.S.Supp.2014, § 1934(A)(2). The rules of professional conduct contained in
the Board’s administrative rules require that Licensed Behavioral Practitioners
“ensure that their services are used appropriately” and that they “shall not use
their relationships with clients for personal advantage, profit, satisfaction, or in-
terest.” OAC 86:21-7-1. Further, the rules prohibit specific conduct falling under
the rubric of having “[n]on-professional relations with clients.” OAC 86:21-7-4.

The action seeks to hold a licensed professional to standards of professional
conduct. Counselors and therapists should strive to maintain professionalism
in their relationships with clients and, per the Board’s administrative rules,
should “ensure that their services are used appropriately.” OAC 86:21-7-1. The
conduct described may undermine the professionalism of Licensed Behavioral
Practitioners and does not project the image of a professional relationship.

It is, therefore, the official opinion of the Attorney General that the State Board
of Behavioral Health Licensure has adequate support for the conclusion that
this action advances the State of Oklahoma’s policy to hold counselors to high
standards of professional conduct.

E. SCcOTT PRUITT
ATTORNEY GENERAL OF OKLAHOMA
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OPINION 2015-7A

Eric Ashmore, Executive Director September 16,2015
State Board of Behavioral Health Licensure

This office has received your request for a written Attorney General Opinion
regarding agency action that the State Board of Behavioral Health Licensure
intends to take. The proposed action is to, pursuant to a consent order, require a
Licensed Marital and Family Therapist Candidate to close the business where the
Candidate provided unlicensed therapy services; review the rules of the Board,;
write a paper on lessons learned from the disciplinary process; and pay a $500
fine. The Candidate provided therapy services without the requisite license or
supervision, held himself out as having a license he did not have, and falsely
advertised that he offered full bilingual services.

The Marital and Family Therapist Licensure Act, 59 0.S.2011 & Supp.2014,
§§ 1925.1-1925.18, authorizes the Board of Behavioral Health Licensure to
prescribe rules of professional conduct governing Licensed Marital and Family
Therapists, 59 O.S .Supp.2014, § 1925.5(A)(3). The Act also requires candidates
for licensure as Licensed Marital and Family Therapists to comply with the rules
promulgated by the Board. /d. § 1925.6(B)(4).The statutes also broadly prohibit
holding oneself out as a Licensed Marital and Family Therapist or practicing
such therapy without actually holding a license. 59 O.S.2011, § 1925.10; ¢f. id.
§ 1925.3. Candidates for licensure specifically must not refer to themselves as
Licensed Marital and Family Therapists, OAC 86:16-5-9, and they must also
only provide service and accumulate hours under supervision with the requisite
documentation, OAC 86:16-11-5(b). Finally, statutes and rules prohibit mis-
leading or false advertising or statements with respect to providing marital and
family therapy services. 59 O.S.Supp.2014, § 1925.15(A)(5); OAC 86:16-5-8.

The action seeks to hold a candidate for licensure as a Licensed Marital and
Family Therapist accountable to legal requirements that the candidate not engage
in misleading conduct and only provide therapy services under the supervision
of an experienced practitioner. Deviation from these legal requirements could
undermine the integrity of the profession and result in harm to consumers from
being misled and from receiving subpar services from inexperienced, unsuper-
vised professionals in the sensitive area of psychological therapy.

It is, therefore, the official opinion of the Attorney General that the State Board
of Behavioral Health Licensure has adequate support for the conclusion that
this action advances the State of Oklahoma’s policy to ensure that candidates
for licensure as marital and family therapists operate under the supervision of
experienced practitioners and engage in no misleading or false advertising.

E. SCcOTT PRUITT
ATTORNEY GENERAL OF OKLAHOMA
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OPINION 2015-8A

Eric Ashmore, Executive Director September 16,2015
State Board of Behavioral Health Licensure

This office has received your request for a written Attorney General Opinion
regarding agency actions that the State Board of Behavioral Health Licensure
intends to take. The proposed actions are to deem non-qualifying the applica-
tions for licensure as Licensed Professional Counselors (LPCs) and Licensed
Marital and Family Therapists (LMFTs) of some twenty-eight applicants because
their academic transcripts do not include all of the coursework required in the
administrative rules of the State Board of Behavioral Health Licensure. The
applicants, the licenses they seek, and the deficiencies in their coursework are
attached as Appendix A.

Both the Licensed Professional Counselors Act, 59 0.S.2011 & Supp.2014,
§§ 1901-1920, and the Marital and Family Therapist Licensure Act,59 0.S.2011
& Supp.2014, §§ 1925.1-1925.18, impose educational requirements on appli-
cants for licensure. The Licensed Professional Counselors Act requires, among
other things, that an applicant have at least sixty semester hours of counseling-
related course work, including at least a master’s degree in a counseling field.
59 O.S.Supp.2014, § 1906(C)(1). The Board has the power under the statute
to “define what course work qualifies as ‘counseling-related’” as well as what
qualifies as a ““counseling field.”” /d. The Board’s implementing rules for Section
1906 make those determinate, OAC 86:11-9-1, and lay out several knowledge
areas necessary for a qualifying degree, OAC 86:11-9-2. Those areas include
at least one course in human growth and development; one course in abnormal
human behavior; two courses in appraisal and assessment techniques; at least
two courses in counseling theories and methods; a professional orientation or
ethics course; a course in research; a practicum or internship with at least 300
clock hours; and at least five courses from a substantial list of relevant knowl-
edge areas. OAC 86:11-9-2(a). An additional requirement is that any remaining
coursework needed to arrive at sixty semester hours must also come from any
knowledge area listed above. OAC 86:11-9-2(b).

Likewise, the Marital and Family Therapist Licensure Act requires that appli-
cants have a “master’s degree or a doctoral degree in marital and family therapy,
or a content-equivalent degree as defined by the Board.” 59 O.S.Supp.2014,
§ 1925.6(C)(1). The Board’s implementing rules for content-equivalent degrees
require three courses in theoretical foundations of marital and family systems;
three courses in assessment and treatment in marital and family therapy; three
courses in human development; a course in ethics and professional studies; a
course on research; and a practicum or internship with at least 300 clock hours.
OAC 86:16-7-5.
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Each of these statutes reveals the Legislature’s policy that these particular pro-
fessions—LPCs and LMFTs—be educationally qualified before they practice.
The action seeks to enforce that policy by holding as incomplete the applica-
tions of those individuals who have not completed all education requirements
and offering them the opportunity to complete the additional requirements to
obtain licensure.

It is, therefore, the official opinion of the Attorney General that the Board of
Behavioral Health Licensure has adequate support for the conclusion that this
action advances the State of Oklahoma’s policy to ensure Licensed Professional
Counselors and Licensed Marital and Family Therapists obtain educational
qualifications before practicing their professions.

E. SCOTT PRUITT
ATTORNEY GENERAL OF OKLAHOMA
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ATTORNEY GENERAL OPINION
2015-8A
APPENDIX A

1. Amy Register LPC One course in abnormal human
behavior;

One additional course in any knowledge
area listed in OAC 86:10-9-2(a)

2. Andrea Brown LMFT  Two courses in human development
Angela Bond LPC One additional course in appraisal and

assessment techniques

4. Angela Gilmore LMFT  One course in human development

5. Angela Williams-Smith LPC One course in abnormal human
behavior

6. Bethany Ford LPC One additional course in counseling
theories and methods

7. Brennan Hunter LMFT  One additional course in assessment
and treatment in marital and family
therapy;

Three courses in human
development;

One course that is a
practicum or internship

8. Cassie Latimer LPC One course in abnormal human
behavior;
One course in professional
orientation or ethics

9. Catherine Rose LPC One additional course in appraisal and
assessment techniques

10.  Christopher Bentley LPC One additional course in appraisal and
assessment techniques

11.  Claudia Mays LPC One additional course in appraisal and
assessment techniques

12.  Deborah Chesser LPC One course in abnormal human
behavior

13.  Dustie Nelson LPC One additional course in any knowledge

area listed in OAC 86:10-9-2(a)
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14.

15.

16.

17.

18.

19.

20.

Elizabeth Young

Elizabeth Zanetti

Gina Rappa-Serrao

Juliann Gillette

Kellie Schultz

Kenyotta Eugene Cross

Linda Shepherd

LPC

LPC

LPC

LPC

LPC

LPC

LPC

One course in human growth and
development;

One course in abnormal human
behavior;

One additional course in appraisal and
assessment techniques;

One additional course in counseling
theories and methods;

One course in professional
orientation or ethics

One additional course in appraisal or
assessment techniques

One course in abnormal human
behavior;

One additional course in
appraisal and assessment techniques

Two additional courses in any
knowledge areas listed in
OAC 86:10-9-2(a)

One course in abnormal human
behavior;

One additional course in
appraisal and assessment techniques;

Two additional courses in any
knowledge areas listed in

OAC 86:10-9-2(a)

One additional course in appraisal and

assessment techniques;

One course in professional orientation
or ethics;

Two additional courses in any
knowledge areas listed in
OAC 86:10-9-2(a)

One course in abnormal human
behavior
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21. Lori Metcalf LPC One course in abnormal human
behavior;

One course in professional
orientation or ethics

22.  Maria Cicio LPC One course in abnormal human
behavior
23.  Martin Stampley, Jr. LPC One additional course in appraisal and

assessment techniques;

One additional course in any
knowledge area listed in
OAC 86:10-9-2(a)

24.  Mary Densman LPC One additional course in any
knowledge area listed in
OAC 86:10-9-2(a)

25. Nicole Lawson LMFT Two courses in theoretical foundations
of marital and family systems

26.  Ronald Wood LPC One additional course in any
knowledge area listed in
OAC 86:10-9-2(a)

27.  Shyreeta Hearne LPC One additional course in any
knowledge area listed in
OAC 86:10-9-2(a)

28.  Rebecca Mary LMFT  Two additional courses in theoretical
foundations of marital and family
systems;

Two additional courses in assessment
and treatment in marital and family
therapy;

Two additional courses in human
development;

One course in ethics and professional
studies;

One course that is a practicum or
internship
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OPINION 2015-9A

Roy K. Dockum, Executive Director September 22,2015
Oklahoma Motor Vehicle Commission

This office has received your request for a written Attorney General Opinion
regarding agency action that the Oklahoma Motor Vehicle Commission intends
to take. The proposed action is to impose —pursuant to a consent agreement—a
fine of $1,000 on licensee number 627, a new motor vehicle dealer. The dealer
allowed a consumer to take delivery of a new vehicle and, rather than storing a
trade-in vehicle, sold it instead. When financing for the sale of the new vehicle
could not be completed, the trade-in vehicle was unavailable to be returned
to the consumer. This violated a take-and-store provision in the written Retail
Delivery Agreement between consumer and dealer.

Oklahoma law authorizes the Oklahoma Motor Vehicle Commission to “impose
a fine not to exceed . . . [$1,000] against a dealer per occurrence” for several
reasons, including “fail[ure] or refus[al] to perform any written agreement with
any retail buyer involving the sale of a motor vehicle.” 47 O.S.Supp.2014,
§ 565(A)(5)(d). Other reasons include “false or misleading advertising,” unlaw-
ful bundling of features, and committing “fraudulent act[s].” Id. § 565(A)(5)(a),
(b), (f). Enforcement powers against violations of agreements and false adver-
tising are related to the Legislature’s policy statement on new motor vehicles,
which states that the new motor vehicle statutes exist to “promote the public
interest and the public welfare,” to “prevent unfair practices,” and to “foster and
keep alive vigorous and healthy competition.” 47 O.S.2011, § 561. The action
seeks to advance this policy by holding dealers to their agreements.

It is, therefore, the official opinion of the Attorney General that the Oklahoma
Motor Vehicle Commission has adequate support for the conclusion that this
action advances the State of Oklahoma’s policy to promote the public interest
and prohibit unfair practices in the sale of new motor vehicles by holding deal-
ers to their written agreements with consumers.
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OPINION 2015-10A

Roy K. Dockum, Executive Director September 22,2015
Oklahoma Motor Vehicle Commission

This office has received your request for a written Attorney General Opinion re-
garding agency action that the Oklahoma Motor Vehicle Commission intends to
take. The proposed action is to impose — pursuant to consent agreements —fines
of $1,000 each on licensees 465, 533, and 818 for false or misleading adver-
tising. Each new motor vehicle dealer advertised either in print or on Internet
websites large, conspicuous prices that depended on the existence of qualifica-
tions including status as a current or former member of the military, status as
a recent college graduate, and/or trading in a vehicle of a competitor’s make.

Oklahoma law authorizes the Oklahoma Motor Vehicle Commission to “im-
pose a fine not to exceed . . . [$1,000] against a dealer per occurrence” for
several reasons, including “false or misleading advertising.” 47 O.S.Supp.2014,
§ 565(A), (A)(5)(b). Enforcement powers against false advertising are closely
connected to the Legislature’s policy statement on new motor vehicles, which
states that the new motor vehicle statutes exist to “promote the public interest and
the public welfare,” to “prevent unfair practice,” and to “prevent false and mis-
leading advertising.” 47 O.S.2011, § 561. Here, the Commission’s implement-
ing rules require that the “most conspicuous price or payment of a new motor
vehicle, when advertised by a dealer, must be the full and total selling price for
which the dealer will sell the vehicle to any retail buyer.” OAC 465:15-3-7(a).
The most conspicuous price may nrot include qualifications that only apply to a
subset of the retail public; such discounts or rebates, if allowed to be included
at all, must be stated separately from the most conspicuous price and clearly
identify the qualifying group. OAC 465:15-3-7(b)—(d). The action seeks to
enforce the Legislature’s policy against false and misleading advertising by
holding dealers to their most conspicuous prices in advertising.

It is, therefore, the official opinion of the Attorney General that the Oklahoma
Motor Vehicles Commission has adequate support for the conclusion that this
action advances the State of Oklahoma’s policy to prevent false and misleading
advertising in the sale of new motor vehicles.

E. SCcOTT PRUITT
ATTORNEY GENERAL OF OKLAHOMA



Supervisory Opinions of the Attorney General 119

OPINION 2015-11A

Charla Slabotsky, Executive Director September 22,2015
Oklahoma Real Estate Commission

This office has received your request for a written Attorney General Opinion
regarding agency action that the Oklahoma Real Estate Commission intends
to take. The proposed action is to summarily suspend the license of Elizabeth
Campbell, a licensed real estate broker, pending further proceedings over
whether the licensee commingled personal and client funds in her trust account
and after she failed to cease and desist business activities during a period of
disability.

Oklahoma law authorizes the Commission to, “upon showing good cause,
impose sanctions” on licensees. 59 0.S.2011, § 858-312. Good cause includes
actions “[c]Jommingling with the licensee’s own money or property the money
or property of others which is received and held by the licensee.” Id. § 858-
312(16). Further, the Commission’s administrative rules—authorized by 59
0.5.2011, § 858-208(1)—require real estate brokers operating as sole propri-
etors to cease business activities upon the death or disability of the real estate
broker. OAC 605:10-9-6(2).

The action is intended to further two separate but important policies of this
State. First, the action seeks to enforce real estate brokers’ obligations not to
commingle client funds with their own money, a rule geared toward prevent-
ing the conversion or embezzlement of such money to the broker’s own use.
Second, the action seeks to ensure that the death or disability of a real estate
broker results in the orderly transition of client services to other professionals.

It is, therefore, the official opinion of the Attorney General that the Oklahoma
Real Estate Commission has adequate support for the conclusion that this ac-
tion advances the State of Oklahoma’s policies against commingling of client
and real estate broker funds and its policies regarding professional conduct of
real estate brokers.
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OPINION 2015-12A

Chris Ferguson, Director September 23, 2015
Oklahoma Funeral Board

This office has received your request for a written Attorney General Opinion
regarding agency action that the Oklahoma Funeral Board intends to take. The
proposed action is to—pursuant to consent order in complaint 15-08 —require
payment by a licensee of costs and penalties totaling $900. Licensee failed
to timely renew a permit for marketing prepaid funeral services contracts in
calendar year 2014 and then belatedly obtained a valid surety bond or letter of
credit to accompany an application for a permit for calendar year 2015.

The Funeral Services Licensing Act, 59 0.S.2011 & Supp.2014, §§ 395.1-
396.33, authorizes the Funeral Board to take enforcement action against licensees
for failure to comply with laws governing prepaid funeral services contracts,
see 59 0.S.Supp.2014, §§ 396.12¢(12), (13). The Funeral Board’s administra-
tive rules also prohibit failure to comply with such laws. OAC 235:10-7-2. The
laws governing prepaid funeral services contracts require those marketing such
contracts to obtain (and then annually renew) a permit from the Insurance Com-
missioner of Oklahoma, 36 0.5.2011,§§ 6121(A),6124(A), and furnish a bond
to the Commissioner in a statutorily determined amount, 36 O.S.Supp.2014,
§ 6125(I). However, unless the permittee intends to actually market the con-
tracts, nothing in the prepaid funeral services statutes require a permittee to
renew its permit—even having outstanding contracts only triggers ongoing
reporting requirements, not a permitting requirement. See, e.g., 36 0.S.2011,
§ 6128. Instead, it can only be said that one has violated the law if one markets
a prepaid funeral services contract without renewing a permit. See id. § 6121(A).

Nothing in the official orders of the Oklahoma Insurance Department or the
Board’s consent order make a finding that the licensee actively marketed pre-
paid funeral services contracts during relevant periods. Further, the Insurance
Department has already imposed fines on the licensee. The action is intended to
ensure that funeral services providers comply with the rules governing market-
ing of prepaid funeral services contracts, but the rules do not require a permit
to be renewed —they only require that the sale of contracts be done while the
seller has a permit. This office cannot conclude that the statutes articulate a
state policy to impose fines and penalties on a licensee at two state agencies
for failing to perform actions that are not mandatory in the first place, which
appears to be the result of this action based on the record.

It is, therefore, the official opinion of the Attorney General that the Oklahoma
Funeral Board lacks adequate support for the conclusion that this action advances
statutory policies of the State of Oklahoma. The action is thus disapproved.
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OPINION 2015-13A

Chris Ferguson, Director September 23, 2015
Oklahoma Funeral Board

This office has received your request for a written Attorney General Opinion
regarding agency actions that the Oklahoma Funeral Board intends to take in
agency complaint numbers 15-79, 15-80, 15-82, and 15-83. Pursuant to consent
orders, the Board intends to impose administrative fines and costs ranging from
$450 to $700 because the four licensees failed to timely file annual reports
detailing existing prepaid funeral services contracts —the differences in fines
arising from the lengths of delay in filing the reports.

The Funeral Services Licensing Act, 59 0.S.2011 & Supp.2014, §§ 395.1-
396.33, authorizes the Funeral Board to take enforcement action against licensees
for failure to comply with laws governing prepaid funeral services contracts,
see 59 0.S.Supp.2014, §§ 396.12¢(12), (13). The Funeral Board’s administra-
tive rules also prohibit failure to comply with such laws. OAC 235:10-7-2. The
laws governing prepaid funeral services contracts require those marketing such
contracts to obtain a permit from the Insurance Commissioner of Oklahoma, 36
0.5.2011, §§ 6121(A), 6124(A), and then to file annual reports documenting
new and outstanding prepaid funeral services contracts, id. §§ 6128-29.

The action seeks to ensure that funeral services providers comply with rules
governing prepaid funeral services contracts. Such contracts require the payment
of substantial money today for services to be provided in the future. Timely
compliance with reporting requirements ensures that oversight of the financial
integrity of those marketing these contracts remains effective.

It is, therefore, the official opinion of the Attorney General that the Oklahoma
Funeral Board has adequate support for the conclusion that this action advances
the State of Oklahoma’s policy to protect consumers who purchase prepaid
funeral services contracts.
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OPINION 2015-14A

Amy Hall, Executive Secretary September 25, 2015
Board of Examiners for Speech-Language
Pathology and Audiology

This office has received your request for a written Attorney General Opinion
regarding a proposed action of the Board of Examiners for Speech-Language
Pathology and Audiology. The proposed action is to suspend the license of
Licensee 3377, a speech-language pathologist, until the completion of the
terms of a deferred sentence for Medicaid fraud. The licensee pleaded nolo
contendere to one count of felony Medicaid fraud involving $2,500 of billing.
The five-year deferred sentence also requires payment of restitution, costs, and
a fine totaling $5,146.14.

The Speech Pathology and Audiology Licensing Act,59 O.S.2011 & Supp.2015,
§§ 1601-1622, seeks to “safeguard the public health, safety and welfare, and
to protect the public from being misled by incompetent, unscrupulous and
unqualified persons.” 59 0.S.2011, § 1602. The Act contains numerous pro-
visions authorizing discipline in the event a licensee engages in criminal or
fraudulent conduct, including upon the entry of a plea of nolo contendere to a
felony. See, e.g., id. § 1619(A)(8); see also id. § 1619(A)(1),(A)(3),(A)(7). The
Board’s implementing rules also prohibit charging for services not rendered,
and they require reporting all violations of ethical rules. OAC 690:15-1-4(1)
(G); OAC 690:15-1-3(6)(A).

The action seeks to uphold the statutory standards of the speech-language
pathology profession, which clearly authorize discipline upon conviction of a
felony. The action can thus be said to prevent harm from “unscrupulous and
unqualified persons.” 59 0.5.2011, § 1602.

It is, therefore, the official opinion of the Attorney General that the Board of
Examiners for Speech-Language Pathology and Audiology has adequate support
for the conclusion that this action advances the State of Oklahoma’s policy to
protect the public health and welfare.
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OPINION 2015-15A

Amy Hall, Executive Secretary September 25, 2015
Board of Examiners for Speech-Language
Pathology and Audiology

This office has received your request for a written Attorney General Opinion
regarding agency action that the Board of Examiners for Speech-Language
Pathology and Audiology intends to take in case number 15-15 before the Board.
The proposed action is to require that a licensed clinical experience intern take
an ethics course as a sanction for practicing speech-language pathology after
her license expired. Her license expired on April 17, 2015, but she continued
to practice until May 8, 2015.

The Speech Pathology and Audiology Licensing Act,59 O.S.2011 & Supp.2015,
§§ 1601-1622, seeks to “safeguard the public health, safety and welfare, and
to protect the public from being misled by incompetent, unscrupulous and
unqualified persons.” 59 O.S.2011, § 1602. The Act requires that individuals
have a license before practicing speech-language pathology or audiology, id.
§ 1604(A). The Act also contemplates practice as a supervised intern. See id.
§ 1605(A)(2), (C). The Board’s implementing rules state that a license to prac-
tice as an intern runs for one year from the date of issuance and automatically
terminates at the end of that year unless action is taken to seek an extension.
OAC 690:10-5-5.

The action seeks to “safeguard the public health, safety and welfare” 59
0.5.2011, § 1602. by ensuring that an individual taking steps to practice speech-
language pathology adhere to the rules governing the profession, including the
rules on length of practice as a licensed intern.

It is, therefore, the official opinion of the Attorney General that the Board of
Examiners for Speech-Language Pathology and Audiology has adequate support
for the conclusion that this action advances the State of Oklahoma’s policy to
protect the public health and welfare.
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OPINION 2015-16A

John W. Maile, Executive Director September 25,2015
Oklahoma Used Motor Vehicle and
Parts Commission

This office has received your request for a written Attorney General Opinion
regarding agency action that the Oklahoma Used Motor Vehicle and Parts Com-
mission intends to take. The proposed action is to accept a consent agreement
that requires the payment of fines by four individuals and the surrender of a
used motor vehicle dealer’s license by the business RCM Motors, LLC. Two of
the individuals licensed at RCM Motors, LLC abandoned the licensed location
and began selling vehicles from their own homes. Two licensed salespersons of
RCM Motors, LLC also sold vehicles from their homes, which they purchased
with their own funds.

The Oklahoma statutes governing used motor vehicle dealers require that such
dealers include an established place of business with their application for a
license. 47 O.S.Supp.2014, § 583(B)(1)(c). The Commission has the authority
to discipline licensees who do not maintain an established place of business or
who operate from a changed address without informing the Commission. /d.
§ 584(A)(7)(a), (d). Further, licensed salespersons may only act as salespersons
on behalf of a dealer, not as dealers acting in their own rights, and that only at the
dealer’s address listed on the salesperson license. OAC 765:15-3-1. The action
seeks to enforce rules governing used motor vehicle dealers and salespersons
regarding the maintenance of an established place of business and the require-
ment that only licensees buy and sell on their own accounts. These rules help
maintain the accountability of both these types of licensees and reduce the risk
that consumers will be misled or defrauded.

It is, therefore, the official opinion of the Attorney General that the Oklahoma
Used Motor Vehicle and Parts Commission has adequate support for the con-
clusion that this action advances the State of Oklahoma’s policy to protect the
public from misleading or fraudulent practices.
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OPINION 2015-17A

John W. Maile, Executive Director September 25,2015
Oklahoma Used Motor Vehicle and
Parts Commission

This office has received your request for a written Attorney General Opinion
regarding agency actions that Oklahoma Used Motor Vehicle and Parts Com-
mission intends to take. The proposed actions are to deny two applications for
licensure because they failed to include or produce criminal history reports from
the Oklahoma State Bureau of Investigation (“OSBI”).

The used motor vehicle statutes require those seeking used motor vehicle li-
censes to submit applications on 1) “forms prescribed by the Commission” that
2) contain all information the “Commission deems necessary” to decide on the
application. 47 O.S.Supp.2014, § 583(B)(1). The information collected by the
Commission must be related to “business integrity” and “pertinent information
consistent with the safeguarding of the public interest and the public welfare,”
among other things. /d. § 583(B)(1)(b), (). The Commission’s prescribed form
for used motor vehicle dealer licenses—available at its website—requires in
conspicuous, bold print that an applicant with a felony submit several pieces
of documentation, including OSBI reports.

The action seeks to advance a statutory policy that the Commission consider an
applicant’s business integrity and other information concerning the public inter-
est and the public welfare before allowing an individual to become a licensed
used motor vehicle dealer. The content of a criminal history containing felony
convictions would be relevant under that statutory policy.

It is, therefore, the official opinion of the Attorney General that the Oklahoma
Used Motor Vehicle and Parts Commission has adequate support for the con-
clusion that this action advances the State of Oklahoma’s policy to protect the
public interest and the public welfare.
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OPINION 2015-18A

John W. Maile, Executive Director September 25,2015
Oklahoma Used Motor Vehicle and
Parts Commission

This office has received your request for a written Attorney General Opinion
regarding agency action that the Oklahoma Used Motor Vehicle and Parts
Commission intends to take. The proposed action is to impose fines totaling
$4.,000 on a licensed used motor vehicle dealer, Legends Auto Sales, LLC. The
Commission found that the licensee employed two unlicensed salespersons at
least during 2013 and 2015.

The Oklahoma statutes governing used motor vehicle dealers require that any
salespersons employed by such dealers obtain salesperson licenses from the
Commission. 47 O.S.Supp.2014, § 583(A)(1), (2)(a). The statutes authorize
fines against used motor vehicle dealers who “employ[] unlicensed salesper-
sons or other unlicensed persons in connection with the sale of used vehicles.”
1d. § 584(A)(7)(b). The action seeks to enforce the rules against employing
unlicensed salespersons.

It is, therefore, the official opinion of the Attorney General that the Oklahoma
Used Motor Vehicle and Parts Commission has adequate support for the conclu-
sion that this action advances the State of Oklahoma’s policy to require licensure
of used motor vehicle salespersons.
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OPINION 2015-19A

Kathy Hart, Executive Director September 25, 2015
State Board of Licensure for Professional
Engineers and Land Surveyors

This office has received your request for a written Attorney General Opinion
regarding agency action that the State Board of Licensure for Professional Engi-
neers and Land Surveyors intends to take. The proposed action is to—pursuant
to a consent order in case 2015-013 —impose an administrative penalty in the
amount of $4,000 and to suspend the license of a licensed land surveyor for
two years. The action would also stay that license suspension so long as the
licensee completes an ethics course and limits his practice to preparing mort-
gage inspection reports, not boundary surveys. The licensee had already been
disciplined for incompetent and negligent preparation of certain land surveys in
2007. The licensee at that time had limitations placed on his license, which he
violated by preparing and signing some six boundary surveys without required
supervision. He also provided notarized statements to the Board that he had not
prepared any such boundary surveys.

Oklahoma law provides that “[i]t shall be unlawful to practice . . . land survey-
ing in this state . . . unless such person has been duly licensed.” 59 0.5.2011
§ 475.1. The statutes grant the Board authority to set “minimum standards for
the practice of . . . land surveying” and to place licenses in probation “subject
to such conditions as the Board may specify.” 59 O.S.Supp.2014, § 475.8(A)

1), @.

The action seeks to uphold the professional standards of land surveying. Land
surveys are often relied on by individuals expending substantial sums of money
on property. Mortgage inspection reports, while similar in some ways, do not
have the same function and require less extensive surveying activities. The
Board may believe, particularly after past disciplinary proceedings, that the
licensee in this case has the requisite competence to prepare mortgage inspec-
tion reports but not to prepare full boundary surveys so that a limitation on his
license serves the public interest. Such a limitation may protect consumers from
making investments on areas not inside their property lines and may encourage
land surveyors, including the licensee here, to continue to develop competence
and excellence in the practice of land surveying.

It is, therefore, the official opinion of the Attorney General that the State Board
of Licensure for Professional Engineers and Land Surveyors has adequate sup-
port for the conclusion that this action advances the State of Oklahoma’s policy
to protect the public welfare by requiring minimum standards of conduct in the
practice of land surveying.
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OPINION 2015-20A

Kathy Hart, Executive Director September 25, 2015
State Board of Licensure for Professional
Engineers and Land Surveyors

This office has received your request for a written Attorney General Opinion
regarding agency action that the State Board of Licensure for Professional Engi-
neers and Land Surveyors intends to take. The proposed action is to—pursuant
to a consent order in case 2015-014 —reprimand and impose fines of $500 each
on a firm and an individual. The firm offered engineering services without a valid
certificate of authorization, and the individual did the same without a certificate
of licensure or a temporary permit to offer engineering services in Oklahoma.

Oklahoma state law, “[i]n order to safeguard life, health and property, and to
promote the public welfare,” makes it “unlawful to practice or to offer to practice
engineering . . . in this state . . . unless such person has been duly licensed.”
59 0.5.2011, § 475.1. Those offering engineering services through a firm must
also seek a certificate of authorization at the firm level. 59 O.S.Supp.2014,
§ 475.21(A)(2). The action seeks to enforce these straightforward requirements
by imposing $500 fines each on an individual and a firm practicing or offering
to practice engineering in Oklahoma.

It is, therefore, the official opinion of the Attorney General that the State Board
of Licensure for Professional Engineers and Land Surveyors has adequate sup-
port for the conclusion that this action advances the State of Oklahoma’s policy
to protect the public welfare by requiring licensure of professional engineers.
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OPINION 2015-21A

Kathy Hart, Executive Director September 25, 2015
State Board of Licensure for Professional
Engineers and Land Surveyors

This office has received your request for a written Attorney General Opinion
regarding agency action that the State Board of Licensure for Professional En-
gineers and Land Surveyors intends to take. The proposed action is to— pursu-
ant to a consent order in case 2015-016—reprimand and impose a fine of $750
on a firm that offered engineering services in Oklahoma and entered into an
engineering consulting agreement in Oklahoma without a valid certificate of
authorization for this state.

Oklahoma state law, “[i]n order to safeguard life, health and property, and to
promote the public welfare,” makes it “unlawful to practice or to offer to practice
engineering . . . in this state . . . unless such person has been duly licensed.”
59 0.5.2011, § 475.1. Those offering engineering services through a firm must
also seek a certificate of authorization at the firm level. 59 O.S.Supp.2014,
§ 475.21(A)(2). The action seeks to enforce that straightforward requirement
by imposing a fine of $750 on a firm practicing or offering to practice engineer-
ing in Oklahoma.

It is, therefore, the official opinion of the Attorney General that the State Board
of Licensure for Professional Engineers and Land Surveyors has adequate sup-
port for the conclusion that this action advances the State of Oklahoma’s policy
to protect the public welfare by requiring licensure of professional engineers.
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OPINION 2015-22A

Kathy Hart, Executive Director September 25, 2015
State Board of Licensure for Professional
Engineers and Land Surveyors

This office has received your request for a written Attorney General Opinion
regarding agency action that the State Board of Licensure for Professional Engi-
neers and Land Surveyors intends to take. The proposed action is to—pursuant
to a consent order in case 2015-017 —impose a fine of $1,000 on a firm that
entered into an agreement to provide engineering services in Oklahoma without
a valid certificate of authorization for this state. The order also requires the firm
to cease and desist from practicing engineering in Oklahoma until it obtains a
certificate of authorization.

Oklahoma state law, “[i]n order to safeguard life, health and property, and to
promote the public welfare,” makes it “unlawful to practice or to offer to practice
engineering . . . in this state . . . unless such person has been duly licensed.”
59 0.5.2011, § 475.1. Those offering engineering services through a firm must
also seek a certificate of authorization at the firm level. 59 O.S.Supp.2014,
§ 475.21(A)(2). The action seeks to enforce that straightforward requirement
by imposing a fine of $1,000 on a firm with an agreement in place to practice
engineering in Oklahoma and requiring that firm to obtain a certificate before
practicing in the future.

It is, therefore, the official opinion of the Attorney General that the State Board
of Licensure for Professional Engineers and Land Surveyors has adequate sup-
port for the conclusion that this action advances the State of Oklahoma’s policy
to protect the public welfare by requiring licensure of professional engineers.
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OPINION 2015-23A

Kathy Hart, Executive Director September 25, 2015
State Board of Licensure for Professional
Engineers and Land Surveyors

This office has received your request for a written Attorney General Opinion
regarding agency action that the State Board of Licensure for Professional Engi-
neers and Land Surveyors intends to take. The proposed action is to—pursuant
to a consent order in case 2015-035 —reprimand and impose fines of $750 each
on a firm and an individual. The firm offered engineering services and submit-
ted electrical design proposals without a valid certificate of authorization in
Oklahoma, and the individual licensed engineer knew or should have known
that the firm lacked a certificate of authorization in Oklahoma.

Oklahoma state law, “[i]n order to safeguard life, health and property, and to
promote the public welfare,” makes it “unlawful to practice or to offer to practice
engineering . . . in this state . . . unless such person has been duly licensed.”
59 0.5.2011, § 475.1. Those offering engineering services through a firm must
also seek a certificate of authorization at the firm level. 59 O.S.Supp.2014,
§ 475.21(A)(2). The Board may also discipline individual licensees who
“[a]id[] or assist[] another person or entity in violating” that obligation. See id.
§ 475.18(A)(8). The action seeks to enforce the State’s licensing requirements
by imposing $750 fines each a firm practicing or offering to practice engineer-
ing in Oklahoma and the individual engineer who knew or should have known
the firm lacked such a certificate of authorization.

It is, therefore, the official opinion of the Attorney General that the State Board
of Licensure for Professional Engineers and Land Surveyors has adequate sup-
port for the conclusion that this action advances the State of Oklahoma’s policy
to protect the public welfare by requiring licensure of professional engineers.
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OPINION 2015-24A

John W. Maile, Executive Director September 29, 2015
Oklahoma Used Motor Vehicle and
Parts Commission

This office has received your request for a written Attorney General Opinion
regarding agency action that the Oklahoma Used Motor Vehicle and Parts
Commission intends to take. The proposed action is to deny an application for a
wholesale used motor vehicle dealer license. The applicant is a convicted felon
whose criminal history involves several controlled dangerous substance con-
victions as well as convictions for violent offenses. The applicant was released
from incarceration within the last two years.

Oklahoma statutes require the Commission to prepare application forms to col-
lect information related to applicants’ “financial standing,” “business integrity,”
and “other pertinent information” related to “safeguarding . . . the public interest
and the public welfare.” 47 O.S.Supp.2014, § 583(B)(1)(a), (b), (e). The Com-
mission has the authority to deny an application for a license “[o]n satisfactory
proof of unfitness of the applicant.” Id. § 584(A)(1). The same statute notes
that a licensee may be disciplined if the licensee, among other things, “has
been convicted of a crime involving moral turpitude.” Id. § 584(A)(6)(c). The
action thus seeks to uphold professional standards in the sale of used motor
vehicles and “safeguard([] . . . the public interest and the public welfare.” Id.
§ 583(B)(1)(e). The Commission could believe that the applicant’s criminal
history and recent release from incarceration do not display adequate qualifica-
tions for operating as a wholesale used motor vehicle dealer.

It is, therefore, the official opinion of the Attorney General that the Oklahoma
Used Motor Vehicle and Parts Commission has adequate support for the conclu-
sion that this action advances the State of Oklahoma’s policy to safeguard the
public interest and public welfare by ensuring applicants have business integrity,
financial standing, and other qualifications.
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OPINION 2015-25A

Gaylord Z. Thomas, Executive Director September 29, 2015
Oklahoma State Board of Examiners for
Long-Term Care Administrators

This office has received your request for a written Attorney General Opinion
regarding agency actions that the Oklahoma State Board of Examiners for Long-
Term Care Administrators intends to take. The proposed actions are to issue
letters of concern and/or reprimand and require continuing education classes
from a licensed administrator and a certified assistant administrator. The licensed
administrator, acting as the supervisor for the certified assistant administrator,
allowed the assistant to work as the administrator of record in more than one
long-term care facility, a violation of administrative rules.

State law governing long-term care administrators allows the Board to
“[d]evelop, impose, and enforce standards which must be met . . . in order to
receive a license or certification as a long-term care administrator.” 63 0.S.2011,
§ 330.58(1). These standards must be “designed to ensure that long-term care
administrators will be individuals who are of good character[,] . . . are otherwise
suitable,and . . . are qualified to serve as long-term care administrators.” /d. The
Board has developed two tiers of licensure: licensed administrators and certified
assistant administrators. See OAC 490:15-1-1, 15-1-4. The former may oversee
more than one long-term care facility and generally have more qualifications
and responsibilities while the latter may only oversee one facility under the
supervision of a licensed administrator. See, e.g., OAC 490:15-1-4(c). The ac-
tion seeks to enforce these rules by requiring education for first-time violators.

It is, therefore, the official opinion of the Attorney General that the Oklahoma
State Board of Examiners for Long-Term Care Administrators has adequate
support for the conclusion that these actions advance the State of Oklahoma’s
policy to ensure the qualifications of those who oversee long-term care facilities.

E. SCOTT PRUITT
ATTORNEY GENERAL OF OKLAHOMA
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OPINION 2015-26A

Gaylord Z. Thomas, Executive Director September 29, 2015
Oklahoma State Board of Examiners for
Long-Term Care Administrators

This office has received your request for a written Attorney General Opinion
regarding agency action that the Oklahoma State Board of Examiners for Long-
Term Care Administrators intends to take. The proposed action is to—pursuant
to a settlement agreement—issue a letter of concern, impose a fine of $1,000,
and require additional education for licensee 3263 in cases 15-017(D) and
15-035(HB). The licensee, a licensed nursing home administrator—a category
within long-term care administrators—failed to report allegations of resident
mistreatment in two instances.

State law governing long-term care administrators requires the Board to
“[d]evelop, impose, and enforce standards which must be met . . . as a long-term
care administrator.” 63 O.S.2011, § 330.58(1). Consistent with that obligation,
the Board’s rules provide grounds for imposing discipline on long-term care
administrators, including the “[f]ailure to comply with State or federal require-
ments applicable to the facility.” OAC 490:10-5-3(b)(9). State law requires nurs-
ing home administrators, both as long-term care facility personnel and insofar
as they oversee a nursing home facility, to report to both the Oklahoma State
Department of Health and the Department of Human Services any allegations
of exploitation of vulnerable adults. 43A O.5.2011, § 10-104(A)(1), (B)(6);
OAC 310:675-7-5.1(b). The action seeks to hold a long-term care administra-
tor accountable to the reporting requirements under Oklahoma law by impos-
ing a fine and requiring additional education. Adherence to such reporting
requirements ensures that state authorities can protect vulnerable long-term
care residents.

It is, therefore, the official opinion of the Attorney General that the Oklahoma
State Board of Examiners for Long-Term Care Administrators has adequate
support for the conclusion that this action advances the State of Oklahoma’s
policy to protect residents of long-term care facilities.

E. SCOTT PRUITT
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OPINION 2015-27A

Gaylord Z. Thomas, Executive Director September 29, 2015
Oklahoma State Board of Examiners for
Long-Term Care Administrators

This office has received your request for a written Attorney General Opinion
regarding agency action that the Oklahoma State Board of Examiners for
Long-Term Care Administrators intends to take. The proposed action is to issue
a letter of concern and impose education requirements on a licensed nursing
home administrator—a subset of licensed long-term care administrators —for
negligence in failing to adhere to internal policies governing investigatory pro-
cedures after a resident made allegations of sexual abuse. The licensee agreed
to the terms of the discipline as part of a settlement agreement.

State law governing long-term care administrators requires the Board to
“[d]evelop, impose, and enforce standards which must be met . . . as a long-term
care administrator.” 63 O.S.2011, § 330.58(1). Consistent with that obligation,
the Board’s rules provide grounds for imposing discipline on long-term care
administrators, including where an administrator’s conduct or lack of conduct
amounts to “[g]ross negligence, or negligence that constitutes a danger to the
public health, welfare or safety of the residents.” OAC 490:10-5-3(b)(5).

Further, state law requires nursing home facilities—which a nursing home
administrator has the duty of overseeing—to forward investigative reports to
the Oklahoma State Department of Health and to post and maintain complaint
procedures. OAC 310:675-7-5.1(m). State law also requires nursing home facili-
ties to conspicuously post their complaint procedures near the administrator’s
office area within the facility. OAC 310:675-7-6.1(a).

The action seeks to hold a licensed long-term care administrator, in this case a
nursing home administrator, accountable to internal policies governing inves-
tigation procedures following abuse allegations. Adherence to investigation
procedures may have importance for public policy both because the results of
an investigation form the basis for reports to agencies of the State of Oklahoma
and because others, such as the residents of long-term care facilities, may in
some circumstances rely on the integrity of investigations both when making a
complaint and even when choosing a long-term care facility in which to reside.

It is, therefore, the official opinion of the Attorney General that the Oklahoma
State Board of Examiners for Long-Term Care Administrators has adequate
support for the conclusion that this action advances the State of Oklahoma’s
policy to protect the “public health, welfare or safety of the residents” of long-
term care facilities.

E. ScoTT PRUITT
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OPINION 2015-28A

Richard Pierson, Executive Director September 30,2015
Oklahoma Board of Licensed Alcohol
and Drug Counselors

This office has received your request for a written Attorney General Opinion
regarding agency action that the Oklahoma Board of Licensed Alcohol and Drug
Counselors intends to take. The proposed action is to extend the duration of
probation and supervised practice imposed on licensee no. 603 after that licensee
did not comply with a consent agreement and order imposing probation. The
consent agreement was entered on July 16, 2012, after the licensee plead nolo
contendere to a felony count of child abuse; it required, among other things,
documenting that licensee did not provide treatment to individuals below the
age of eighteen. The licensee failed to provide that documentation, and the
Board intends to extend probation for one year.

The Licensed Alcohol and Drug Counselors Act, 59 0.S.2011 & Supp.2014,
§§ 1870-1885, authorizes the Board to place “a licensee on probation” for “good
cause.” 59 0.S.2011, § 1875(6)(c). The Board’s professional rules require that
a licensee not “violate a state or federal statute if the violation directly relates
to the duties and responsibilities of the counselor.” OAC 38:10-3-4(a). The
Board may require various materials to be submitted to assess the fitness of
a licensee to provide alcohol and drug counseling services. OAC 38:10-5-3.
The action seeks to enforce a prior order supervising a licensee to ensure that
no legal violations harming children occur. Documenting supervision under a
prior order reasonably encourages compliance with that order and can protects
the public welfare.

It is, therefore, the official opinion of the Attorney General that the Oklahoma
Board of Licensed Alcohol and Drug Counselors has adequate support for the
conclusion that this action advances the State of Oklahoma’s policy to ensure
Oklahomans receive drug and alcohol treatment from competent, qualified
providers.

E. ScOTT PRUITT
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OPINION 2015-29A

Richard Pierson, Executive Director September 30,2015
Oklahoma Board of Licensed Alcohol
and Drug Counselors

This office has received your request for a written Attorney General Opinion
regarding agency action that the Oklahoma Board of Licensed Alcohol and Drug
Counselors intends to take. The proposed action is to require licensee no. 1128
to either complete the inactive license process or have the license suspended.
Licensee no. 1128 agreed to conditions on licensure that required, among other
things, seeking mental health treatment and submitted to drug screenings. The
licensee stopped complying with those conditions and expressed an interest in
placing the license in inactive status. However, the licensee has not completed
the inactive license process.

The Licensed Alcohol and Drug Counselors Act, 59 0.S.2011 & Supp.2014,
§§ 1870-1885, requires the Board to “[d]etermine eligibility for . . . licensure,”
“[i]ssue . . . licenses,” and “[u]pon good cause shown,” “place a holder of . . . a
license on probation,” 59 0.S.2011, § 1875(4), (5), (6)(c). The administrative
rules also allow licensees to place their licenses on inactive status for up to two
years upon payment of a $25 fee. OAC 38:10-11-1(8). The action seeks to hold a
licensee accountable to the Board’s determination of that person’s qualifications
to provide alcohol and drug counseling services while adhering to the Board’s
rules pertaining to inactive status.

It is, therefore, the official opinion of the Attorney General that the Oklahoma
Board of Licensed Alcohol and Drug Counselors has adequate support for the
conclusion that this action advances the State of Oklahoma’s policy to ensure
that Oklahomans receive alcohol and drug counseling services from competent,
qualified providers.

E. ScoTT PRUITT
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OPINION 2015-30A

Richard Pierson, Executive Director September 30,2015
Oklahoma Board of Licensed Alcohol
and Drug Counselors

This office has received your request for a written Attorney General Opinion
regarding agency action that the Oklahoma Board of Licensed Alcohol and
Drug Counselors intends to take. The proposed action is to deny a request for
reinstatement of a license that expired due to failure to seek renewal over three
years ago.

The Licensed Alcohol and Drug Counselors Act, 59 0.S.2011 & Supp.2014,
§§ 1870-1885, requires that “a person whose . . . license has been expired
for more than one (1) year shall not be reinstated. A person may reapply for
anew ... license.” 59 0.S.2011, § 1878(D). The action seeks to enforce this
straightforward requirement contained in statute. Such enforcement ensures
that those who initially meet the qualifications required for licensed alcohol and
drug counselors, see 59 O.S.Supp.2014, § 1876, continue to be able to meet
such requirements after having not been licensed to practice in Oklahoma for
a substantial period of time.

It is, therefore, the official opinion of the Attorney General that the Oklahoma
Board of Licensed Alcohol and Drug Counselors has adequate support for the
conclusion that this action advances the State of Oklahoma’s policy to ensure
Oklahomans receive drug and alcohol treatment from competent, qualified
providers.

E. SCOTT PRUITT
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OPINION 2015-31A

Richard Pierson, Executive Director September 30,2015
Oklahoma Board of Licensed Alcohol
and Drug Counselors

This office has received your request for a written Attorney General Opinion
regarding agency action that the Oklahoma Board of Licensed Alcohol and Drug
Counselors intends to take. The proposed action is to deny the application for
licensure of the applicant Greg Walston, who pleaded guilty to a felony charge
of driving under the influence in 2014.

The Licensed Alcohol and Drug Counselors Act, 59 0.S.2011 & Supp.2014,
§§ 1870-1885, authorizes the Board to deny the application for licensure of any
person who has “[bleen convicted of or pleaded guilty or nolo contendere to
a felony,” 59 0.5.2011, § 1881(A)(1). The Board has a policy of denying any
application whose felony conviction or plea occurred less than five years prior
to application. Such a policy seeks to ensure that individuals offering counseling
services in the areas of alcohol and drug abuse be well-qualified and competent.
Further, in this particular instance a conviction that involves alcohol or drug
abuse militates against finding the applicant to be well-qualified.

It is, therefore, the official opinion of the Attorney General that the Oklahoma
Board of Licensed Alcohol and Drug Counselors has adequate support for the
conclusion that this action advances the State of Oklahoma’s policy to ensure
Oklahomans receive alcohol and drug abuse treatment from competent, quali-
fied providers.

E. SCOTT PRUITT
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140 Supervisory Opinions of the Attorney General

OPINION 2015-32A

Richard Pierson, Executive Director September 30,2015
Oklahoma Board of Licensed Alcohol
and Drug Counselors

This office has received your request for a written Attorney General Opinion
regarding agency action that the Oklahoma Board of Licensed Alcohol and Drug
Counselors intends to take. The proposed action is to void applications for failure
to pass or failure to register for the required examination within one year of a
notice of eligibility. Three applicants —Elsie Winston, Marlene Jackson, and
Lou Leake—failed to register, while two other applicants—Jacinta Dike and
Glenna Jones—did not pass the examination after taking it on several occasions.

The Licensed Alcohol and Drug Counselors Act, 59 0.S.2011 & Supp.2014,
§§ 1870-1885, authorizes the Board to deny or approve applications for licenses,
590.5.2011, § 1875(5), (6)(a). An application for licensure can only be approved
upon passage of an examination. 59 0.S.2011 & Supp.2014, §§ 1876(C)(2),
1877(A)(1). Prior to September 21, 2014, the Board’s administrative rules
required that a person must register for the exam within one year of notice of
eligibility to sit for the exam. OAC 38:10-7-7(d)(3) (2006) These rules con-
tinue to apply to applicants who submitted their applications before September
21, 2014. These actions seek to ensure that those providing alcohol and drug
counseling services have qualifications shown by passage of an examination.
The Board may believe that denying the applications of those who have failed
the examination several times along with those who have failed to even register
for the examination may advance that policy.

It is, therefore, the official opinion of the Attorney General that the Oklahoma
Board of Licensed Alcohol and Drug Counselors has adequate support for the
conclusion that this action advances the State of Oklahoma’s policy to ensure
Oklahomans receive alcohol and drug abuse treatment from competent, quali-
fied providers.

E. SCOTT PRUITT
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OPINION 2015-33A

Amy Hall, Executive Secretary October 6, 2015
Board of Examiners for Speech-Language
Pathology and Audiology

This office has received your request for a written Attorney General Opinion
regarding agency action that the Board of Examiners for Speech-Language
Pathology and Audiology intends to take in case number 15-17 before the
Board. The proposed action is to issue a Letter of Caution that is not confidential
and may be considered in future disciplinary proceedings. The licensee in the
case engaged in a variety of activities that reflected negatively on maintain-
ing confidentiality of client records, including using a personal cell phone to
store confidential client communications, including videos of clients, and not
securing confidential client records left in a vehicle during a home visit to a
client or brought with the licensee inside during a home visit to a client. The
letter will encourage the licensee to ensure best practices in safeguarding client
confidentiality are instituted.

The Speech Pathology and Audiology Licensing Act requires the Board to issue
a code of ethics to govern speech-language pathology and audiology practice.
59 0.S.2011, § 1611. The code of ethics prepared by the Board and included
in its administrative rules requires that licensees “not reveal to unauthorized
persons any professional or personal information obtained from the person
served professionally, unless required by law or unless necessary to protect the
welfare of the person or the community.” OAC 690:15-1-4(1)(E). The action
seeks to uphold that rule of confidentiality by cautioning a licensee to enact
best practices to safeguard client information.

It is, therefore, the official opinion of the Attorney General that the Board of
Examiners for Speech-Language Pathology and Audiology has adequate support
for the conclusion that this action advances the State of Oklahoma’s policy to
uphold standards of professionalism and ethics in the speech-language pathol-
ogy and audiology profession.

E. SCOTT PRUITT
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OPINION 2015-34A

Lyle Kelsey, Executive Director October 13,2015
State Board of Medical Licensure and Supervision

This office has received your request for a written Attorney General Opinion
regarding agency action that the State Board of Medical Licensure and Supervi-
sion intends to take against licensee 22856. The proposed action is to suspend
the licensee for twenty days; impose a fine of $50,000; restrict the licensee’s
ability to supervise other healthcare professionals to an orthopedic practice for
five years; restrict the licensee’s ability to dispense controlled substances for five
years; and require the licensee to engage in continuing education in prescribing
medications. The licensee took on the role of medical director of a business
other than the licensee’s primary orthopedic practice, allowed nurses and other
personnel to dispense medication under the licensee’s authority, and then never
conducted any oversight such as reviewing charts, seeing patients face-to-face,
or otherwise. The Board found him guilty of or in violation of several related
provisions of state and federal law.

The Oklahoma Allopathic Medical and Surgical Licensure and Supervision
Act, 59 0.5.2011 & Supp.2014, §§ 480-519, prohibits a range of unprofes-
sional conduct by doctors, including failing to keep medical records regarding
controlled substances; prescribing drugs without “sufficient examination and
the establishment of a valid physician-patient relationship;” and prescrib-
ing controlled substances “in excess of the amount considered good medical
practice” or “without medical need” based on medical standards. 59 O.S.2011,
§ 509(10), (12),(16). The Board’s administrative rules contain similar proscrip-
tions against, for example, “[i]ndiscriminate or excessive prescribing, dispensing
or administering” of controlled substances. OAC 435:10-7-4(1); see also, e.g.,
OAC 435:10-7-4(2), (6), (7).

Oklahoma law, including statutes enacted by the Legislature, thus displays
a policy of ensuring that licensed medical doctors prescribe, dispense, and
administer controlled substances only with clinical justification and only then
with adequate documentation and record-keeping. The action seeks to enforce
that requirement— without prohibiting a professional from practice altogether—
through temporary penalties, additional education, and license restrictions that
prevent the licensee from unilaterally or through participation in other businesses
improperly dispensing controlled substances.

It is, therefore, the official opinion of the Attorney General that the State Board
of Medical Licensure and Supervision has adequate support for the conclusion
that this action advances the State of Oklahoma’s policy to protect the public
welfare and adequately regulate controlled substances.
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OPINION 2015-35A

Deborah J. Bruce, J.D., Executive Director October 6, 2015
State Board of Osteopathic Examiners

This office has received your request for a written Attorney General Opinion
regarding agency action that the State Board of Osteopathic Examiners intends
to take in Board case 0515-61. The proposed action is to place the licensee on
probation for five years after it was established that the licensee had been divert-
ing addictive drugs for personal use and for the use of an employee. During the
probation, the licensee may not administer, prescribe, or dispense scheduled
controlled dangerous substances without written permission from the Board; the
licensee must pay costs of $3,854; the licensee must make regular appearances
before the Board; the licensee must allow unannounced office visits by Board
representatives; the licensee must maintain a contract for addiction treatment
services; the licensee must provide notice of the probation to any current or
future employer; and Board staff may require production of relevant documents.

The Oklahoma Osteopathic Medicine Act, 59 O.S.2011 & Supp.2015, §§ 620—
645, authorizes the Board to discipline licensees who “dispens|e], prescrib[e],
administer[] or otherwise distribut[e] any drug, controlled substance or other
treatment . . . for other than [a] medically accepted therapeutic or experimen-
tal or investigational purpose,” 59 O0.S.2011, § 637(A)(2)(g). It also autho-
rizes discipline for failure to keep records related to controlled substances, id.
§ 637(A)(2)(m), and for being habitually addicted to “habit-forming drugs,”
id. § 637(A)(12). The action seeks to enforce these requirements, which ensure
that physicians do not use their privileges to abuse or enable others to abuse
controlled substances, and reasonably does so without absolutely barring the
licensee from practicing medicine.

It is, therefore, the official opinion of the Attorney General that the State Board
of Osteopathic Examiners has adequate support for the conclusion that this ac-
tion advances the State of Oklahoma’s policy to protect the public welfare and
adequately regulate controlled substances.

E. SCcOTT PRUITT
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OPINION 2015-36A

Deborah J. Bruce, J.D., Executive Director October 6, 2015
State Board of Osteopathic Examiners

This office has received your request for a written Attorney General Opinion
regarding agency action that the State Board of Osteopathic Examiners intends
to take in Board case 0115-07. The proposed action is to defer a prosecution and
impose educational and therapy requirements after a licensee’s unprofessionally
disruptive conduct—including through unprofessional language, attitude, and
conduct with other professionals —led to termination from a residency program.
The educational requirements include courses in boundaries and professionalism,
ethics and professionalism, and treatment in anger management.

The Oklahoma Osteopathic Medicine Act, 59 0.S.2011 & Supp.2015, §§ 620—
645, authorizes the Board to discipline a licensee for unprofessional conduct
including “acting in a manner which results in final disciplinary action by any
... hospital or medical staff of such hospital,” 59 O.S.2011, § 637(A)(2)(f). The
Board may also discipline a licensee if “guilty of personal offensive behavior,
which would include, but not be limited to obscenity, lewdness, molestation”
and other actions. /d. § 637(A)(13). The action seeks to hold a professional
accountable to these standards of professionalism—without barring the
professional from practice —by requiring additional education.

It is, therefore, the official opinion of the Attorney General that the State Board
of Osteopathic Examiners has adequate support for the conclusion that this
action advances the State of Oklahoma’s policy to uphold standards of profes-
sionalism in the medical profession.

E. SCcoTT PRUITT
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OPINION 2015-37A

Deborah J. Bruce, J.D., Executive Director October 6, 2015
State Board of Osteopathic Examiners

This office has received your request for a written Attorney General Opinion
regarding agency action that the State Board of Osteopathic Examiners intends
to take in Board case 0112-10. The proposed action is to alter conditions on a
licensee’s continuing ability to practice in a case where it was established that the
licensee had been overprescribing controlled substances with unclear diagnoses
supporting the prescriptions. The new conditions include completion of a clinical
judgment educational program and monitoring of controlled substances pre-
scriptions after lifting a restriction on the prescription of controlled substances.

The Oklahoma Osteopathic Medicine Act, 59 0.S.2011 & Supp.2015, §§ 620—
645, authorizes the Board to discipline licensees who “dispens[e], prescrib[e],
administer[] or otherwise distribut[e] any drug, controlled substance or other
treatment . . . for other than [a] medically accepted therapeutic or experimen-
tal or investigational purpose,” 59 O.S.2011, § 637(A)(2)(g). It also autho-
rizes discipline for failure to keep records related to controlled substances. /d.
§ 637(A)(2)(m). The action seeks to continue ongoing discipline to enforce
these requirements by ensuring that the licensee has the clinical competence to
practice without violating the requirements and, for the near-future, ensuring
no further violations occur.

It is, therefore, the official opinion of the Attorney General that the State Board
of Osteopathic Examiners has adequate support for the conclusion that this ac-
tion advances the State of Oklahoma’s policy to protect the public welfare and
adequately regulate controlled substances.

E. SCOTT PRUITT
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OPINION 2015-38A

Deborah J. Bruce, J.D., Executive Director October 6, 2015
State Board of Osteopathic Examiners

This office has received your request for a written Attorney General Opinion
regarding agency action that the State Board of Osteopathic Examiners intends
to take in Board case 0614-80. The proposed action is to place the licensee
on probation for five years after it was established that the licensee had been
overprescribing controlled substances with unclear diagnoses supporting the
prescriptions. During the probation, the licensee may not administer, prescribe, or
dispense scheduled controlled dangerous substances; the licensee must complete
education requirements in medical record keeping and prescribing controlled
substances; the licensee must pay costs of $10,518; the licensee must make
regular appearances before the Board; the licensee must allow unannounced
office visits by Board representatives; the licensee must provide notice of the
probation to any current or future employer; and Board staff may require pro-
duction of relevant documents.

The Oklahoma Osteopathic Medicine Act, 59 O.S.2011 & Supp.2015, §§ 620—
645, authorizes the Board to discipline licensees who “dispens|e], prescrib[e],
administer[] or otherwise distribut[e] any drug, controlled substance or other
treatment . . . for other than [a] medically accepted therapeutic or experimen-
tal or investigational purpose,” 59 O.S.2011, § 637(A)(2)(g). It also autho-
rizes discipline for failure to keep records related to controlled substances. /d.
§ 637(A)(2)(m). The action seeks to continue ongoing discipline to enforce
these requirements by ensuring that the licensee has the clinical competence to
practice without violating the requirements and, for the near-future, ensuring
no further violations occur.

It is, therefore, the official opinion of the Attorney General that the State Board
of Osteopathic Examiners has adequate support for the conclusion that this ac-
tion advances the State of Oklahoma’s policy to protect the public welfare and
adequately regulate controlled substances.
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OPINION 2015-39A

Deborah J. Bruce, J.D., Executive Director October 6, 2015
State Board of Osteopathic Examiners

This office has received your request for a written Attorney General Opinion
regarding agency action that the State Board of Osteopathic Examiners intends
to take in Board case 0713-67. The proposed action is to deny a request for
modification of an order imposing conditions on the licensee. The initial disci-
pline in the case arose because the licensee obtained patients’ contact informa-
tion from medical records and sent sexually suggestive messages and pictures
to patients. Discipline included various monitoring requirements and required,
at a minimum, quarterly counseling sessions. The licensee requested that the
counseling requirement be lifted, which was denied.

The Oklahoma Osteopathic Medicine Act, 59 0.S.2011 & Supp.2015, §§ 620—
645, authorizes the Board to discipline a licensee for unprofessional conduct
including “acting in a manner which results in final disciplinary action by any
... hospital or medical staff of such hospital,” 59 0.S.2011, § 637(A)(2)(f). The
Board may also discipline a licensee if “guilty of personal offensive behavior,
which would include, but not be limited to obscenity, lewdness, molestation
and other acts of moral turpitude.” Id. § 637(A)(13). The action seeks to hold a
professional accountable to these standards of professionalism— without bar-
ring the professional from practice —by requiring counseling that may prevent
future misconduct.

It is, therefore, the official opinion of the Attorney General that the State Board
of Osteopathic Examiners has adequate support for the conclusion that this action
advances the State of Oklahoma’s policy to uphold standards of professional
in the medical profession.

E. ScoTT PRUITT
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OPINION 2015-40A

Billy H. Stout, Board Secretary October 13,2015
State Board of Medical Licensure and Supervision

This office has received your request for a written Attorney General Opinion
regarding agency action that the State Board of Medical Licensure and Super-
vision intends to take against respiratory care practitioner licensee 117. The
proposed action is to reinstate the license under indefinite probation terms.
The licensee had been initially disciplined in 2003 —resulting in a voluntary
surrender of the license—for fraudulently prescribing hydrocodone for himself
under another doctor’s name, diverting fentanyl from a patient and using it,
and working under the influence of valium. In 2013, the Board reinstated the
license under indefinite probation terms. A few months later, the Board and
licensee entered an agreement for the licensee to stop practicing because of
external circumstances.

The Board’s proposed action seeks to once again reinstate the license under
indefinite probation terms. The probation terms include informing employers and
others about the discipline; releasing medical records of the licensee; being avail-
able for personal appearances; attending substance abuse treatment programs;
and submitting to random drug testing, among other monitoring requirements.

The Respiratory Care Practice Act, 59 O.S.2011 & Supp.2014, §§ 2026-2045,
authorizes the Board to discipline respiratory care practitioners who are
“addicted to, or ha[ve] improperly obtained, possessed, used or distributed
habit-forming drugs or narcotics,” 59 0.S.2011, § 2040(4). The action seeks to
enforce this policy by authorizing the licensee to practice as a respiratory care
practitioner while monitoring the practitioner for substance abuse problems
that could impact patient safety and undermine the State’s effective regulation
of controlled dangerous substances. The initial violations, including several
forms of drug diversion and working under the influence of drugs, pose seri-
ous problems. The Board could reasonably believe that strenuous monitoring is
necessary to protect the public health while allowing the licensee to participate
in the healthcare market.

It is, therefore, the official opinion of the Attorney General that the State Board
of Medical Licensure and Supervision has adequate support for the conclusion
that this action advances the State of Oklahoma’s policy to protect the public
welfare and adequately regulate controlled substances.
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OPINION 2015-41A

Billy Stout, M.D., Board Secretary October 6, 2015
State Board of Medical Licensure and Supervision

This office has received your request for a written Attorney General Opinion re-
garding agency action that the State Board of Medical Licensure and Supervision
intends to take regarding licensee 19233. The Board had revoked the license in
2003 and reinstated it in 2012 with restrictions on the ability to perform surger-
ies pending completion of a year-long fellowship in spinal surgery approved by
the Accreditation Council for Graduate Medical Education. In 2014, the Board
modified its fellowship requirement to any year-long orthopedic fellowship.
Afterwards, the licensee completed around six months of orthopedic fellow-
ship. The licensee requested that restrictions on ability to perform surgeries be
removed, claiming that the licensee’s six months of experience in programs in
France and Japan were sufficient to meet the year-long requirement. The Board
intends to deny that request and require another six months of fellowship in line
with its original year-long requirement.

The Oklahoma Allopathic Medical and Surgical Licensure and Supervision Act,
590.5.2011 & Supp.2014, §§ 480519, authorizes the Board to place conditions
on a license to practice medicine as part of the remedy in a disciplinary action,
59 0.S.2011, §§ 506(A), 509.1(4), (8). Here, a license was reinstated more
than nine years after revocation. A reasonable condition on that reinstatement
would be to ensure the licensee’s competence to perform skill-intensive surger-
ies critical to patient health. The Board required a year-long fellowship, and in
this action is enforcing that initial requirement to ensure licensee’s competence.

It is, therefore, the official opinion of the Attorney General that the State Board
of Medical Licensure and Supervision has adequate support for the conclusion
that this action advances the State of Oklahoma’s policy to protect public health
and ensure patient welfare.

E. SCOTT PRUITT
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OPINION 2015-42A

Billy Stout, M.D., Board Secretary October 6, 2015
State Board of Medical Licensure and Supervision

This office has received your request for a written Attorney General Opinion re-
garding agency action that the State Board of Medical Licensure and Supervision
intends to take with regard to the reinstatements of physician’s assistant license
699 and medical licenses 11663, 25353, and 24742. The proposed action is to
impose restrictions on the professional practice of each licensee in conjunction
with reinstating each license. Each set of restrictions includes common terms
such as complying with applicable laws; furnishing copies of restriction docu-
ments to other states when seeking licensure or at hospitals; keeping current
address information and maintaining the currentness of payments; and, upon
request, turning over records or being personally available.

Licensee 699 had been investigated and voluntarily surrendered a license to
avoid prosecution; that licensee will have additional restrictions, including not
supervising other health professionals; a five-year term of probation; supervisors
and job location approval; minimum supervision requirements; taking ethics
courses; seeking counseling; not ingesting any controlled substances without
medical justification; and completing a treatment contract with Oklahoma Health
Professionals Program, Inc.

Licensees 11663 and 25353 will have medical licenses reinstated after a long
period of non-practice. Licensees 11663 and 25353 will each have the basic terms
along with additional terms, including seeking approval of employment positions
or changes in responsibility and appearing at a one-year review. Licensee 11663
will be restricted to administrative medical positions while licensee 25353 —after
having possibly driven under the influence of alcohol or other substances last
year—will have to send notices of any charges or violations involving driving
under the influence of alcohol or other substances, including complaints at a
place of employment involving intoxication or severe hangovers.

Licensee 24742, currently living and working in Texas, will also have a medi-
cal license reinstated after drug prescribing violations. That licensee will have
the basic terms but, like licensee 25353, will have to send notices of charges or
violations involving substance abuse. Licensee 24742 will also have to submit
to blood, hair, and urine testing with quarterly reports on results; limit medica-
tions ingested to those where a legitimate medical need exists; must give notice
of any relapse; and must complete treatment under an existing Monitoring and
Assistance Agreement with the Texas Physician Health Program running until
August 22, 2018. If licensee 24742 seeks to move to Oklahoma, the licensee
must seek approval and must switch treatment to Oklahoma Health Profession-
als Program, Inc.
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The Oklahoma Allopathic Medical and Surgical Licensure and Supervision Act,
59 0.S.2011 & Supp.2014, §§ 480-519, authorizes the Board require “satis-
factory evidence of professional competence and good moral character” when
reinstating a license to practice medicine, 59 O.S.2011, § 495h. The Board’s
administrative rules clarify that “[i]ndiscriminate or excessive prescribing,
dispensing or administering of”” controlled substances as well as the “habitual
or excessive use of any drug which impairs the ability to practice medicine”
qualify as unprofessional conduct. OAC 435:10-7-4(1), (3). The conditions on
reinstatement described above seek to ensure that licensees 11663, 25353, and
24742 have reasonable competence in practicing medicine and, for those who
have had substance abuse issues in the past, that those issues are monitored so
that the physicians have the opportunity practice.

The Physician Assistant Act, 59 0.S.2011 & Supp.2014, §§ 519.1-524, has
similar provisions. A physician assistant must “[b]e of good moral character”
and have requisite educational qualifications to seek certification. 59 0.S.2011,
§ 519.4(1). The rules governing physician assistants bar “[h]abitually us[ing]
intoxicating liquors or habit-forming drugs.” OAC 435:15-5-11(1). The condi-
tions imposed on licensee 699 ensure that the licensee will be able to practice
with reasonable competence while monitoring any substance abuse issues.

It is, therefore, the official opinion of the Attorney General that the State Board
of Medical Licensure and Supervision has adequate support for the conclusion
that this action advances the State of Oklahoma’s policy to protect public health
and ensure patient welfare.

E. SCOTT PRUITT
ATTORNEY GENERAL OF OKLAHOMA
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OPINION 2015-43A

Kim Glazier, Executive Director October 15,2015
Oklahoma Board of Nursing

This office has received your request for a written Attorney General Opinion
regarding agency action that the Oklahoma Board of Nursing intends to take
in Board case 3.001.16. The proposed action is to enter a supplemental order
requiring completion of a course in professional boundaries after professional
evaluation. The initial disciplinary action involved inappropriate conduct in-
cluding showing physical intimacy with a patient and passing cash to the patient
at Mabel Bassett Correctional Center.

The Oklahoma Nursing Practice Act, 59 0.S.2011 & Supp.2014, §§ 567.1-
567.20, authorizes the Board to impose discipline on nurses who fail to “con-
form to the minimum standards of acceptable nursing,” who are “guilty of
unprofessional conduct,” and who “[f]ail[] to maintain professional boundaries
with patients,” 59 O.S.Supp.2014, § 567.8(B)(3), (7), (12). The action supple-
ments a prior disciplinary proceeding involving these requirements by having
the licensee undergo additional education to, ideally, prevent future violations
and ensure patients receive uncompromised patient care.

It is, therefore, the official opinion of the Attorney General that the Oklahoma
Board of Nursing has adequate support for the conclusion that this action
advances the State of Oklahoma’s policy to protect the public health, welfare,
and safety.

E. SCOTT PRUITT
ATTORNEY GENERAL OF OKLAHOMA
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OPINION 2015-44A

Kim Glazier, Executive Director October 15,2015
Oklahoma Board of Nursing

This office has received your request for a written Attorney General Opinion
regarding agency action that the Oklahoma Board of Nursing intends to take.
The proposed action is to require completion of a chemical dependence course
and weekly attendance at a drug or alcohol treatment program for four months
in Board case 3.092.16. The registered nurse had been bound in a prior agreed
order requiring an evaluation of alcohol and drug dependence and allowing
further ordered treatment.

The Oklahoma Nursing Practice Act, 59 0.S.2011 & Supp.2014, §§ 567.1-
567.20, authorizes the Board to impose discipline when a nurse is “intemperate
in the use of alcohol or drugs, which use the Board determines endangers or
could endanger patients,” 59 O.S.Supp.2014, § 567.8(B)(4). The action seeks to
enforce an order of the Board ensuring the nurse receives treatment for alcohol
or drug dependence. Requiring such treatment can achieve the public health goal
of protecting patients from compromised nursing care while allowing nurses to
continue to work and participate in the profession.

It is, therefore, the official opinion of the Attorney General that the Oklahoma
Board of Nursing has adequate support for the conclusion that this action
advances the State of Oklahoma’s policy to advance the public health, safety,
and welfare.

E. SCOTT PRUITT
ATTORNEY GENERAL OF OKLAHOMA
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OPINION 2015-45A

Kim Glazier, Executive Director October 15,2015
Oklahoma Board of Nursing

This office has received your request for a written Attorney General Opinion
regarding agency action that the Oklahoma Board of Nursing intends to take
in Board case 3.111.16. The proposed action is to suspend the licensed practice
nurse’s license after the nurse failed to submit to drug testing pursuant to a prior
agreed order and then failed to appear at the Board hearing. The prior agreed
order arose after the Board became aware of prior alcohol and drug crimes com-
mitted by the nurse. The nurse will have the opportunity to seek reinstatement.

The Oklahoma Nursing Practice Act, 59 0.S.2011 & Supp.2014, §§ 567.1-
567.20, authorizes the Board to impose discipline when a nurse is “intemperate
in the use of alcohol or drugs, which use the Board determines endangers or
could endanger patients,” 59 O.S.Supp.2014, § 567.8(B)(4). The action seeks
to enforce this requirement after the nurse declined to submit to drug testing.
Suspending the nurse’s license can protect patients from compromised nursing
care until the nurse makes a satisfactory showing of no chemical dependence.

It is, therefore, the official opinion of the Attorney General that the Oklahoma
Board of Nursing has adequate support for the conclusion that this action ad-
vances the State of Oklahoma’s policy to protect the public health, safety, and
welfare.

E. SCOTT PRUITT
ATTORNEY GENERAL OF OKLAHOMA
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OPINION 2015-46A

Kim Glazier, Executive Director October 15,2015
Oklahoma Board of Nursing

This office has received your request for a written Attorney General Opinion
regarding agency action that the Oklahoma Board of Nursing intends to take
in Board case 3.157.16. The proposed action is to revoke the registered nurse’s
license for a minimum period of five years. To be eligible for reinstatement, the
nurse must also submit documentation of an evaluation of fitness to practice
as well as administrative penalties and costs totaling $5,206.29. The nurse had
engaged in a course of abusive conduct in at least three documented situations
that included failing to assess a patient with sepsis and pushing a patient to the
ground, resulting in a hematoma on the patient’s forehead.

The Oklahoma Nursing Practice Act, 59 0.S.2011 & Supp.2014, §§ 567.1-
567.20, authorizes the Board to impose discipline when a nurse “[f]ails to
adequately care for patients” in a way that “unnecessarily exposes a patient or
other person to risk of harm”; is “guilty of unprofessional conduct”; or is “guilty
of any act that jeopardizes a patient’s life, health or safety,” 59 O.S.Supp.2014,
§ 567.8(B)(3), (7), (8). The action seeks to enforce these serious and important
rules by preventing the nurse from practicing for some time and then requiring a
showing that she is fit to practice at the end of that period. Nurses are entrusted
with significant responsibilities when caring for patients, and they must be
prepared to fulfill those responsibilities in a way that preserves and advances
patient health and safety.

It is, therefore, the official opinion of the Attorney General that the Oklahoma
Board of Nursing has adequate support for the conclusion that this action ad-
vances the State of Oklahoma’s policy to protect the public health, safety, and
welfare.

E. ScoTT PRUITT
ATTORNEY GENERAL OF OKLAHOMA
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OPINION 2015-47A

Kim Glazier, Executive Director October 15,2015
Oklahoma Board of Nursing

This office has received your request for a written Attorney General Opinion
regarding agency action that the Oklahoma Board of Nursing intends to take.
The proposed action is to reinstate a license and then temporarily suspend it in
Board case 3.163.16. The licensee had been making progress in the Peer As-
sistance Program when the program asserted it had evidence the licensee had
violated the program’s terms, resulting in a revocation of the license. The licensee
disputed that evidence, and the Board here intends to reinstate the license and
immediately suspend it until the licensee reenters the Peer Assistance Program
and continues progress in the program.

The Oklahoma Nursing Practice Act, 59 0.S.2011 & Supp.2014, §§ 567.1-
567.20, authorizes the Board to impose discipline when a nurse is “intemperate
in the use of alcohol or drugs, which use the Board determines endangers or
could endanger patients,” 59 O.S.Supp.2014, § 567.8(B)(4). The action seeks
to allow the licensee to continue to participate in the nursing profession so long
as the nurse complies with the requirements of the Peer Assistance Program, a
drug and alcohol treatment program. Requiring such treatment can achieve the
public health goal of protecting patients from compromised nursing care while
allowing nurses to continue to work and participate in the profession.

It is, therefore, the official opinion of the Attorney General that the Oklahoma
Board of Nursing has adequate support for the conclusion that this action
advances the State of Oklahoma’s policy to advance the public health, safety,
and welfare.

E. SCOTT PRUITT
ATTORNEY GENERAL OF OKLAHOMA



Supervisory Opinions of the Attorney General 157

OPINION 2015-48A

Kim Glazier, Executive Director October 15,2015
Oklahoma Board of Nursing

This office has received your request for a written Attorney General Opinion
regarding agency action that the Oklahoma Board of Nursing intends to take
in Board case 3.168.16. Under a settlement agreement, a licensee will volun-
tarily surrender a license for two years. Afterward, prior to reinstatement, the
agreement will require the licensee to complete classes in nursing law, nursing
ethics, and critical thinking along with payment of a $500 fine. In early 2014,
the licensee forged or caused to be forged a signature on a return-to-work
authorization after the licensee’s own workplace injury. The authorization
described continuing treatment and diagnosis information. The licensee also
removed a coworker’s purse containing controlled dangerous substances at
another employer’s place of business a little over two months later. On at least
one occasion the licensee admitted taking the purse but stated it was a mistake.

The Oklahoma Nursing Practice Act, 59 0.S.2011 & Supp.2014, §§ 567.1-
567.20, authorizes the Board to impose discipline for nurses are “[f]ail[] to
adequately care for patients or to conform to the minimum standards of ac-
ceptable nursing . . . that, in the opinion of the Board, unnecessarily exposes
a patient or other person to risk of harm,” 59 O.S.Supp.2014, § 567.8(B)(3).
The action seeks to ensure that patients are not placed in danger from being
in the charge of a nurse with a proclivity toward violent conduct by requiring
additional education and evaluation rather than immediately revoking a license.

It is, therefore, the official opinion of the Attorney General that the Oklahoma
Board of Nursing has adequate support for the conclusion that this action ad-
vances the State of Oklahoma’s policy to protect the public health, safety, and
welfare.

E. ScoTT PRUITT
ATTORNEY GENERAL OF OKLAHOMA
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OPINION 2015-49A

Kim Glazier, Executive Director October 15,2015
Oklahoma Board of Nursing

This office has received your request for a written Attorney General Opinion
regarding agency action that the Oklahoma Board of Nursing intends to take in
Board case 3.169.16. The proposed action is to severely reprimand a registered
nurse, require completion of three courses in nursing ethics and responsibilities,
and impose administrative penalties and costs total $2,188.89. While working
an overnight shift, video surveillance showed the nurse sitting in a chair in the
nurse’s station of a post-partum unit for nearly four hours with a brief interrup-
tion. The nurse documented completion of vital signs and pain assessments at
times that that surveillance showed the nurse sitting in the chair.

The Oklahoma Nursing Practice Act, 59 0.S.2011 & Supp.2014, §§ 567.1-
567.20, authorizes the Board to impose discipline when a nurse “[f]ails to
adequately care for patients” in a way that “unnecessarily exposes a patient or
other person to risk of harm”; is “guilty of unprofessional conduct”; or is “guilty
of any act that jeopardizes a patient’s life, health or safety,” 59 O.S.Supp.2014,
§ 567.8(B)(3), (7), (8). The action seeks to enforce these serious and important
rules by requiring the nurse to receive education about ethical obligations and
documentation requirements as a nurse.

It is, therefore, the official opinion of the Attorney General that the Oklahoma
Board of Nursing has adequate support for the conclusion that this action ad-
vances the State of Oklahoma’s policy to protect the public health, safety, and
welfare.

E. SCcOoTT PRUITT
ATTORNEY GENERAL OF OKLAHOMA
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OPINION 2015-50A

Kim Glazier, Executive Director October 15,2015
Oklahoma Board of Nursing

This office has received your request for a written Attorney General Opinion
regarding agency actions that the Oklahoma Board of Nursing intends to take
in Board cases 3.177.16, 10.029.16, 10.032.16, and 10.052.16. The proposed
actions are to require applicants for nursing licensure exams to take nursing law
classes and reprimand them. Each applicant failed to disclose criminal history
on their applications for licensure.

The Oklahoma Nursing Practice Act,59 O.S.2011 & Supp.2014,§§ 567.1-567.20,
authorizes the Board to impose discipline for nurses who apply for licenses with
deceit or material misrepresentations, 59 O.S.Supp.2014, § 567.8(B)(1)(a). The
actions seek to enforce this straightforward requirement by requiring additional
education of the applicants and reprimanding them.

It is, therefore, the official opinion of the Attorney General that the Oklahoma
Board of Nursing has adequate support for the conclusion that this action ad-
vances the State of Oklahoma’s policy to protect the public health, safety, and
welfare.

E. SCOTT PRUITT
ATTORNEY GENERAL OF OKLAHOMA
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OPINION 2015-51A

Kim Glazier, Executive Director October 15,2015
Oklahoma Board of Nursing

This office has received your request for a written Attorney General Opinion
regarding agency action that the Oklahoma Board of Nursing intends to take.
The proposed action is to enter a supplemental order requiring the registered
nurse to complete a Nurse Refresher course by July 31,2016, and then pay an
administrative penalty of $400 in Board case 3.178.16. Under the terms of the
proposed order, the nurse’s license will be suspended for three months upon
failure to complete these terms. The nurse had been required to complete the
course along with two others and pay the administrative penalty by July 31,
2015, pursuant to a prior agreed order.

The Oklahoma Nursing Practice Act, 59 0.S.2011 & Supp.2014, §§ 567.1-
567.20, authorizes the Board to impose discipline when a nurse violates an
“order of the Board,” 59 O.S.Supp.2014, § 567.8(B)(9). The action seeks to
enforce an order of the Board requiring a nurse to meet certain educational
requirements and pay penalties. Extending the time for compliance while at-
taching an automatic suspension will encourage compliance with the original
agreed order between the registered nurse and the Board while offering ample
opportunity for the nurse to comply.

It is, therefore, the official opinion of the Attorney General that the Oklahoma
Board of Nursing has adequate support for the conclusion that this action
advances the State of Oklahoma’s policy to advance the public health, safety,
and welfare.

E. SCcOoTT PRUITT
ATTORNEY GENERAL OF OKLAHOMA
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OPINION 2015-52A

Kim Glazier, Executive Director October 15,2015
Oklahoma Board of Nursing

This office has received your request for a written Attorney General Opinion
regarding agency action that the Oklahoma Board of Nursing intends to take
in Board case 3.182.16. The proposed action is to, pursuant to a settlement,
severely reprimand a licensee, assess a $500 fine, and require a course in nurs-
ing law. The licensee failed to disclose a larceny conviction on an application
for license renewal in 2012.

The Oklahoma Nursing Practice Act, 59 0.S.2011 & Supp.2014, §§ 567.1-
567.20, authorizes the Board to impose discipline for nurses who apply
for licenses with deceit or material misrepresentations, 59 O.S.Supp.2014,
§ 567.8(B)(1)(a). The actions seek to enforce this straightforward requirement
by requiring additional education of the licensee, reprimanding the licensee,
and requiring payment of a $500 fine.

It is, therefore, the official opinion of the Attorney General that the Oklahoma
Board of Nursing has adequate support for the conclusion that this action ad-
vances the State of Oklahoma’s policy to protect the public health, safety, and
welfare.

E. SCOTT PRUITT
ATTORNEY GENERAL OF OKLAHOMA
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OPINION 2015-53A

Kim Glazier, Executive Director October 15,2015
Oklahoma Board of Nursing

This office has received your request for a written Attorney General Opinion
regarding agency action that the Oklahoma Board of Nursing intends to take in
Board case 3.183.16. The proposed action is to, pursuant to a settlement, severely
reprimand a licensee, assess a $500 fine, and require a course in nursing law.
The licensee, a licensed practical nurse, failed to disclose dropped charges for
passing false checks on a 2015 license renewal application and then again on
an application to retake the registered nurse examination.

The Oklahoma Nursing Practice Act, 59 0.S.2011 & Supp.2014, §§ 567.1-
567.20, authorizes the Board to impose discipline for nurses who apply
for licenses with deceit or material misrepresentations, 59 O.S.Supp.2014,
§ 567.8(B)(1)(a). The actions seek to enforce this straightforward requirement
by requiring additional education of the licensee, reprimanding the licensee,
and requiring payment of a $500 fine.

It is, therefore, the official opinion of the Attorney General that the Oklahoma
Board of Nursing has adequate support for the conclusion that this action ad-
vances the State of Oklahoma’s policy to protect the public health, safety, and
welfare.

E. SCOTT PRUITT
ATTORNEY GENERAL OF OKLAHOMA
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OPINION 2015-54A

Kim Glazier, Executive Director October 15,2015
Oklahoma Board of Nursing

This office has received your request for a written Attorney General Opinion
regarding agency action that the Oklahoma Board of Nursing intends to take
in Board case 3.184.16. The proposed action is to, pursuant to a settlement,
severely reprimand a licensee, assess a $1000 fine, require a course in nursing
law, and require an evaluation of fitness to practice by a licensed psychiatrist.
The licensee was convicted in early 2015 both of reckless conduct with a firearm
and violation of a protective order.

The Oklahoma Nursing Practice Act, 59 0.S.2011 & Supp.2014, §§ 567.1-
567.20, authorizes the Board to impose discipline for nurses who are “guilty . . .
any offense reasonably related to the qualifications, functions or duties of any
licensee or an act of violence,” 59 O.S.Supp.2014, § 567.8(B)(2). The action
seeks to ensure that patients are not placed in danger from being in the charge
of a nurse with a proclivity toward violent conduct by requiring additional
education and evaluation rather than immediately revoking a license.

It is, therefore, the official opinion of the Attorney General that the Oklahoma
Board of Nursing has adequate support for the conclusion that this action ad-
vances the State of Oklahoma’s policy to protect the public health, safety, and
welfare.

E. SCOTT PRUITT
ATTORNEY GENERAL OF OKLAHOMA
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OPINION 2015-55A

Kim Glazier, Executive Director October 15,2015
Oklahoma Board of Nursing

This office has received your request for a written Attorney General Opinion
regarding agency action that the Oklahoma Board of Nursing intends to take in
Board case 3.186.16. The proposed action is to require courses in nursing law
as well as stress and anger management with conflict resolution; issue a severe
reprimand; and fine the licensee $500. The licensee was convicted of domestic
assault in early 2014.

The Oklahoma Nursing Practice Act, 59 0.S.2011 & Supp.2014, §§ 567.1-
567.20, authorizes the Board to impose discipline on nurses who are convicted
of crimes involving acts of violence, 59 O.S.Supp.2014, § 567.8(B)(2). The
action seeks to protect patient health and safety by ensuring that a nurse who
has been convicted of a violent act receives education on how to handle stress-
ful situations without responding in anger, an important skill when providing
nursing care.

It is, therefore, the official opinion of the Attorney General that the Oklahoma
Board of Nursing has adequate support for the conclusion that this action
advances the State of Oklahoma’s policy to protect the public health, welfare,
and safety.

E. SCOTT PRUITT
ATTORNEY GENERAL OF OKLAHOMA
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OPINION 2015-56A

Kim Glazier, Executive Director October 15,2015
Oklahoma Board of Nursing

This office has received your request for a written Attorney General Opinion
regarding agency actions that the Oklahoma Board of Nursing intends to take
in Board cases 3.188.16, 3.198.16, 3.199.16, 10.036.16, and 10.043.16. The
proposed actions are to require applicants to take nursing licensure exams to
complete nursing law courses and two submit to twice-per-month alcohol and
drug testing until an alcohol and drug treatment evaluation can be conducted
and reviewed by the Board in each case. The applicant in case 3.188.16 has
a criminal history including violent conduct and public intoxication. The ap-
plicant in case 3.198.16 has a criminal history including violent conduct and
drive under the influence. The applicant in case 3.199.16 has a criminal history
including evading arrest and minor in consumption (from 2015). The applicant
in case 10.036.16 has a criminal history including driving under the influence,
the latest from 2014. The applicant in case 10.043.16 has a criminal history
including public intoxication offenses, the latest from 2014.

The Oklahoma Nursing Practice Act, 59 0.S.2011 & Supp.2014, §§ 567.1-
567.20, authorizes the Board to impose discipline for nurses who are “intemper-
ate in the use of alcohol or drugs, which use the Board determines endangers
or could endanger patients.” 59 O.S.Supp.2014, § 567.8(B)(4). Each applicant
has a criminal history showing potential alcohol and drug abuse problems.
The actions seek to prevent patients from receiving compromised nursing
care because of alcohol and drug abuse by nurses. The action seeks to provide
screening and, eventually, treatment rather than merely barring applicants for
the nursing profession.

It is, therefore, the official opinion of the Attorney General that the Oklahoma
Board of Nursing has adequate support for the conclusion that this action ad-
vances the State of Oklahoma’s policy to protect the public health, safety, and
welfare.

E. SCcOTT PRUITT
ATTORNEY GENERAL OF OKLAHOMA
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OPINION 2015-57A

Kim Glazier, Executive Director October 15,2015
Oklahoma Board of Nursing

This office has received your request for a written Attorney General Opinion
regarding agency action that the Oklahoma Board of Nursing intends to take
in Board case 3.193.16. The proposed action is to require courses in nursing
law, patient rights, and critical thinking; issue a severe reprimand; and fine the
licensee $1,000. The licensee verbally abused patients and failed to change
dressings as ordered by a physician on at least two occasions in late 2014.

The Oklahoma Nursing Practice Act, 59 0.S.2011 & Supp.2014, §§ 567.1-
567.20, authorizes the Board to impose discipline on nurses who fail to “conform
to the minimum standards of acceptable nursing,” who are “guilty of unprofes-
sional conduct,” and who are “guilty of any act that jeopardizes a patient’s life,
health or safety,” 59 O.S.Supp.2014, § 567.8(B)(3), (7), (8). The action seeks
to protect patient health and safety by disciplining a nurse who failed to change
wound dressings who verbally abused patients. The Board may believe that the
discipline imposed will discourage the licensee from future violations and deter
other potential violators.

It is, therefore, the official opinion of the Attorney General that the Oklahoma
Board of Nursing has adequate support for the conclusion that this action
advances the State of Oklahoma’s policy to protect the public health, welfare,
and safety.

E. SCOTT PRUITT
ATTORNEY GENERAL OF OKLAHOMA
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OPINION 2015-58A

Kim Glazier, Executive Director October 15,2015
Oklahoma Board of Nursing

This office has received your request for a written Attorney General Opinion
regarding agency action that the Oklahoma Board of Nursing intends to take
in Board case 3.203.16. The proposed action is to impose a severe reprimand,
a fine of $500, and a course in nursing law. The applicant—a licensed practical
nurse seeking licensure as a registered nurse—failed to report criminal his-
tory on the licensure application and on prior occasions as a licensed practical
nurse. Further, the criminal history involves dishonest conduct: one conviction
included passing false checks.

The Oklahoma Nursing Practice Act, 59 0.S.2011 & Supp.2014, §§ 567.1-
567.20, authorizes the Board to impose discipline for nurses who apply
for licenses with deceit or material misrepresentations, 59 O.S.Supp.2014,
§ 567.8(B)(1)(a). The action seeks to enforce this straightforward requirement
on applicant, already a licensee under a different type of license, by requiring
additional education of the applicant and imposing fines.

It is, therefore, the official opinion of the Attorney General that the Oklahoma
Board of Nursing has adequate support for the conclusion that this action ad-
vances the State of Oklahoma’s policy to protect the public health, safety, and
welfare.

E. SCOTT PRUITT
ATTORNEY GENERAL OF OKLAHOMA
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OPINION 2015-59A

Kim Glazier, Executive Director October 15,2015
Oklahoma Board of Nursing

This office has received your request for a written Attorney General Opinion
regarding agency actions that the Oklahoma Board of Nursing intends to take
in Board cases 10.033.16 and 10.034.16. The proposed action in case 10.033.16
is to grant an application for a registered nurse license by endorsement with
a severe reprimand and the conditions that the applicant pay a $500 fine and
complete a class in nursing ethics. The applicant had falsified the application
by failing to report criminal history involving larceny. The proposed action in
case 10.034.16 is to also grant an application by endorsement with a severe
reprimand, a $1,000 fine, and a class in nursing ethics. That applicant will also
be required to complete drug and alcohol testing twice a month until an evalu-
ation for alcohol and drug dependence is completed. That applicant had been
convicted of driving under the influence twice and had voluntarily surrendered
a license in another state.

The Oklahoma Nursing Practice Act, 59 0.S.2011 & Supp.2014, §§ 567.1-
567.20, authorizes the Board to impose discipline when a nurse is “intemperate
in the use of alcohol or drugs, which use the Board determines endangers or
could endanger patients,” when a nurse is guilty of crimes involving dishonesty,
or when nurses apply for licenses with deceit or material misrepresentations,
59 0.S.Supp.2014, § 567.8(B)(1)(a), (2), (4). The actions seek to uphold these
requirements by imposing drug testing and, otherwise, assessing administra-
tive penalties and requiring education while allowing these professionals to
continue to practice.

It is, therefore, the official opinion of the Attorney General that the Oklahoma
Board of Nursing has adequate support for the conclusion that this action ad-
vances the State of Oklahoma’s policy to protect the public health, safety, and
welfare.

E. SCcOTT PRUITT
ATTORNEY GENERAL OF OKLAHOMA
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OPINION 2015-60A

Kim Glazier, Executive Director October 15,2015
Oklahoma Board of Nursing

This office has received your request for a written Attorney General Opinion
regarding agency action that the Oklahoma Board of Nursing intends to take in
Board case 10.037.16. The proposed action is to temporarily suspend the license
of an applicant, if the applicant passes the required licensure exam, until the
applicant begins participation in the Peer Assistance Program, an alcohol and
drug treatment program. If the applicant does not begin participation within 60
days of passage of the licensure exam, the applicant’s license will be revoked
for two years. The applicant has a criminal history involving driving under the
influence and also obtained a substance abuse evaluation that recommended
treatment.

The Oklahoma Nursing Practice Act, 59 0.5S.2011 & Supp.2014, §§ 567.1-
567.20, authorizes the Board to impose discipline for nurses who are “intemper-
ate in the use of alcohol or drugs, which use the Board determines endangers or
could endanger patients.” 59 O.S.Supp.2014, § 567.8(B)(4). The action seeks
to ensure that patients do not received compromised nursing care because of
alcohol or drug abuse while allowing the applicant to proceed through the
licensure process.

It is, therefore, the official opinion of the Attorney General that the Oklahoma
Board of Nursing has adequate support for the conclusion that this action ad-
vances the State of Oklahoma’s policy to protect the public health, safety, and
welfare.

E. ScoTT PRUITT
ATTORNEY GENERAL OF OKLAHOMA
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OPINION 2015-61A

Kim Glazier, Executive Director October 15,2015
Oklahoma Board of Nursing

This office has received your request for a written Attorney General Opinion
regarding agency actions that the Oklahoma Board of Nursing intends to take
in Board cases 10.038.16, 10.039.16, 10.040.16, and 10.041.16. The proposed
actions are to deny these four applications for licensure by endorsement. Each
applicant failed to disclose criminal history or other relevant facts including
charges or convictions ranging from driving while intoxicated to assault. Board
staff attempted to discuss these problems and suggest conditions on licensure
for each of these applicants, but the applicants did not respond.

The Oklahoma Nursing Practice Act, 59 0.S.2011 & Supp.2014, §§ 567.1-
567.20, authorizes the Board to impose discipline when nurses apply for licenses
with deceit or material misrepresentations, 59 O.S.Supp.2014, § 567.8(B)(1)(a).
The actions seek to ensure that nurses, who are entrusted with significant
responsibilities when documenting patient care, will be honest and truthful.
Denial of these applications after the applicants declined to acknowledge and
accept conditions on licensure will ensure that only qualified nurses will be
authorized to practice.

It is, therefore, the official opinion of the Attorney General that the Oklahoma
Board of Nursing has adequate support for the conclusion that this action ad-
vances the State of Oklahoma’s policy to protect the public health, safety, and
welfare.

E. SCOTT PRUITT
ATTORNEY GENERAL OF OKLAHOMA
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OPINION 2015-62A

Kim Glazier, Executive Director October 15,2015
Oklahoma Board of Nursing

This office has received your request for a written Attorney General Opinion
regarding agency action that the Oklahoma Board of Nursing intends to take in
cases 10.044.16 and 10.045.16. The proposed actions are to require applicants
for nursing licensure exams to take nursing law and critical thinking classes. The
applicant in case 10.044.16 had a criminal history of misdemeanors including
a public intoxication conviction in 2013 while the applicant in case 10.045.16
has a criminal history including dropped charges for passing bad checks and a
conviction for larceny.

The Oklahoma Nursing Practice Act, 59 0.S.2011 & Supp.2014, §§ 567.1-
567.20, authorizes the Board to discipline nurses who commit crimes involv-
ing dishonesty as well as those who are “intemperate in the use of alcohol or
drugs, which use the Board determines endangers or could endanger patients,”
59 O.S.Supp.2014, § 567.8(B)(2), (4). The actions seek to discourage and pre-
vent unprofessional conduct in the future by requiring the applicants to seek
education.

It is, therefore, the official opinion of the Attorney General that the Oklahoma
Board of Nursing has adequate support for the conclusion that this action ad-
vances the State of Oklahoma’s policy to protect the public health, safety, and
welfare.

E. SCOTT PRUITT
ATTORNEY GENERAL OF OKLAHOMA
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OPINION 2015-63A

Kim Glazier, Executive Director October 15,2015
Oklahoma Board of Nursing

This office has received your request for a written Attorney General Opinion
regarding agency actions that the Oklahoma Board of Nursing intends to take
pursuant to settlement agreements in Board cases 3.006.16, 3.036.16, and
3.093.16. The proposed action is to refer each licensee to the Peer Assistance
Program, a drug and alcohol abuse treatment program. If the licensees do not
enter the program or default from the program, an automatic two-year license
suspension will go into effect; further, a fine of $1,500 will be assessed before
the reinstatement of a suspended license. The license in Board case 3.093.16
will also undergo a temporary license suspension until entry into the Program;
the other licensees have already had temporary suspensions put into effect.
The licensees in cases 3.006.16 and 3.036.16 were tested positive for addictive
drugs during their shifts, and the licensee in case 3.093.16 had a criminal his-
tory of drug and alcohol violations followed by a substance abuse evaluation
recommending treatment.

The Oklahoma Nursing Practice Act, 59 0.S.2011 & Supp.2014, §§ 567.1-
567.20, authorizes the Board to impose discipline when a nurse is “intemperate
in the use of alcohol or drugs, which use the Board determines endangers or
could endanger patients,” 59 O.S.Supp.2014, § 567.8(B)(4). The actions seek
to protect the patients’ health and safety from the potentially dangerous con-
sequences of habitual use of alcohol and drugs. The Board may believe that
treatment will effectively reduce those dangers while building in automatic
consequences that will prevent nurses who default from treatment from provid-
ing compromised nursing care.

It is, therefore, the official opinion of the Attorney General that the Oklahoma
Board of Nursing has adequate support for the conclusion that this action ad-
vances the State of Oklahoma’s policy to protect the public health, safety, and
welfare.

E. ScOoTT PRUITT
ATTORNEY GENERAL OF OKLAHOMA
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OPINION 2015-64A

Kim Glazier, Executive Director October 15,2015
Oklahoma Board of Nursing

This office has received your request for a written Attorney General Opinion
regarding agency actions that the Oklahoma Board of Nursing intends to take
pursuant to settlement agreements in Board cases 3.014.16 and 3.200.16. The
licensee, in each case, defaulted the Peer Assistance Program, a drug and alcohol
treatment program. The proposed action is to accept the voluntary surrender of
each nurse’s license for a period of two years. Reinstatement of each licensee
will require reentry into the Peer Assistance Program. If the licensee fails to
reenter the Program or defaults from it after reinstatement, an automatic five-
year revocation of the license will occur followed by a $1,500 fine prior to any
further reinstatement of the license.

The Oklahoma Nursing Practice Act, 59 0.S.2011 & Supp.2014, §§ 567.1-
567.20, authorizes the Board to impose discipline when a nurse is “intemperate
in the use of alcohol or drugs, which use the Board determines endangers or
could endanger patients,” 59 O.S.Supp.2014, § 567.8(B)(4). The actions seek
to protect the patients’ health and safety from the potentially dangerous con-
sequences of habitual use of alcohol and drugs. Given that each licensee has
defaulted from drug and alcohol treatment, the Board may believe that temporary
removal from the nursing profession will prevent compromised nursing care
while future monitored drug and alcohol treatment may allow these licensees
to practice again in the future.

It is, therefore, the official opinion of the Attorney General that the Oklahoma
Board of Nursing has adequate support for the conclusion that this action ad-
vances the State of Oklahoma’s policy to protect the public health, safety, and
welfare.

E. ScoTT PRUITT
ATTORNEY GENERAL OF OKLAHOMA
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OPINION 2015-65A

Kim Glazier, Executive Director October 15,2015
Oklahoma Board of Nursing

This office has received your request for a written Attorney General Opinion
regarding agency action that the Oklahoma Board of Nursing intends to take
pursuant to a settlement agreement in Board case 3.033.16. The proposed ac-
tion is to place a license on probation that requires the nurse to complete a
term of supervised practice some time within the next two years. The action
also requires payment of $640.81 in investigation costs. The nurse had been
disciplined by the Texas Board of Nursing, which required supervised practice
and completion of five educational courses. The nurse finished the courses but
has not conducted supervised practice. The Texas discipline occurred after the
nurse failed to identify patients on at least two occasions —once while putting
in feed tubes and another when administering medication—while in another
instance the nurse, without a physician’s order, had administered to a patient a
drug to which that patient was allergic.

The Oklahoma Nursing Practice Act, 59 0.S.2011 & Supp.2014, §§ 567.1-
567.20, authorizes the Board to impose discipline after nurses are disciplined in
other jurisdictions as well as when nurses “[f]ails to adequately care for patients
or to conform to the minimum standards of acceptable nursing . . . [that] unnec-
essarily exposes a patient or other person to risk of harm,” 59 O.S.Supp.2014,
§ 567.8(B)(3), (10). The action seeks to ensure that the licensee’s nursing skills
rise to minimum standards and do not endanger patient health or safety. The
Board may believe that temporary supervised practice can adequately ensure
patient health is preserved.

It is, therefore, the official opinion of the Attorney General that the Oklahoma
Board of Nursing has adequate support for the conclusion that this action ad-
vances the State of Oklahoma’s policy to protect the public health, safety, and
welfare.

E. SCcOTT PRUITT
ATTORNEY GENERAL OF OKLAHOMA
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OPINION 2015-66A

Kim Glazier, Executive Director October 15,2015
Oklahoma Board of Nursing

This office has received your request for a written Attorney General Opinion
regarding agency actions that the Oklahoma Board of Nursing intends to take
pursuant to settlement agreements in Board cases 3.116.16, 3.161.16, and
3.194.16. The proposed action in the first two cases requires the licensees to each
take a class in nursing law and a class in the role of licensed practical nurses in
long-term care while imposing a severe reprimand and a $500 fine. The action
in the third case requires classes in nursing law and nursing ethics along with
a severe reprimand a $500 fine. In the first case, 3.116.16, the nurse observed a
skin tear and properly dressed it but then did not document the injury or change
the dressing for about two weeks before it was discovered. In the second case,
3.161.16, the nurse failed to document an injury or perform assessments after
patient complaints, then later failed to document both a physician’s order and
the actual administration of a drug. In the third case, 3.194.16, the nurse docu-
mented administration of a drug for several days even though it had not been
dispensed and was not available.

The Oklahoma Nursing Practice Act, 59 0.S.2011 & Supp.2014, §§ 567.1-
567.20, authorizes the Board to impose discipline when nurses “[f]ails to
adequately care for patients or to conform to the minimum standards of ac-
ceptable nursing . . . [that] unnecessarily exposes a patient or other person to
risk of harm” and when they are “guilty of any act that jeopardizes a patient’s
life, health or safety,” 59 O.S.Supp.2014, § 567.8(B)(3), (8). The action in each
case seeks to ensure that the licensee’s nursing skills rise to minimum standards
and do not endanger patient health or safety. The Board may believe that being
disciplined and fined and that additional education will ensure safe nursing
practice in the future.

It is, therefore, the official opinion of the Attorney General that the Oklahoma
Board of Nursing has adequate support for the conclusion that this action ad-
vances the State of Oklahoma’s policy to protect the public health, safety, and
welfare.

E. SCOTT PRUITT
ATTORNEY GENERAL OF OKLAHOMA
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OPINION 2015-67A

Kim Glazier, Executive Director October 15,2015
Oklahoma Board of Nursing

This office has received your request for a written Attorney General Opinion
regarding agency action that the Oklahoma Board of Nursing intends to take
pursuant to a settlement agreement in Board case 3.155.16. The proposed ac-
tion is to accept the voluntary surrender of the nurse’s license for two years,
after which the license will be temporarily suspended until the nurse enters the
Peer Assistance Program, a drug and alcohol treatment program. If the licensee
fails to enter the program or defaults from it, an automatic two-year revocation
will ensure. Reinstatement after that revocation would require payment of a
$3,500 fine.

The licensee failed to disclose a misdemeanor conviction in a 2012 renewal
application and then failed to disclose that and a second misdemeanor— this
one involving driving under the influence of alcohol with substance abuse
treatment requirements—in 2014. Further, the licensee failed to notify other
professionals or document an assessment of a patient after a fall, which later
turned out to be a hip fracture.

The Oklahoma Nursing Practice Act, 59 0.S.2011 & Supp.2014, §§ 567.1-
567.20, authorizes the Board to impose discipline when nurses “[f]ails to
adequately care for patients or to conform to the minimum standards of accept-
able nursing . . . [that] unnecessarily exposes a patient or other person to risk
of harm” and when they are “guilty of any act that jeopardizes a patient’s life,
health or safety,” 59 O.S.Supp.2014, § 567.8(B)(3), (8). The Act also authorizes
discipline when nurses engage in deceit or misrepresentation in applications
for licensure or renewal or when nurses’ habitual use of alcohol or drugs poses
a threat to patient health and safety, id. § 567.8(B)(1)(a), (4).

The action seeks to advance several statutory objectives, including the protec-
tion of patient safety through adequate standards of nursing care. It also seeks
to ensure patients do not receive compromised nursing care due to nurses’ use
of drugs and alcohol, and to enforce straightforward standards of honesty in
the application process. The Board may believe that temporary removal from
the profession followed by monitored drug and alcohol treatment will protect
patients and, in the future, allow reentry of this professional to the practice of
nursing.

It is, therefore, the official opinion of the Attorney General that the Oklahoma
Board of Nursing has adequate support for the conclusion that this action ad-
vances the State of Oklahoma’s policy to protect the public health, safety, and
welfare.

E. ScoTT PRUITT
ATTORNEY GENERAL OF OKLAHOMA
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OPINION 2015-68A

Kim Glazier, Executive Director October 15,2015
Oklahoma Board of Nursing

This office has received your request for a written Attorney General Opinion
regarding agency action that the Oklahoma Board of Nursing intends to take
pursuant to a settlement agreement in Board case 3.160.16. The proposed action
is to severely reprimand a nurse, impose a $500 fine, and require courses in
nursing law and the role of registered nurses in long-term care. The licensee, a
registered nurse, failed to direct a supervised licensed practical nurse to properly
document or assess a reported patient injury.

The Oklahoma Nursing Practice Act, 59 0.S.2011 & Supp.2014, §§ 567.1-
567.20, authorizes the Board to impose discipline when nurses “[f]ails to ad-
equately care for patients or to conform to the minimum standards of acceptable
nursing . . . [that] unnecessarily exposes a patient or other person to risk of harm”
and when they are “guilty of any act that jeopardizes a patient’s life, health or
safety,” 59 O.S.Supp.2014, § 567.8(B)(3), (8). The action seeks to ensure that
the licensee’s nursing skills rise to minimum standards and do not endanger
patient health or safety, particularly in the context of supervising other nurses.
The Board may believe that completion of additional educational requirements
and undergoing discipline will ensure adequate supervision in the future.

It is, therefore, the official opinion of the Attorney General that the Oklahoma
Board of Nursing has adequate support for the conclusion that this action ad-
vances the State of Oklahoma’s policy to protect the public health, safety, and
welfare.

E. ScoTT PRUITT
ATTORNEY GENERAL OF OKLAHOMA
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OPINION 2015-69A

Kim Glazier, Executive Director October 15,2015
Oklahoma Board of Nursing

This office has received your request for a written Attorney General Opinion
regarding agency action that the Oklahoma Board of Nursing intends to take
pursuant to a settlement agreement in Board case 3.162.16. The proposed action
is to severely reprimand a nurse, impose a $1,000 fine, and require courses in
nursing law and the role of registered nurses in long-term care. The licensee
failed to disclose criminal history in renewal applications in 2011 and 2013.
The licensee also failed to notify superiors about a deterioration in condition
of a foot wound that, two weeks later, resulted in admission to a hospital with
a diagnosis of sepsis.

The Oklahoma Nursing Practice Act, 59 0.S.2011 & Supp.2014, §§ 567.1-
567.20, authorizes the Board to impose discipline when nurses “[f]ails to
adequately care for patients or to conform to the minimum standards of accept-
able nursing . . . [that] unnecessarily exposes a patient or other person to risk
of harm” and when they are “guilty of any act that jeopardizes a patient’s life,
health or safety,” 59 O.S.Supp.2014, § 567.8(B)(3), (8). The Act also authorizes
discipline when nurses engage in deceit or misrepresentation in applications
for licensure or renewal. Id. § 567.8(B)(1)(a). The action seeks to ensure that
the licensee’s nursing skills rise to minimum standards and do not endanger
patient health or safety. The action also enforces requirements of honesty dur-
ing the license application process. The Board may believe that completion
of additional educational requirements and undergoing discipline will ensure
adequate nursing care in the future.

It is, therefore, the official opinion of the Attorney General that the Oklahoma
Board of Nursing has adequate support for the conclusion that this action ad-
vances the State of Oklahoma’s policy to protect the public health, safety, and
welfare.

E. SCOTT PRUITT
ATTORNEY GENERAL OF OKLAHOMA
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OPINION 2015-70A

Kim Glazier, Executive Director October 15,2015
Oklahoma Board of Nursing

This office has received your request for a written Attorney General Opinion
regarding agency actions that the Oklahoma Board of Nursing intends to take
pursuant to a settlement agreement in Board case 3.167.16. The proposed ac-
tion is to accept the voluntary surrender of the nurse’s license for one year and
require entry into the Peer Assistance Program, a drug and alcohol treatment
program, upon reinstatement. Failure to enter or default from the program after
reinstatement will automatically result in a two-year license revocation and a
$6,000 fine assessed before any further reinstatement. The licensee failed to
disclose criminal history in past license renewal applications to the Board, was
convicted of felony fraud involving obtaining controlled dangerous substances
in 2014, and was diverting drugs from a place of employment for several months
during 2014.

The Oklahoma Nursing Practice Act, 59 0.S.2011 & Supp.2014, §§ 567.1-
567.20, authorizes the Board to impose discipline when nurses apply for licenses
with deceit or material misrepresentations, 59 O.S.Supp.2014, § 567.8(B)(1)(a).
The Act also authorizes discipline when a nurse is “intemperate in the use of
alcohol or drugs, which use the Board determines endangers or could endanger
patients.” Id. § 567.8(B)(4). The action here seeks to protect the safety of the
public from compromised nursing care involving the diversion of drugs and
falsified documents by preventing the licensee’s participation in the nursing
profession for a year. The Board may believe that monitored drug and alcohol
treatment in the future will allow this professional to continue practicing nurs-
ing, however.

It is, therefore, the official opinion of the Attorney General that the Oklahoma
Board of Nursing has adequate support for the conclusion that this action ad-
vances the State of Oklahoma’s policy to protect the public health, safety, and
welfare.

E. SCcOTT PRUITT
ATTORNEY GENERAL OF OKLAHOMA
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OPINION 2015-71A

Kim Glazier, Executive Director October 15,2015
Oklahoma Board of Nursing

This office has received your request for a written Attorney General Opinion
regarding agency action that the Oklahoma Board of Nursing intends to take
pursuant to a settlement agreement in Board case 3.173.16. The proposed action
is to severely reprimand a nurse, impose a $1,000 fine, and require completion
of four educational courses including one in nursing law. The licensee failed
to report abuse allegations and provided copies of un-redacted protected health
information to a third party for a non-medical purpose.

The Oklahoma Nursing Practice Act, 59 0.S.2011 & Supp.2014, §§ 567.1-
567.20, authorizes the Board to impose discipline when nurses “[f]ails to ad-
equately care for patients or to conform to the minimum standards of acceptable
nursing . . . [that] unnecessarily exposes a patient or other person to risk of harm”
and when they are “guilty of any act that jeopardizes a patient’s life, health or
safety,” 59 O.S.Supp.2014, § 567.8(B)(3), (8). The Act also authorizes discipline
when nurses fail to comply with other legal obligations, id. § 567.8(B)(9), while
other law provides that allegations of abuse must generally be reported, 43A
0.5.2011, § 10-104(A). The action seeks to ensure that the licensee’s nursing
skills rise to minimum standards of respect for confidentiality and also to com-
ply with other legal obligations, including those requiring reporting of abuse
allegations. The Board may believe that completion of additional educational
requirements and undergoing discipline will ensure adequate nursing care and
compliance with all legal requirements in the future.

It is, therefore, the official opinion of the Attorney General that the Oklahoma
Board of Nursing has adequate support for the conclusion that this action ad-
vances the State of Oklahoma’s policy to protect the public health, safety, and
welfare.

E. SCOTT PRUITT
ATTORNEY GENERAL OF OKLAHOMA
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OPINION 2015-72A

Kim Glazier, Executive Director October 15,2015
Oklahoma Board of Nursing

This office has received your request for a written Attorney General Opinion
regarding agency action that the Oklahoma Board of Nursing intends to take
pursuant to settlement agreement in Board case 3.189.16. The licensee defaulted
from the Peer Assistance Program, a drug and alcohol treatment program, after
more than two years of successful treatment. The proposed action is to allow
the licensee to reenter the Peer Assistance Program. If the licensee fails to enter
the Program or defaults again, the license will be revoked for five years with a
fine of $2,000 assessed prior to any reinstatement.

The Oklahoma Nursing Practice Act, 59 0.S.2011 & Supp.2014, §§ 567.1-
567.20, authorizes the Board to impose discipline when a nurse is “intemperate
in the use of alcohol or drugs, which use the Board determines endangers or
could endanger patients,” 59 O.S.Supp.2014, § 567.8(B)(4). The actions seek
to protect the patients’ health and safety from the potentially dangerous conse-
quences of habitual use of alcohol and drugs. Given the licensee’s prior course
of successful treatment, the Board may reasonably believe that the prospect of a
five-year license revocation and the resumption of monitored alcohol and drug
treatment may encourage the licensee’s future success and allow the licensee
to continue practicing as a nurse.

It is, therefore, the official opinion of the Attorney General that the Oklahoma
Board of Nursing has adequate support for the conclusion that this action ad-
vances the State of Oklahoma’s policy to protect the public health, safety, and
welfare.

E. SCOTT PRUITT
ATTORNEY GENERAL OF OKLAHOMA
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OPINION 2015-73A

Kim Glazier, Executive Director October 15,2015
Oklahoma Board of Nursing

This office has received your request for a written Attorney General Opinion
regarding agency actions that the Oklahoma Board of Nursing intends to take
pursuant to a settlement agreement in Board case 3.192.16. The proposed ac-
tion is to accept the voluntary surrender of the nurse’s license for two years and
require entry into the Peer Assistance Program, a drug and alcohol treatment
program, upon reinstatement. Failure to enter or default from the program after
reinstatement will automatically result in a five-year license revocation and a
$6,500 fine assessed before any further reinstatement. The licensee failed to
disclose extensive criminal history in four license renewal applications to the
Board over the past few years and defaulted from the Peer Assistance Program.

The Oklahoma Nursing Practice Act, 59 0.S.2011 & Supp.2014, §§ 567.1-
567.20, authorizes the Board to impose discipline when nurses apply for licenses
with deceit or material misrepresentations, 59 O.S.Supp.2014, § 567.8(B)(1)(a).
The Act also authorizes discipline when a nurse is “intemperate in the use of
alcohol or drugs, which use the Board determines endangers or could endanger
patients.” Id. § 567.8(B)(4). The action here seeks to protect the safety of the
public from compromised nursing care involving the diversion of drugs and
falsified documents by preventing the licensee’s participation in the nursing
profession for two years. The Board may believe that monitored drug and al-
cohol treatment in the future will allow this professional to continue practicing
nursing, however.

It is, therefore, the official opinion of the Attorney General that the Oklahoma
Board of Nursing has adequate support for the conclusion that this action ad-
vances the State of Oklahoma’s policy to protect the public health, safety, and
welfare.

E. SCOTT PRUITT
ATTORNEY GENERAL OF OKLAHOMA
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OPINION 2015-74A

Kim Glazier, Executive Director October 15,2015
Oklahoma Board of Nursing

This office has received your request for a written Attorney General Opinion
regarding agency action that the Oklahoma Board of Nursing intends to take
pursuant to a settlement agreement in Board case 3.196.16. The proposed ac-
tion is to accept the voluntary surrender of a license for two years and, prior to
reinstatement of the license, requiring four educational courses to be completed
and payment of $500. Further, reinstatement requires supervised practice of
twelve months at a home care agency to be completed within two years of re-
instatement. The licensee has already been disciplined twice in the past, and in
this case failed to follow resuscitation procedures for a patient even though the
patient’s medical-legal status and current health status indicated resuscitation
should be performed.

The Oklahoma Nursing Practice Act, 59 0.5S.2011 & Supp.2014, §§ 567.1-
567.20, authorizes the Board to impose discipline when nurses “[f]ails to
adequately care for patients or to conform to the minimum standards of ac-
ceptable nursing . . . [that] unnecessarily exposes a patient or other person to
risk of harm” and when they are “guilty of any act that jeopardizes a patient’s
life, health or safety,” 59 O.S.Supp.2014, § 567.8(B)(3), (8). The action seeks
to ensure that the licensee’s nursing skills rise to minimum standards and do
not endanger patient health or safety. The Board may believe that completion
of additional educational requirements followed by supervised practice may
allow this nurse to return to the profession in the future.

It is, therefore, the official opinion of the Attorney General that the Oklahoma
Board of Nursing has adequate support for the conclusion that this action ad-
vances the State of Oklahoma’s policy to protect the public health, safety, and
welfare.

E. SCcOoTT PRUITT
ATTORNEY GENERAL OF OKLAHOMA
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OPINION 2015-75A

Kim Glazier, Executive Director October 15,2015
Oklahoma Board of Nursing

This office has received your request for a written Attorney General Opinion
regarding agency actions that the Oklahoma Board of Nursing intends to take in
Board case 10.042.16. The proposed action is to deny an application for licen-
sure by endorsement. The applicant failed to report prior disciplinary actions,
which included a revocation of license in one state and the voluntary surrender
of a license in another state. The applicant has a history of drug diversion and
medical record falsification offenses.

The Oklahoma Nursing Practice Act, 59 0.S.2011 & Supp.2014, §§ 567.1-
567.20, authorizes the Board to impose discipline when nurses apply for licenses
with deceit or material misrepresentations and when nurses are disciplined in
other jurisdictions, 59 O.S.Supp.2014, § 567.8(B)(1)(a), (10). The Act also
authorizes discipline when a nurse is “intemperate in the use of alcohol or
drugs, which use the Board determines endangers or could endanger patients.”
1d. § 567.8(B)(4). The action here seeks to protect the safety of the public from
compromised nursing care involving the diversion of drugs and the falsification
of medical records where the application for licensure shows falsification and
past discipline has occurred for those reasons.

It is, therefore, the official opinion of the Attorney General that the Oklahoma
Board of Nursing has adequate support for the conclusion that this action ad-
vances the State of Oklahoma’s policy to protect the public health, safety, and
welfare.

E. ScoTT PRUITT
ATTORNEY GENERAL OF OKLAHOMA
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OPINION 2015-76A

Kim Glazier, Executive Director October 15,2015
Oklahoma Board of Nursing

This office has received your request for a written Attorney General Opinion
regarding agency action that the Oklahoma Board of Nursing intends to take
with respect to guidelines on delegation of nursing tasks to non-licensed per-
sons. The current guidelines omit any mention of advanced practice registered
nurses. The proposed action is to include them in the guidelines, thereby clari-
fying that they may not delegate nursing tasks to unlicensed persons without
clear legal authority.

The Oklahoma Nursing Practice Act, 59 0.S.2011 & Supp.2014, §§ 567.1-
567.20, defines the practice of nursing for each type of nursing license, including
the tasks nurses must carry out, 59 O.S.Supp.2011, § 567.3a(3), (4), (5). Further,
“[n]Jo person shall practice or offer to practice registered nursing, practical nurs-
ing, or advanced practice nursing in this state unless the person” complies with
the Act by, for example, obtaining a license. See id. § 567.14(A). Thus, nurses
may only delegate tasks to unlicensed persons consistent with standards of the
nursing profession and the law of unlicensed practice when legal authority ex-
ists to do so—if, for example, an act is not part of the practice of nursing or,
if it is, a statute nonetheless allows it to be delegated. The Board’s guidelines
clarify and explain these requirements to licensees, and the amendment seeks to
ensure advanced practice nurses understand that the same rules apply to them.
The statutes do not make a distinction on this score between advanced practice
nurses and other nurses.

It is, therefore, the official opinion of the Attorney General that the Oklahoma
Board of Nursing has adequate support for the conclusion that this action ad-
vances the State of Oklahoma’s policy to protect the public health, safety, and
welfare.

E. SCcOoTT PRUITT
ATTORNEY GENERAL OF OKLAHOMA



186 Supervisory Opinions of the Attorney General

OPINION 2015-77A

Christine McEntire, Director October 27,2015
Oklahoma Real Estate Appraiser Board

This office has received your request for a written Attorney General Opinion
regarding agency action that the Oklahoma Real Estate Appraiser Board intends
to take with respect to Board complaints 14-002 and 14-028. The proposed
action is to impose a one-year suspension on the licensee who was the subject
of those complaints. During a one-year probation stemming from earlier com-
plaints, the licensee prepared fraudulent work logs for purposes of evading full
review —under the terms of probation —of work assignments. The licensee also
performed appraisals for federally related transactions without legal authority.

The Oklahoma Certified Real Estate Appraisers Act,59 0.S.2011 & Supp.2014,
§§ 858-700-858-732, authorizes the Board to discipline licensees who en-
gage in an “act or omission involving dishonesty, fraud, or misrepresentation
with the intent to substantially benefit the certificate holder,” 59 0.5.2011,
§ 858-723(C)(5). Given evidence that the licensee attempted to dishonestly
evade the terms of a prior disciplinary order, the Board may reasonably believe
that suspension is necessary to deter future fraudulent behavior and to ensure
compliance with its overall disciplinary scheme.

It is, therefore, the official opinion of the Attorney General that the Oklahoma
Real Estate Appraiser Board has adequate support for the conclusion that this
action advances the State of Oklahoma’s policy to improve the reliability of
real estate appraisals, particularly when connected to financial transactions.

E. SCOTT PRUITT
ATTORNEY GENERAL OF OKLAHOMA
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OPINION 2015-78A

Kim Glazier, Executive Director October 15,2015
Oklahoma Board of Nursing

This office has received your request for a written Attorney General Opinion
regarding agency action that the Oklahoma Board of Nursing intends to take.
The proposed action is to enter a supplemental order assessing an administrative
penalty of $500 in Board case 3.083.16. The registered nurse had been bound in
a prior agreed order requiring compliance with the Board’s Supervised Practice
Guidelines for two years. The registered nurse began work at a hospital without
that hospital’s agreement to participate in the supervision program, a violation
of the Guidelines by the nurse.

The Oklahoma Nursing Practice Act, 59 0.S.2011 & Supp.2014, §§ 567.1-
567.20, authorizes the Board to impose discipline when a nurse is “guilty of
unprofessional conduct” or violates an “order of the Board,” 59 O.S.Supp.2014,
§ 567.8(B)(7), (9). The action seeks to enforce an order of the Board requiring
compliance with a supervision program. Supervision of a professional during
a period of probation or otherwise can be an important form of discipline that
allows the professional to continue working. Enforcing the requirements of
supervision, including that the employer have agreed to participate and meet
the requirements of a supervisory program, is essential to supervision’s role as
a form of a discipline.

It is, therefore, the official opinion of the Attorney General that the Oklahoma
Board of Nursing has adequate support for the conclusion that this action ad-
vances the State of Oklahoma’s policy to advance the public health, safety, and
welfare by allowing supervised practice as a form of professional discipline.

E. SCOTT PRUITT
ATTORNEY GENERAL OF OKLAHOMA
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OPINION 2015-79A

Kim Glazier, Executive Director October 15,2015
Oklahoma Board of Nursing

This office has received your request for a written Attorney General Opinion
regarding agency actions that the Oklahoma Board of Nursing intends to take
in Board cases 3.159.16,3.176.16,3.181.16, 3.195.16, and 3.202.16. The pro-
posed actions are to reinstate the license with conditions in each case after each
license lapsed without being renewed.

The licensee in case 3.159.16 is a registered nurse who failed to disclose disci-
pline in another state and will receive a $500 fine, a severe reprimand, and will
be required to take nursing ethics and law classes. The licensee in 3.176.16 is
a licensed practical nurse who has been convicted of obtaining property under
false pretenses; that licensee will be fined $500, reprimanded, and will be requir-
ing to take a nursing law class. The licensee in 3.181.16 engaged in unlicensed
practice after the lapse of a license; that licensee will be fined $1,500, severely
reprimanded, and required to take a nursing law class. The licensee in 3.195.16
failed to disclose a misdemeanor violation of compulsory education charge in
several applications and will be severely reprimanded, must pay a $500 fine,
and will be required to take a nursing law class. The licensee in 3.202.16 had
two alcohol-related misdemeanor convictions, including one in the last year.
That licensee will be reprimanded, will be required to take a nursing law class,
will be fined $500, and will be required to submit to drug and alcohol testing.

The Oklahoma Nursing Practice Act, 59 0.S.2011 & Supp.2014, §§ 567.1—
567.20, authorizes the Board to discipline nurses who apply for licenses with
deceit or material misrepresentations as well as nurses who are “intemperate
in the use of alcohol or drugs, which use the Board determines endangers or
could endanger patients” and nurses who are convicted of crimes involving
dishonesty, 59 O.S.Supp.2014, § 567.8(B)(1)(a), (2), (4). The Act also pro-
hibits the practice of nursing without a license in compliance with the Act.
See 59 0.5.2011, § 567.14. The actions seek to ensure that applicants seeking
to reinstate their licenses will not provide compromised nursing practice by
disciplining them for conduct characterized by dishonesty or to ensure they
are not habitually using alcohol or drugs or to encourage compliance with the
Act’s licensure requirements.

It is, therefore, the official opinion of the Attorney General that the Oklahoma
Board of Nursing has adequate support for the conclusion that this action ad-
vances the State of Oklahoma’s policy to protect the public health, safety, and
welfare.

E. ScOoTT PRUITT
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OPINION 2015-80A

Kim Glazier, Executive Director October 15,2015
Oklahoma Board of Nursing

This office has received your request for a written Attorney General Opinion
regarding agency action that the Oklahoma Board of Nursing intends to take
pursuant to an agreement in Board case 3.040.16. The Board continued a
before-scheduled hearing and intends to require a licensee to notify the Board
of any change in employment, work assignment, or supervisor within three
business days. The licensee is being disciplined on allegations of failing to
meet minimum standards of nursing practice, which may have contributed to
the death of a patient.

The Oklahoma Nursing Practice Act, 59 0.S.2011 & Supp.2014, §§ 567.1-
567.20, authorizes the Board to impose discipline in a variety of circumstances,
including for failing to meet the minimum standards of nursing practice, 59
0.S.Supp.2014, §§ 567.8(A), (B)(3). The Act also states that the Board shall
have jurisdiction over licensees to discipline them even if their licenses lapse.
1d. § 567.8(K). The Act thus displays a policy of retaining jurisdiction in the
Board throughout a disciplinary process. The action is intended to ensure the
Board remains aware of the location and work responsibilities of a licensee
undergoing discipline for providing compromised nursing care, and the Board
may believe this awareness is necessary for the ongoing discipline process.

It is, therefore, the official opinion of the Attorney General that the Oklahoma
Board of Nursing has adequate support for the conclusion that this action ad-
vances the State of Oklahoma’s policy to protect the public health, safety, and
welfare.

E. SCOTT PRUITT
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OPINION 2015-81A

Christine McEntire, Director October 27,2015
Oklahoma Real Estate Appraiser Board

This office has received your request for a written Attorney General Opinion
regarding agency action that the Oklahoma Real Estate Appraiser Board intends
to take with respect to Board complaints 14-040, 14-041, 14-042, and 15-025,
each of which pertain to licensee 13021CRA. The proposed action is to accept
the voluntary surrender of the respondent’s license and cease disciplinary pro-
ceedings. The allegations throughout the complaints involve a variety of errors
in appraisal preparation, including a lack of due diligence, incomplete work
files, and errors in basic descriptions of the subject properties and comparable
properties.

The Oklahoma Certified Real Estate Appraisers Act,59 0.S.2011 & Supp.2014,
§§ 858-700 — 858-732, authorizes the Board to discipline licensees who are
“[n]egligen[t] or incompeten[t] in developing an appraisal, in preparing an
appraisal report, or in communicating an appraisal” to others, 59 0.5.2011,
§ 858-723(C)(8). The Board’s administrative rules authorize the surrender of a
license. OAC 600:10-1-12(a). Given evidence that the respondent made numer-
ous errors on several appraisals and that the license surrender was voluntarily
chosen by the licensee rather than imposed by the Board, the action may ensure
that no compromised valuations are issued by this licensee in the future.

It is, therefore, the official opinion of the Attorney General that the Oklahoma
Real Estate Appraiser Board has adequate support for the conclusion that this
action advances the State of Oklahoma’s policy to improve the reliability of
real estate appraisals, particularly when connected to financial transactions.

E. SCOTT PRUITT
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OPINION 2015-82A

Christine McEntire, Director October 27,2015
Oklahoma Real Estate Appraiser Board

This office has received your request for a written Attorney General Opinion
regarding agency action that the Oklahoma Real Estate Appraiser Board intends
to take with respect to the application for credentials of David L. Standridge.
The proposed action is to deny the application because of the applicant’s prior
felony conviction for obtaining money by false pretenses.

The Oklahoma Certified Real Estate Appraisers Act,59 0.S.2011 & Supp.2014,
§§ 858-700 — 858-732, requires the Board to deny applications for certain
credentials if the applicant has a felony conviction at any time that involved
“fraud, dishonesty, a breach of trust, or money laundering,” 59 O.S.Supp.2014,
§ 858-717. The action seeks to enforce this straightforward statutory require-
ment that attempts to promote the integrity of real estate appraisals by barring
individuals with relevant criminal history from entering the profession. Obtain-
ing money by false pretenses is clearly a crime involving fraud and dishonesty.

It is, therefore, the official opinion of the Attorney General that the Oklahoma
Real Estate Appraiser Board has adequate support for the conclusion that this
action advances the State of Oklahoma’s policy to improve the reliability of
real estate appraisals, particularly when connected to financial transactions.

E. SCOTT PRUITT
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OPINION 2015-83A

Christine McEntire, Director October 27,2015
Oklahoma Real Estate Appraiser Board

This office has received your request for a written Attorney General Opinion
regarding agency action that the Oklahoma Real Estate Appraiser Board intends
to take with respect to licensees 12785CRA and 12879CRA. The proposed ac-
tion is to issue a letter of concern to each licensee pointing out an apparent lack
of due diligence in appraisals conducted by each licensee that were meant to
be reviews of another licensee’s appraisal. The apparent lack of due diligence
stemmed from the licensees’ failure to properly gather information necessary
for making a credible appraisal, in this case using comparable land sales from
outside the relevant market when at least some comparable properties were
available and could be known by physically visiting the subject property.

The Oklahoma Certified Real Estate Appraisers Act,59 0.S.2011 & Supp.2014,
§§ 858-700 — 858-732, authorizes the Board to discipline licensees who are
“[n]egligen[t] or incompeten[t] in developing an appraisal, in preparing an
appraisal report, or in communicating an appraisal” to others, 59 0.5.2011,
§ 858-723(C)(8). The action seeks to ensure that real estate appraisals are pre-
pared competently and thoroughly, particularly at the information gathering
stage. The Board may reasonably believe that the context in which these review
appraisals were performed warrants the issue of a letter of concern rather than full
disciplinary proceedings, which may be more appropriate upon future violations.

It is, therefore, the official opinion of the Attorney General that the Oklahoma
Real Estate Appraiser Board has adequate support for the conclusion that this
action advances the State of Oklahoma’s policy to improve the reliability of
real estate appraisals, particularly when connected to financial transactions.

E. ScoTT PRUITT
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OPINION 2015-84A

Cathy Kirkpatrick, Executive Director October 27, 2015
State Board of Veterinary Medical Examiners

This office has received your request for a written Attorney General Opinion
regarding agency action to be taken under the auspices of the State Board of
Veterinary Medical Examiners in Board case CX-15-083. The proposed action
is to issue a Notice of Possible Violation—merely informing the person that
an activity is likely illegal —to the respondent for engaging in the unlicensed
practice of veterinary medicine. The respondent, not a licensee, agreed to meet
an undercover officer to crop a dog’s ears. Cropping dog ears, a potentially
significant surgical procedure, can involve the use of sedatives; physically
cutting off a portion of the dog’s ears, and post-procedure care necessary to
prevent infections.

The Oklahoma Veterinary Practice Act, 59 0.S.2011 & Supp.2014, §§ 698.1
- 698.30b, authorizes the Board to discipline persons who violate the Act, 59
0.5.2011, § 698.14a(E)(22). The Act makes it a violation to practice or attempt
to practice veterinary medicine without a license, id. § 698.18(A), and perform-
ing a surgery on an animal falls within the practice of veterinary medicine, id.
§ 698.11 (A)(1). The action seeks to provide notice concerning the requirement
that individuals obtain a veterinary license before practicing veterinary medicine,
and cropping a dog’s ears—a surgical operation—comes within the practice of
medicine. The Board may believe that notice is an appropriate first step before
pursuing formal disciplinary proceedings.

It is, therefore, the official opinion of the Attorney General that the State Board
of Veterinary Medical Examiners has adequate support for the conclusion that
this action advances the State of Oklahoma’s policy to protect the health, safety,
and welfare of the people of Oklahoma.

E. ScoTT PRUITT
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OPINION 2015-85A

Cathy Kirkpatrick, Executive Director October 27, 2015
State Board of Veterinary Medical Examiners

This office has received your request for a written Attorney General Opinion
regarding agency action to be taken under the auspices of the State Board of
Veterinary Medical Examiners in Board case CX-15-070. The proposed action is
to issue a Notice of Possible Violation —informing the recipient that an activity
is likely illegal —to the respondent, not a licensee, because she appears listed
as a veterinarian on a professional profile website.

The Oklahoma Veterinary Practice Act, 59 0.S.2011 & Supp.2014, §§ 698.1—
698.30b, authorizes the Board to discipline persons who violate the Act or who
use “any false, fraudulent or deceptive statement in any document connected
with the practice of veterinary medicine,” 59 0.S.2011, § 698.14a(E)(9), (22).
The Act makes it a violation to represent oneself as a veterinarian or make
representations inducing that belief when one lacks a veterinary license. See id.
§ 698.11(A)(3), 698.18(A). The action seeks to provide notice concerning the
requirement that only licensed veterinarians represent themselves as veterinar-
ians, which may be important for signaling to the public that a person is quali-
fied to perform veterinary medicine. The Board may believe that notice rather
than disciplinary proceedings is an appropriate step under the circumstances.

It is, therefore, the official opinion of the Attorney General that the State Board
of Veterinary Medical Examiners has adequate support for the conclusion that
this action advances the State of Oklahoma’s policy to protect the health, safety,
and welfare of the people of Oklahoma.

E. SCcoTT PRUITT
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OPINION 2015-86A

Cathy Kirkpatrick, Executive Director October 27, 2015
State Board of Veterinary Medical Examiners

This office has received your request for a written Attorney General Opinion
regarding agency action to be taken under the auspices of the State Board of
Veterinary Medical Examiners in Board case CX-15-071. The proposed action
is to issue a Notice of Possible Violation—notifying the recipient that an activ-
ity is likely illegal —to the respondent, not a licensee, for signing an animal’s
international health certificate with a veterinarian’s signature while the veteri-
narian was out of the country.

The Oklahoma Veterinary Practice Act, 59 O0.S.2011 & Supp.2014, §§ 698.1-
698.30b, authorizes the Board to discipline persons who violate the Act or arule
promulgated under the Act in addition to those who use “any false, fraudulent or
deceptive statement in any document connected with the practice of veterinary
medicine,” 59 0.S.2011, § 698.14a(E)(9), (22). The Board’s rules prohibit fraud-
ulently issuing a “certificate of veterinary inspection.” OAC 775:10-5-30(2)(I).
The action seeks to provide notice concerning the requirement that only veteri-
narians issue health certificates following an inspection, that any such inspection
be thorough, and that the certificate be truthful. Health certificates are used and
relied upon in the regulation of international travel of animals to ensure that
animals do not transmit diseases from one geographic area to another. The Board
may believe that a warning offers appropriate deterrence to future potentially
violative actions.

It is, therefore, the official opinion of the Attorney General that the State Board
of Veterinary Medical Examiners has adequate support for the conclusion that
this action advances the State of Oklahoma’s policy to protect the health, safety,
and welfare of the people of Oklahoma.

E. ScoTT PRUITT
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OPINION 2015-87A

Cathy Kirkpatrick, Executive Director October 27, 2015
State Board of Veterinary Medical Examiners

This office has received your request for a written Attorney General Opinion
regarding agency action to be taken by the State Board of Veterinary Medical
Examiners in Board case CX-14-040. The proposed action is to extend a term
of probation for one year following the licensee’s attempt to substitute other
fluid samples for the licensee’s own fluid samples during a drug and alcohol
test. The probation was initially imposed because of drug and alcohol use.

The Oklahoma Veterinary Practice Act, 59 O0.S.2011 & Supp.2014, §§ 698.1—
698.30b, authorizes the Board to discipline persons who engage in the “[h]abitual
use or abuse of alcohol or of a habit-forming drug or chemical which impairs
the ability of the licensee or certificate holder to practice veterinary medicine,”
59 0.5.2011, § 698.14a(E)(12). The action seeks to enforce the Board’s prior
order requiring drug and alcohol testing, which the Board may believe is neces-
sary to ensure that any use of alcohol or drugs by the licensee does not lead to
compromised veterinary medicine while allowing the veterinarian to continue
practicing.

It is, therefore, the official opinion of the Attorney General that the State Board
of Veterinary Medical Examiners has adequate support for the conclusion that
this action advances the State of Oklahoma’s policy to protect the health, safety,
and welfare of the people of Oklahoma.

E. SCOTT PRUITT
ATTORNEY GENERAL OF OKLAHOMA
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OPINION 2015-88A

Charla Slabotsky, Executive Director October 27,2015
Oklahoma Real Estate Commission

This office has received your request for a written Attorney General Opinion
regarding agency action that the Oklahoma Real Estate Commission intends
to take pursuant to a consent agreement. The proposed action is to suspend the
broker associate license of Scott Alan Briggs for 90 days and also impose a fine of
$2,000. The licensee signed the name of a Commission representative — without
that person’s knowledge or consent—on a form submitted to the Hawaii Real
Estate Commission as part of an application for licensure in Hawaii.

Oklahoma law authorizes the Commission to discipline licensees who engage
in “conduct which constitutes untrustworthy, improper, fraudulent, or dishonest
dealings.” 59 0.5.2011, § 858-312(8). The action seeks to discipline a licensee
who has engaged in dishonest conduct. Honesty is a vital component of many
professions, and real estate in particular requires that those buying or selling
property be able to trust the statements and actions of their real estate agents.
The Commission may believe that a temporary suspension and fine will ad-
equately deter future conduct that would compromise the trust placed in real
estate agents by the public.

It is, therefore, the official opinion of the Attorney General that the Oklahoma
Real Estate Commission has adequate support for the conclusion that this ac-
tion advances the State of Oklahoma’s policy to protect the public from fraud
and breaches of trust by real estate agents.

E. SCOTT PRUITT
ATTORNEY GENERAL OF OKLAHOMA
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OPINION 2015-89A

Charla Slabotsky, Executive Director October 27,2015
Oklahoma Real Estate Commission

This office has received your request for a written Attorney General Opinion
regarding agency action that the Oklahoma Real Estate Commission intends to
take pursuant to a consent agreement. The proposed action is to impose a fine
of $1,500 on Magda Buckner, a licensed sales associate. The licensee failed
to disclose to the Commission one misdemeanor conviction and one folony
conviction for driving under the influence.

Oklahoma law authorizes the Commission to discipline licensees who are con-
victed of “a crime involving moral turpitude.” 59 O.S.2011, § 858-312(8), (15).
It is the Commission’s position that a felony of driving under the influence is
a crime of moral turpitude because of the dangers it poses. Further, licensees
must notify the Commission of felony convictions. 59 0.5.2011, § 858-301.2.
The action seeks to discipline a licensee who has failed to fulfill statutory duties
and who has endangered the public by operating a motor vehicle while under
the influence of drugs or alcohol. The Commission may believe that a fine will
adequately deter future dangerous conduct as well as actions that would com-
promise the trust placed in real estate agents by the public.

It is, therefore, the official opinion of the Attorney General that the Oklahoma
Real Estate Commission has adequate support for the conclusion that this action
advances the State of Oklahoma’s policy to protect the public from breaches
of trust by real estate agents.

E. SCOTT PRUITT
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OPINION 2015-90A

Charla Slabotsky, Executive Director October 27,2015
Oklahoma Real Estate Commission

This office has received your request for a written Attorney General Opinion
regarding agency action that the Oklahoma Real Estate Commission intends to
take. The proposed action is to impose a fine of $750 on Robert Cunningham,
Jr., an individual licensee, and a fine of $250 on Jan Cunningham Realty Incor-
porated, an entity licensee. The licensees, acting as property managers, failed
to timely provide a landlord with a copy of the lease agreement upon request
and to timely remit a security deposit to the landlord at the termination of the
applicable property management agreement.

Oklahoma law authorizes the Commission to discipline licensees who fail
“within a reasonable time . . . to remit any monies, documents, or other property
coming into possession of the licensee which belong to others.” 59 0.5.2011,
§ 858-312(6). The action seeks to enforce the statutory duty to turn over money
and documents in a reasonable time frame to ensure that real estate agents do
not purposefully or inadvertently breach the trust of the public. The Commis-
sion may reasonably believe that a copy of a lease agreement can be delivered
to a landlord promptly upon request, and a security deposit can be sent to a
landlord promptly at the end of a property management agreement. A fine may
adequately deter future violations in the circumstances of this case.

It is, therefore, the official opinion of the Attorney General that the Oklahoma
Real Estate Commission has adequate support for the conclusion that this action
advances the State of Oklahoma’s policy to protect the public from breaches
of trust by real estate agents.

E. SCOTT PRUITT
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OPINION 2015-91A

Charla Slabotsky, Executive Director October 27,2015
Oklahoma Real Estate Commission

This office has received your request for a written Attorney General Opinion
regarding agency action that the Oklahoma Real Estate Commission intends
to take. The proposed action is to revoke the license of Cody Jacob Engle, a
licensed sales associate, after his December 2013 felony conviction for unlawful
possession of a controlled dangerous substance with intent to distribute within
2000 feet of a public park along with a misdemeanor conviction of possession
of drug paraphernalia.

Oklahoma law authorizes the Commission to discipline licensees who are
unworthy to act as real estate licensees because of conviction for a “crime
involving moral turpitude.” 59 0.5.2011, § 858-312(15). The action seeks to
prevent an individual who has recently been convicted of a crime involving the
illegal distribution of drugs from practicing as a real estate agent. The Com-
mission may reasonably believe that the amount of trust placed in real estate
agents—including controlling money, making representations relied upon by
the public, and being physically present in numerous locations with families,
at times with prescription drugs available—is not compatible with a recent
tendency to engage in unlawful activities involving drugs.

It is, therefore, the official opinion of the Attorney General that the Oklahoma
Real Estate Commission has adequate support for the conclusion that this action
advances the State of Oklahoma’s policy to protect the public from breaches
of trust by real estate agents.

E. SCOTT PRUITT
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OPINION 2015-92A

Charla Slabotsky, Executive Director October 27,2015
Oklahoma Real Estate Commission

This office has received your request for a written Attorney General Opinion
regarding agency action that the Oklahoma Real Estate Commission intends
to take pursuant to a consent agreement. The proposed action is to impose a
fine of $500 on Jennifer Renae Harmon, a licensed sales associate, after she
failed to notify the Commission about a change of current home address within
ten days—the Commission had been actually unable to locate the licensee for
several weeks after receiving a complaint.

Oklahoma law authorizes the Commission to discipline licensees who disregard
the Commission’s administrative rules. 59 0.S.2011, § 858-312(9). The Com-
mission’s rules unequivocally require written notification to the Commission of
a change of home address within ten days. of the change. OAC 605:10-11-2(g).
The action seeks to enforce this straightforward requirement in circumstances
that, through a significant time gap, show a disregard for the rule. Maintaining
a correct address enables professional licensing boards to communicate with
licensees, which allows them to notify a licensee about important developments,
locate the licensee in the event of a dispute, and even remind the licensee about
renewal obligations. The Commission may believe that a fine will deter future
violations.

It is, therefore, the official opinion of the Attorney General that the Oklahoma
Real Estate Commission has adequate support for the conclusion that this action
advances the State of Oklahoma’s policy to effectively regulate professional
real estate agents.

E. SCOTT PRUITT
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OPINION 2015-93A

Charla Slabotsky, Executive Director October 27,2015
Oklahoma Real Estate Commission

This office has received your request for a written Attorney General Opinion
regarding agency action that the Oklahoma Real Estate Commission intends
to take. The proposed action is to deny the license application of Emerson
Alexander Martin. In February 2014, Martin received a deferred sentence and a
probation term for driving under the influence and for actual physical control of
a vehicle under the influence. The deferred sentence remains in effect until April
2017, and Martin had an outstanding balance of costs and fines of $1,465.50.

Oklahoma law requires that applicants for real estate sales associate licenses
be “person[s] of good moral character.” 59 O.S.Supp.2014, § 858-302(A).
Elsewhere, the Commission may discipline licensees who are “[u]nworth[y]
to act as a real estate licensee” because of “a crime involving moral turpitude.”
59 0.S.2011, § 858-312(15). It is the Commission’s position that felonies in-
volving driving under the influence of drugs or alcohol represent a disregard
for public safety and are crimes of moral turpitude. Further, Oklahoma law
restricts licensure as real estate agents of those with felony convictions for a
specified period of time after the end of a sentence. See id. § 858-301.1(A)-(C).
The statutes exhibit a policy of not allowing licensure as real estate agents
of those who have recently committed serious crimes. The Commission may
reasonably believe that a recent conviction for a crime that endangers public
safety and which has an outstanding balance of fines and costs does not show
current “good moral character.” Real estate agents are entrusted to handle others’
money; make truthful representations relied upon in major purchases; and even
with physical safety when driving between and showing real estate properties
to the public. The action seeks to advance that policy.

It is, therefore, the official opinion of the Attorney General that the Oklahoma
Real Estate Commission has adequate support for the conclusion that this action
advances the State of Oklahoma’s policy to protect the public from breaches
of trust by real estate agents.

E. SCOTT PRUITT
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OPINION 2015-94A

Charla Slabotsky, Executive Director October 27,2015
Oklahoma Real Estate Commission

This office has received your request for a written Attorney General Opinion
regarding agency action that the Oklahoma Real Estate Commission intends to
take. The proposed action is to deny the license application of DeAnna Louise
Williams. Williams received a deferred sentence for felony Medicaid fraud after
entering an A/ford plea—criminal law plea that protests innocence but still allows
sentencing through admission that the strength of evidence held by prosecutors
would prove a case beyond a reasonable doubt. The Oklahoma Health Care
Authority is also withholding $553,858.03 because of the fraudulent claims in
the case. The deferred sentence remains in effect until 2018.

Oklahoma law requires that applicants for real estate associate licenses be
“person[s] of good moral character.” 59 O.S.Supp.2014, § 858-302(A). The
law authorizes the Commission to discipline licensees who are convicted of
fraud or other similar offenses. 59 0.S.2011, § 858-312(19). Further, Oklahoma
law generally disfavors licensure of those with felony convictions for a speci-
fied period of time after the end of a sentence. See id. § 858-301.1(A)-(C). The
statutes exhibit a policy of not allowing licensure as real estate agents of those
who have recently committed felonies, particularly those that could pose harm
to others, because real estate agents are entrusted to handle others’ money; make
truthful representations relied upon in major purchases; and even with physical
safety when driving between and showing real estate properties to the public.
Given the magnitude of the alleged fraud and the acknowledged evidence of
that fraud evinced by the applicant’s Alford plea, this action seeks to advance
the policy against licensure of those recently involved in crime.

It is, therefore, the official opinion of the Attorney General that the Oklahoma
Real Estate Commission has adequate support for the conclusion that this action
advances the State of Oklahoma’s policy to protect the public from breaches
of trust by real estate agents.

E. SCcOTT PRUITT
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OPINION 2015-95A

Chris Ferguson, Executive Director October 27, 2015
Oklahoma Funeral Board

This office has received your request for a written Attorney General Opinion
regarding agency action that the Oklahoma Funeral Board intends to take pursu-
ant to a consent order regarding Board complaint 15-04. The proposed action
is to impose fines and costs on a funeral director in charge and on the funeral
home — $1000 for the funeral director, $1500 for the funeral home, and $442.50
in costs jointly —because merchandise offered for sale incidental to burial or
funeral services did not have clearly marked prices.

Oklahoma law obligates “[a]ny organization or person offering for sale caskets or
other articles of merchandise incidental to burial or funeral services” to “promi-
nently display thereon the retail price” of the caskets or other merchandise. 36
0.5.2011, § 6127. The action seeks to enforce that straightforward requirement
by imposing fines on licensees.

It is, therefore, the official opinion of the Attorney General that the Oklahoma
Funeral Board has adequate support for the conclusion that this action advances
the State of Oklahoma’s policy to protect the public ensuring clear pricing of
funeral services merchandise, including caskets.

E. SCOTT PRUITT
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OPINION 2015-96A

Chris Ferguson, Executive Director October 27, 2015
Oklahoma Funeral Board

This office has received your request for a written Attorney General Opinion
regarding agency action that the Oklahoma Funeral Board intends to take pursu-
ant to a consent agreement with respect to Board complaint 15-64. The proposed
action is to impose a total of $7,276.50 in fines, costs, and restitution jointly on
a funeral home, two licensees, and an unlicensed person because the unlicensed
person was allowed and did negotiate and make arrangements for an at-need
funeral. The action also requires the resignation of the funeral director-in-charge
from the funeral home, six hours of additional continuing education for both
licensed persons, a two-year probationary period for the funeral home, and the
repair of the grave in the case, which was incompetently prepared.

The Funeral Services Licensing Act, 59 0.S.2011 & Supp.2014, §§ 395.1-
396.33, makes it clear in several sections that only licensees may negotiate and
make arrangements for at-need funeral services, 59 0.5.2011, §§ 396.3a(l),
396.6, 396.12a. The action seeks to enforce this requirement, which ensures
that families dealing with a recent death can make arrangements for a funeral
with individuals licensed to serve them. The Board may believe that the actions
taken in this instance will effectively deter unlicensed practice in the future and
ensure that licensed funeral directors and funeral homes adequately supervise
and properly delegate to unlicensed personnel.

It is, therefore, the official opinion of the Attorney General that the Oklahoma
Funeral Board has adequate support for the conclusion that this action advances
the State of Oklahoma’s policy to ensure licensed individuals provide at-need
funeral services.

E. SCOTT PRUITT
ATTORNEY GENERAL OF OKLAHOMA
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OPINION 2015-97A

Chris Ferguson, Executive Director October 27, 2015
Oklahoma Funeral Board

This office has received your request for a written Attorney General Opinion
regarding agency action that the Oklahoma Funeral Board intends to take in
agency complaint 15-81. Pursuant to a consent orders, the Board intends to im-
pose administrative fines and costs totaling $3,437.50 and a 60-day suspension
on a funeral director. The funeral director failed to timely file annual reports
detailing existing prepaid funeral services contracts, and the instant violation
marks the licensee’s fourth violation involving prepaid funeral contracts.

The Funeral Services Licensing Act, 59 0.S.2011 & Supp.2014, §§ 395.1-
396.33, authorizes the Funeral Board to take enforcement action against licens-
ees for failure to comply with laws governing prepaid funeral services contracts,
59 O.S.Supp.2014, §§ 396.12¢(12), (13). The Funeral Board’s administrative
rules also prohibit failure to comply with such laws. See OAC 235:10-7-2. The
laws governing prepaid funeral services contracts require those marketing such
contracts to obtain a permit from the Insurance Commissioner of Oklahoma, 36
0.5.2011, §§ 6121(A), 6124(A), and then to file annual reports documenting
new and outstanding prepaid funeral services contracts, id. §§ 6128-6129. The
action seeks to ensure that funeral services providers comply with rules govern-
ing prepaid funeral services contracts. Such contracts require the payment of
substantial money today for services to be provided in the future. Timely compli-
ance with reporting requirements ensures that oversight of the financial integrity
of those marketing these contracts remains effective. The Board may believe
that continued violations from this licensee require significant consequences.

It is, therefore, the official opinion of the Attorney General that the Oklahoma
Funeral Board has adequate support for the conclusion that this action advances
the State of Oklahoma’s policy to protect consumers who purchase prepaid
funeral services contracts.

E. SCOTT PRUITT
ATTORNEY GENERAL OF OKLAHOMA
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OPINION 2015-98A

Chris Ferguson, Executive Director October 27, 2015
Oklahoma Funeral Board

This office has received your request for a written Attorney General Opinion
regarding agency action to be taken under the auspices of the Oklahoma Fu-
neral Board with respect to Board complaint 15-77. The proposed action is to
file a formal complaint against a funeral home, a funeral director there, and an
unlicensed person after the unlicensed person performed actions that can only
be performed by a licensed funeral director. The unlicensed person had been
licensed in the past but has failed to renew for 2014 and 2015, and at least one
check paying for renewal was returned for insufficient funds.

The Funeral Services Licensing Act, 59 0.S.2011 & Supp.2014, §§ 395.1-
396.33, makes it clear in several sections that only licensees may negotiate and
make arrangements for at-need funeral services, 59 0.5.2011, §§ 396.3a(l),
396.6, 396.12a. The action seeks to enforce this requirement, which ensures
that families dealing with a recent death can make arrangements for a funeral
with individuals licensed to serve them. Filing a formal complaint to initiate
proceedings may uncover additional evidence to aid a determination of whether
a violation of the statute’s clear requirements has occurred.

It is, therefore, the official opinion of the Attorney General that the Oklahoma
Funeral Board has adequate support for the conclusion that this action advances
the State of Oklahoma’s policy to ensure licensed individuals provide at-need
funeral services.

E. SCOTT PRUITT
ATTORNEY GENERAL OF OKLAHOMA
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OPINION 2015-99A

Roy K. Dockum, Executive Director October 27, 2015
Oklahoma Motor Vehicle Commission

This office has received your request for a written Attorney General Opinion
regarding agency action that the Oklahoma Motor Vehicle Commission intends
to take. The proposed action is to impose — pursuant to a consent agreement—a
fine of $1,000 on licensee 824 for false or misleading advertising. The licensee
advertised either in print that it would offer specific values for certain years,
makes, and models of vehicles, and it advertised its most conspicuous price on
other vehicles with a condition that another vehicle be traded in with a specific
value.

Oklahoma law authorizes the Oklahoma Motor Vehicle Commission to
“impose a fine not to exceed One Thousand Dollars . . . against a dealer per
occurrence” for several reasons, including “false or misleading advertising.”
47 O.S.Supp.2014, § 565(A), (A)(5)(b). Enforcement powers against false
advertising are closely connected to the Legislature’s policy statement on new
motor vehicles, which states that the new motor vehicle statutes. exist to “pro-
mote the public interest and the public welfare,” to “prevent unfair practice[],”
and to “prevent false and misleading advertising.” 47 O.S.2011, § 561. Here,
the Commission’s implementing rules require a dealer not include with its
most conspicuous vehicle price a qualification such as requiring an acceptable
trade-in. OAC 465:15-3-7(b). Further, licensees may not advertise amounts or
ranges of amounts that they will offer for trade-in vehicles. OAC 465:15-3-14(8).
The action seeks to enforce these requirements through a fine that the Commis-
sion may believe will deter future violations.

It is, therefore, the official opinion of the Attorney General that the Oklahoma
Motor Vehicles Commission has adequate support for the conclusion that this
action advances the State of Oklahoma’s policy to prevent false and misleading
advertising in the sale of new motor vehicles.

E. SCOTT PRUITT
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OPINION 2015-100A

Roy K. Dockum, Executive Director October 27, 2015
Oklahoma Motor Vehicle Commission

This office has received your request for a written Attorney General Opinion re-
garding agency actions that the Oklahoma Motor Vehicle Commission intends to
take. The proposed action is to impose — pursuant to consent agreements — fines
of $100 each on licensees 628 and 711 along with a fine of $500 on licensee 479
for employing unlicensed salespersons. The difference in amounts involves the
length of time during which the salespersons worked without licenses.

Oklahoma law authorizes the Oklahoma Motor Vehicle Commission to “impose
a fine not to exceed One Thousand Dollars . . . against a dealer per occurrence”
for several reasons, including “employ[ing] unlicensed salespersons . . . or
other unlicensed persons in connection with the sale of new motor vehicles.” 47
0.S5.Supp.2014, § 565(A), (A)(7)(d). The action enforces this straightforward
requirement of the statutes by imposing fines that deter failures to ensure that
salespersons at new motor vehicle dealerships obtain valid licenses.

It is, therefore, the official opinion of the Attorney General that the Oklahoma
Motor Vehicles Commission has adequate support for the conclusion that this
action advances the State of Oklahoma’s policy to require licensure of new
motor vehicle salespersons.

E. ScoTT PRUITT
ATTORNEY GENERAL OF OKLAHOMA
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OPINION 2015-101A

Teanne Rose, Executive Director October 27,2015
State Board of Examiners of Psychologists

This office has received your request for a written Attorney General Opinion
regarding agency action that the State Board of Examiners of Psychologists
intends to take. The proposed action is to inform an inquirer, by letter, that a
doctoral program completed at a university in the United Kingdom does not
have an accreditation that qualifies the inquirer to sit for the an exam to become
licensed in psychology in Oklahoma.

The Psychologists Licensing Act, 59 0.5.2011 & Supp.2014, §§ 1351-1376,
requires that applicants for licensure to practice psychology in Oklahoma
have a doctoral degree accredited by the American Psychological Association
(“APA”) or one “that meets recognized acceptable professional standards as
determined by the Board,” 59 O.S.2011, § 1362(1). To meet the APA alterna-
tive standard under the Board’s administrative rules, a doctoral program must,
first, be accredited by the Canadian Psychological Association or recognized
by the National Registry of Health Services Providers in Psychology. OAC
575:10-1-2(c). Second, the rules require the doctoral program to meet several
quality criteria, including being “an integrated, organized sequence of study”
and having “an identifiable psychology faculty.” OAC 575:10-1-2(c)(4), (5).

The Legislature has directed the Board to determine what doctoral programs,
beyond those accredited by the American Psychological Association, “meet[]
recognized acceptable professional standards.” See 59 0.S.2011, § 1362(1).
The Board must then allow individuals with such qualifications to continue in
the process of becoming licensed in Oklahoma. Yet the standards identified by
the Board exclude virtually every doctoral program located outside the United
States and Canada, this despite the fact that the Board has identified quality
criteria including the program having an “integrated, organized sequence of
study” and “an identifiable psychology faculty,” OAC 575:10-1-2(c)(4), (5),
indicating that it is the quality of a program, not its location on the globe, that
matters. Nor do the statutes articulate any kind of policy to foreclose applicants
from outside the United States or Canada from qualifying for licensure as psy-
chologists in Oklahoma.

It is, therefore, the official opinion of the Attorney General that the State Board
of Examiners of Psychologists does not have adequate support for the conclusion
that this action advances policies of the State of Oklahoma. Offering informal
guidance to an inquirer with a degree from a university outside the United
States and Canada that they cannot be licensed in Oklahoma is disapproved.

E. SCcOTT PRUITT
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OPINION 2015-102A

Kim Glazier, Executive Director October 27,2015
Oklahoma Board of Nursing

This office has received your request for a written Attorney General Opinion
regarding agency action that the Oklahoma Board of Nursing intends to take.
The proposed action is to approve recommendations from the Formulary Ad-
visory Council to approve the prescription of Versed and Etomidate in rapid
sequence intubations by advanced practice registered nurses while denying
requests to authorize the prescription of Propofol in rapid sequence intubations
and Clozapine for suicidal schizophrenic patients.

The Oklahoma Nursing Practice Act, 59 O.S.2011 & Supp.2014, §§ 567.1-
567.20, authorizes the restriction of advanced practice registered nurses’
prescription authority through the creation of an “exclusionary formulary,” 59
0.5.2011, § 567.4a(9)(a). The statute sets up a process whereby a Formulary
Advisory Council recommends changes to the exclusionary formulary which
must be approved by the Board before they go into effect. See id.

The Council was presented with requests to authorize Propofol, Versed, and
Etomidate for rapid sequence intubation and Clozapine for suicidal schizo-
phrenic patients. In this instance, approving at least some drugs for prescription
by advanced practice nurses in the rapid sequence intubation context will enable
more qualified personnel to provide an important medical service—a particu-
larly important one in time-critical practice areas such as hospital emergency
rooms. The decision to approve Versed and Etomidate but not Propofol may
be an entirely reasonable one given that Etomidate is the most common drug
choice for the procedure and Versed has an available reversal agent such that
approval of Propofol would be unnecessary.

The decision to reject Clozapine’s availability for advanced practice registered
nurses may also be reasonable given that the drug has distribution restrictions —it
can only be ordered through a National Registry system because of concerns
with how it affects white blood cell counts and other adverse effects. Further,
it is not clear at all that there is a compelling need for nurses in particular to be
able to prescribe the drug in addition to doctors.

It is, therefore, the official opinion of the Attorney General that the Oklahoma
Board of Nursing has adequate support for the conclusion that this action ad-
vances the State of Oklahoma’s policy to protect the public health, safety, and
welfare.

E. SCOTT PRUITT
ATTORNEY GENERAL OF OKLAHOMA
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OPINION 2015-103A

Randall A Ross, Executive Director October 27,2015
Oklahoma Accountancy Board

This office has received your request for a written Attorney General Opinion
regarding agency action that the Oklahoma Accountancy Board intends to take
with respect to Dennis L. Hampton, a formerly licensed Certified Public Ac-
countant (“CPA”). The proposed action is to file an action in state district court
seeking an injunction against the former CPA to prevent the CPA from holding
out as a current CPA. Evidence indicates that the former CPA has been holding
out as a current CPA and practicing as one despite lacking a valid certificate. In
fact, the CPA had his certificate revoked in 2014.

The Oklahoma Accountancy Act, 59 0.S.2011 & Supp.2014, §§ 15.1-15.38,
bars the use of the CPA title except by those properly certified by the Board, 59
0.5.2011,§ 15.11(A), (B). The Act also authorizes the Board to seek injunctive
actions in state district courts to prevent violations of that duty. /d. § 15.29A.
Hailing an individual or company into court can be a costly exercise that deters
participation in a market. However, Oklahoma law places a priority on accurate
representations concerning licensing and certification—not least in the account-
ing realm. The Board has evidence indicating a misrepresentation to the public
is occurring and may believe that legal proceedings are the best remedy.

It is, therefore, the official opinion of the Attorney General that the Oklahoma
Accountancy Board has adequate support for the conclusion that this action ad-
vances the State of Oklahoma’s policies to protect the public from deception and
to promote the reliability of information used in the assessment of enterprises.

E. SCOTT PRUITT
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OPINION 2015-104A

Randall A. Ross, Executive Director November 2, 2015
Oklahoma Accountancy Board

This office has received your request for a written Attorney General Opinion
regarding agency action that the Oklahoma Accountancy Board intends to take
pursuant to a consent agreement with respect to a certified public accountant
(“CPA”) in Board case 2064. The certificate holder failed to complete the re-
quired number of continuing professional education hours during the three-year
period from 2011 to 2013 and again from 2012 to 2014. The proposed action is
to impose on the certificate holder a fine of $1,000 and costs of $199.24 along
with an order to complete the remaining number of education hours.

The Oklahoma Accountancy Act, 59 0.S.2011 & Supp.2015, §§ 15.1-15.38,
requires all certificate holders of the board, including CPA certificate holders,
to complete certain continuing professional education requirements over each
three-year period, 59 O0.S.2011, § 15.35(C). This requirement ensures that
those practicing public accounting understand changes in applicable rules and
continue to have up-to-date information and skills necessary to properly report
financial information. The action seeks to enforce the statutory requirement
while allowing a registrant who has failed to complete the required hours to
continue practicing while coming into compliance. The Board may believe
that a fine along with orders to complete remaining hours will effectively deter
future lapses.

It is, therefore, the official opinion of the Attorney General that the Oklahoma
Accountancy Board has adequate support for the conclusion that this action
advances the State of Oklahoma’s policy to promote the reliability of informa-
tion used in the assessment of enterprises.

E. SCOTT PRUITT
ATTORNEY GENERAL OF OKLAHOMA
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OPINION 2015-105A

Randall A. Ross, Executive Director November 6, 2015
Oklahoma Accountancy Board

This office has received your request for a written Attorney General Opinion
regarding agency action that the Oklahoma Accountancy Board intends to take
pursuant to a consent agreement with respect to a certified public accountant
(“CPA”) in Board case 2065. The proposed action is to impose a fine of $500
and costs of $116.25. The certificate holder failed to obtain client consent before
electronically filing a client’s tax return.

The Oklahoma Accountancy Act, 59 O.S.2011 & Supp.2015, §§ 15.1-15.38, re-
quires CPAs to adhere to the Board’s professional code of conduct, 59 O.S.2011,
§ 15.14B(5). The Board’s code of conduct incorporates the American Institute
of CPAs (“AICPA”) Code of Professional Conduct, OAC 10:15-39-1, which
requires that a CPA “observe the profession’s technical and ethical standards,”
AICPA Code of Prof’l Conduct § 0.300.060.01. The Internal Revenue Service
requires that a paid tax preparer obtain signed consent before electronically filing
atax return. £.g., LR.S. Publ’n 1345, p. 19 (2014). The Board may reasonably
believe that failure to obtain this consent falls below the accounting profession’s
standards and that a fine will adequately deter future unprofessional conduct in
the circumstances of this case.

It is, therefore, the official opinion of the Attorney General that the Oklahoma
Accountancy Board has adequate support for the conclusion that this action
advances the State of Oklahoma’s policy to uphold standards of professional-
ism in accounting.

E. SCcOTT PRUITT
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OPINION 2015-106A

Randall A. Ross, Executive Director November 6, 2015
Oklahoma Accountancy Board

This office has received your request for a written Attorney General Opinion
regarding agency action that the Oklahoma Accountancy Board intends to take
pursuant to a consent agreement with respect to a certified public accountant
(“CPA”) in Board case 2066. The certificate holder failed to complete the re-
quired number of continuing professional education hours during the three-year
period from 2011 to 2013 and again from 2012 to 2014. The proposed action
is to, pursuant to a consent agreement, assess costs of $199.24, and revoke the
CPA’s certificate.

The Oklahoma Accountancy Act, 59 0.S.2011 & Supp.2015, §§ 15.1-15.38,
requires all certificate holders of the board, including CPA certificate holders,
to complete certain continuing professional education requirements over each
three-year period, 59 0.5.2011, § 15.35(C). This requirement ensures that those
practicing public accounting understand changes in applicable rules and continue
to have up-to-date information and skills necessary to properly report financial
information. The action seeks to enforce the statutory requirement with respect
to a certificate holder that has agreed to accept revocation of the CPA credential.

It is, therefore, the official opinion of the Attorney General that the Oklahoma
Accountancy Board has adequate support for the conclusion that this action
advances the State of Oklahoma’s policy to promote the reliability of informa-
tion used in the assessment of enterprises.

E. SCcOoTT PRUITT
ATTORNEY GENERAL OF OKLAHOMA
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OPINION 2015-107A

Randall A. Ross, Executive Director November 2, 2015
Oklahoma Accountancy Board

This office has received your request for a written Attorney General Opinion
regarding agency actions that the Oklahoma Accountancy Board intends to take
pursuant to consent agreements with respect to a certified public accountant
(“CPA”) in Board cases 2067, 2069, and 2070. Each certificate holder failed to
complete the required number of continuing professional education hours during
the three-year period from 2012 to 2014. The proposed action is to impose on
each certificate holder a fine of $500 and costs ranging from $219.24 to $239.24
along with an order to complete the remaining number of education hours.

The Oklahoma Accountancy Act, 59 0.S.2011 & Supp.2015, §§ 15.1-15.38,
requires all certificate holders of the board, including CPA certificate holders,
to complete certain continuing professional education requirements over each
three-year period, 59 0.S.2011, § 15.35(C). This requirement seeks to ensure
that those practicing public accounting understand changes in applicable rules
and continue to have up-to-date information and skills necessary to properly
report financial information. The actions seek to enforce the statutory require-
ment while allowing those who have failed to complete the required hours to
continue practicing while they come into compliance. The Board may believe
that a fine along with orders to complete remaining hours will effectively deter
future lapses.

It is, therefore, the official opinion of the Attorney General that the Oklahoma
Accountancy Board has adequate support for the conclusion that these actions
advance the State of Oklahoma’s policy to promote the reliability of informa-
tion used in the assessment of enterprises.

E. SCOTT PRUITT
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OPINION 2015-108A

Randall A. Ross, Executive Director November 2, 2015
Oklahoma Accountancy Board

This office has received your request for a written Attorney General Opinion
regarding agency action that the Oklahoma Accountancy Board intends to take
pursuant to a consent agreement with respect to a certified public accountant
(“CPA”) in Board case 2072. A firm, now licensed, had performed audit services
for Oklahoma-based clients before it registered with the Board. The proposed
action is to impose a $500 fine and costs of $715.

The Oklahoma Accountancy Act, 59 0.S.2011 & Supp.2015, §§ 15.1-15.38,
requires firms that seek to provide certain professional services in Oklahoma—
including auditing—to register and obtain permits from the Board, 59 O.S.2011
& Supp.2015, §§ 15.12A(A)(5), 15.15A. The action seeks to enforce the statu-
tory requirement. The Board may believe that a fine will deter future violations
in the circumstances of this case.

It is, therefore, the official opinion of the Attorney General that the Oklahoma
Accountancy Board has adequate support for the conclusion that this action
advances the State of Oklahoma’s policy to promote the reliability of informa-
tion used in the assessment of enterprises.

E. SCOTT PRUITT
ATTORNEY GENERAL OF OKLAHOMA
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OPINION 2015-109A

Randall A. Ross, Executive Director November 6, 2015
Oklahoma Accountancy Board

This office has received your request for a written Attorney General Opinion
regarding agency action that the Oklahoma Accountancy Board intends to take
pursuant to a consent agreement with respect to a certified public accountant
(“CPA”) in Board file 2112. While filing a client’s taxes, a CPA made a mistake.
The CPA did not attempt to correct the error in a timely manner. The proposed
action is to privately reprimand the CPA.

The Oklahoma Accountancy Act, 59 O.S.2011 & Supp.2015, §§ 15.1-15.38, re-
quires CPAs to adhere to the Board’s professional code of conduct, 59 O.S.2011,
§ 15.14B(5). The Board’s code of conduct incorporates the American Institute
of CPAs (“AICPA”) Code of Professional Conduct, OAC 10:15-39-1, which
requires that a CPA exercise due care when practicing accounting, AICPA Code
of Prof’1 Conduct § 0.300.060. The action seeks to enforce this requirement to
act with due care; the Board may believe that a private reprimand will adequately
deter future violations in the circumstances of this case.

It is, therefore, the official opinion of the Attorney General that the Oklahoma
Accountancy Board has adequate support for the conclusion that this action
advances the State of Oklahoma’s policy to uphold standards of professional-
ism in accounting.

E. ScoTT PRUITT
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OPINION 2015-110A

Randall A. Ross, Executive Director November 6, 2015
Oklahoma Accountancy Board

This office has received your request for a written Attorney General Opinion
regarding agency action that the Oklahoma Accountancy Board intends to take
pursuant to a consent agreement with respect to a certified public accountant
(“CPA”) in Board file 2184. The CPA changed business records to gain un-
earned paid vacation and also used company funds to make a payment on a
personal credit card. The CPA produced evidence indicating these occurrences
were mistakes rather than intentional frauds. The proposed action is to issue a
private reprimand.

The Oklahoma Accountancy Act, 59 O.S.2011 & Supp.2015, §§ 15.1-15.38, re-
quires CPAs to adhere to the Board’s professional code of conduct, 59 O.S.2011,
§ 15.14B(5). The Board’s code of conduct incorporates the American Institute
of CPAs (“AICPA”) Code of Professional Conduct, OAC 10:15-39-1, which
requires that a CPA act with due care in professional responsibilities, AICPA
Code of Prof’l Conduct 0.300.060. The action seeks to hold the certificate
holder accountable to standards of professionalism. The Board may believe that
a private reprimand will ensure that no additional mistakes occur.

It is, therefore, the official opinion of the Attorney General that the Oklahoma
Accountancy Board has adequate support for the conclusion that this action
advances the State of Oklahoma’s policy to uphold standards of professional-
ism in accounting.

E. SCOTT PRUITT
ATTORNEY GENERAL OF OKLAHOMA



220 Supervisory Opinions of the Attorney General

OPINION 2015-111A

John W. Maile, Executive Director November 2, 2015
Oklahoma Used Motor Vehicle and Parts Commission

This office has received your request for a written Attorney General Opinion
regarding agency action that the Oklahoma Used Motor Vehicle and Parts Com-
mission intends to take against the licensed used motor vehicle dealer Sooner
Motorsports, LLC for failing to register a change in ownership of the business.
The proposed action is to impose fines totaling $6,000 and require the new
owner to properly register with the Commission.

Oklahoma law requires that applicants for used motor vehicle dealer licenses
submit a variety of information to determine whether the applicant is adequately
qualified to operate a used motor vehicle dealership. See 47 O.S.Supp.2015,
§ 583(B)(1). Much of the required information pertains to the person who intends
to operate a business, not the business entity. Yet the Commission allows an
applicant to register a business entity such as an LLC as the actual dealer. See
OAC 765:10-1-6(a). Thus, the Commission’s administrative rules reasonably
require notification when a business entity changes ownership—along with as-
sessment of the new owner as if making a new application. OAC 765:10-1-8.
This appears to be an exercise of the Commission’s authority to revoke a li-
cense for a “[c]hange of condition after license is granted resulting in failure to
maintain the qualifications for license” —the change of the person owning and,
ultimately, responsible for the business. 47 O.S.Supp.2015, § 584(A)(4). The
action seeks to enforce these requirements regarding the change of ownership
of a business entity. The Board may believe that a fine will deter dealers from
changing ownership without notice in the future.

It is, therefore, the official opinion of the Attorney General that the Oklahoma
Used Motor Vehicle and Parts Commission has adequate support for the conclu-
sion that this action advances the State of Oklahoma’s policy to require licensure
of used motor vehicle dealers.

E. SCOTT PRUITT
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OPINION 2015-112A

John W. Maile, Executive Director November 2, 2015
Oklahoma Used Motor Vehicle and Parts Commission

This office has received your request for a written Attorney General Opinion
regarding agency action that the Oklahoma Used Motor Vehicle and Parts Com-
mission intends to take pursuant to a consent agreement with Tio Chuy’s Auto
Sales, LLC, a licensed used motor vehicle dealer. The proposed action is to fine
the dealer $500 for each calendar year in which the salesperson was employed
without a license for a total of $1,000. Further, the salesperson would not have
been eligible for licensure because of noncompliance with Oklahoma tax law.
See 68 0.5.2011, § 238.1(E).

Oklahoma law requires that used motor vehicle salespersons be licensed. 47
0.5.Supp.2015, § 583(A)(1). The Commission may impose fines on used mo-
tor vehicle dealerships employing unlicensed salespersons. 47 O.S.Supp.2015,
§ 584(A)(7)(b). The action comes squarely within the Commission’s statutory
authority to enforce the licensure requirement for used motor vehicle sales-
persons.

It is, therefore, the official opinion of the Attorney General that the Oklahoma
Used Motor Vehicle and Parts Commission has adequate support for the conclu-
sion that this action advances the State of Oklahoma’s policy to require licensure
of used motor vehicle salespersons.

E. ScoTT PRUITT
ATTORNEY GENERAL OF OKLAHOMA



222 Supervisory Opinions of the Attorney General

OPINION 2015-113A

John W. Maile, Executive Director November 2, 2015
Oklahoma Used Motor Vehicle and Parts Commission

This office has received your request for a written Attorney General Opinion
regarding agency action that the Oklahoma Used Motor Vehicle and Parts Com-
mission intends to take with respect to the application for licensure of Joshua
Schneider. The proposed action is to deny the application for a used motor
vehicle salesperson license because the applicant failed to appear before the
Commission for a criminal history interview.

Oklahoma statutes require the Commission to prepare application forms to col-
lect information related to applicants’ “financial standing,” “business integrity,”
and “other pertinent information” related to “safeguarding . . . the public interest
and the public welfare.” 47 O.S.Supp.2014, § 583(B)(1)(a), (b), (e). The Com-
mission has the authority to deny an application for a license “[o]n satisfactory
proof of unfitness of the applicant.” Id. § 584(A)(1). The same statute notes
that a licensee may be disciplined if the licensee, among other things, “has
been convicted of a crime involving moral turpitude.” Id. § 584(A)(6)(c). The
Commission requires that applicants convicted of felonies appear before the
Commission for an interview before being granted a license. The Commission’s
official application form states this requirement in a clear, conspicuous location.
The interview requirement ensures the Commission has adequate opportunity to
gather information about an applicant’s criminal history. The Commission may
reasonably believe that the applicant’s failure to appear deprives it of needed
information for assessing the application for licensure.

It is, therefore, the official opinion of the Attorney General that the Oklahoma
Used Motor Vehicle and Parts Commission has adequate support for the conclu-
sion that this action advances the State of Oklahoma’s policy to require licensure
of used motor vehicle salespersons.

E. SCOTT PRUITT
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OPINION 2015-114A

Beth Carter, Executive Director November 2, 2015
Board of Chiropractic Examiners

This office has received your request for a written Attorney General Opinion
regarding agency action that the Board of Chiropractic Examiners intends to take
with respect to Board case 003-2015. The proposed action is to set requirements
for reinstatement of a licensee. The licensee had been convicted and incarcer-
ated for the felony of indecent exposure in 2012, at which point the license was
suspended. The conditions for reinstatement include passing an examination
on Ethics and Boundaries; passing a relicensure examination; paying a fine of
$1,000; completing thirty-two hours of continuing education; submitting a Fit-
ness to Practice letter from the licensee’s treating therapist; entering a program
to monitor the licensee’s treatment; and paying any reinstatement fees. The
Board may also impose probation terms at the time of reinstatement.

The Oklahoma Chiropractic Practice Act,59 O.S.2011 & Supp.2015,§§ 161.1-
161.20, authorizes the Board to discipline licensees who are convicted of
felonies, 59 0.5.2011, § 161.12(B)(1). The felony in this case was indecent
exposure and resulted in incarceration. Licensed professionals may be alone
with patients, and chiropractors in particular tend to physically touch clients.
The action seeks to hold the licensee accountable to standards of interpersonal
conduct necessary for practice as a professional chiropractor. The Board may
reasonably believe that the conditions on reinstatement, if met, would show the
capacity for the licensee to resume practice.

It is, therefore, the official opinion of the Attorney General that the Board of
Chiropractic Examiners has adequate support for the conclusion that this action
advances the State of Oklahoma’s policy to protect public health and safety.

E. SCOTT PRUITT
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OPINION 2015-115A

Beth Carter, Executive Director November 2, 2015
Board of Chiropractic Examiners

This office has received your request for a written Attorney General Opinion
regarding agency action that the Board of Chiropractic Examiners intends to
take with respect to Board case 004-2015. The proposed action is to place a
licensee on probation and impose a fine of $2,000. The licensee pled guilty to
two felonies involving insurance fraud in early 2015.

The Oklahoma Chiropractic Practice Act,59 O.S.2011 & Supp.2015,§§ 161.1-
161.20, authorizes the Board to discipline licensees who plead guilty to felonies,
59 0.S.2011, § 161.12(B)(1). Further, the Board’s rules prohibit “fraud, mis-
representation, or deception” with a specific reference to preparing fraudulent
reports or records. OAC 140:15-7-5(12)(F). The felonies in this case involve
insurance fraud. Licensed professionals are often trusted with clients’ money,
confidential information, or physical health. They must generally be able to be
trusted not to take advantage of this access. This action seeks to hold a licensed
professional accountable to standards of professionalism necessary to the pro-
fession. The Board may believe that a fine and probation will adequately deter
future violations.

It is, therefore, the official opinion of the Attorney General that the Board of
Chiropractic Examiners has adequate support for the conclusion that this action
advances the State of Oklahoma’s policy to protect public health and safety.

E. SCOTT PRUITT
ATTORNEY GENERAL OF OKLAHOMA
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OPINION 2015-116A

Beth Carter, Executive Director November 2, 2015
Board of Chiropractic Examiners

This office has received your request for a written Attorney General Opinion
regarding agency action that the Board of Chiropractic Examiners intends to
take with respect to Board case 008-2015. The licensee pled guilty to a lewd-
ness crime involving the offer to provide professional services in exchange for
a sexual act. The licensee will be on probation until late 2016; must pay a fines
totaling $3,000; must pass an Ethics and Boundaries examination; and must have
a female staff member present in the room when treating female patients until
passage of the ethics examination. Failure to complete the examination within
six months of the order will result in an automatic suspension of the license.

The Oklahoma Chiropractic Practice Act,59 O.S.2011 & Supp.2015,§§ 161.1—
161.20, authorizes the Board to discipline licensees who plead guilty to misde-
meanors involving moral turpitude, 59 0.5.2011, § 161.12(B)(1). Further, the
Board’s rules prohibit sexual relationships with patients. OAC 140:15-7-5(13)(A).
Licensed professionals are often trusted with clients’ or patients’ money, con-
fidential information, or physical health. They must generally be able to be
trusted not to take advantage of clients or patients. This action seeks to hold a
licensed professional accountable to standards of professional necessary to the
profession. The Board may believe that the fines and educational processes it
has proposed will deter future violations, particularly by this licensee.

It is, therefore, the official opinion of the Attorney General that the Board of
Chiropractic Examiners has adequate support for the conclusion that this action
advances the State of Oklahoma’s policy to protect public health and safety.

E. SCOTT PRUITT
ATTORNEY GENERAL OF OKLAHOMA
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OPINION 2015-117A

Executive Director John A. Foust, D.Ph., Pharm.D. November 6, 2015
State Board of Pharmacy

This office has received your request for a written Attorney General Opinion
regarding agency action that the State Board of Pharmacy intends to take pursu-
ant to a consent agreement with a licensed pharmacy 2-7217 and its owner. The
proposed action is to revoke the pharmacy’s license, impose a fine of $15,000,
and require the owner of the pharmacy to sell all interests in businesses enti-
ties owning pharmacies, to not take interests in pharmacies in the future, and
to not become an employee or other person receiving compensation from a
pharmacy in the future. The pharmacy and its owner had engaged in a pattern
of conduct whereby drug representatives persuaded physicians to prescribe
compounded products from the pharmacy, which could then be billed to insur-
ance. The profits from preparing the compounded products were split with the
drug representatives, the profits accruing to the pharmacy and owner amounting
to some $1,454.,442.16. Further, the pharmacy allowed non-pharmacists to act
as pharmacists; failed to keep proper records about drugs; failed to properly
label and store drugs; and failed to maintain purity and sanitary standards when
compounding drugs, among other things.

The Oklahoma Pharmacy Act, 59 0.5.2011 & Supp.2015, §§ 353—-355.3, autho-
rizes the Board to promulgate rules necessary for the regulation of pharmacies
and pharmacists and for the protection of public health, 59 O.S.Supp.2015,
§ 353.7(14), and the Board has promulgated rules regulating pharmacies, e.g.,
OAC 535:15-3-2. Those rules include ensuring that only pharmacists control
access to drugs, OAC 535:15-3-13(a), that proper records are kept about drugs,
OAC 535:15-3-2(b)(1)(C), that resulting compounded drugs contain between
90% and 110% of theoretically calculated quantities of active ingredients,
OAC 535:15-10-8(f), and that various sanitary procedures be followed when
compounding drugs, e.g., OAC 535:15-10-14. Further, the rules state that drugs
should only be dispensed when the prescription “has been issued for a legitimate
medical purpose by an authorized prescriber acting in the usual course of the
prescriber’s professional practice,” OAC 535:15-3-13(c), and the prescription
was issued in the context of a “valid preexisting patient-prescriber relationship,”
OAC 535:15-3-13(d).

The action seeks to enforce the rules described above and, given the pervasive
extent of the violations, ensure the party most responsible for them is barred
from carrying on a pharmacy business in the future without going before the
Board. The Board may reasonably believe that the severity of the violations,
the extent to which they call into question the legitimacy of the business, and
their threat to the public health require the fines and other penalties proposed.
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It is, therefore, the official opinion of the Attorney General that the State Board
of Pharmacy has adequate support for the conclusion that this action advances
the State of Oklahoma’s policy to protect the public health, safety, and welfare.

E. SCOTT PRUITT
ATTORNEY GENERAL OF OKLAHOMA
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OPINION 2015-118A

Executive Director John A. Foust, D.Ph., Pharm.D. November 6, 2015
State Board of Pharmacy

This office has received your request for a written Attorney General Opinion
regarding agency action that the State Board of Pharmacy intends to take pur-
suant to a consent agreement with pharmacy licensee 1-959 and pharmacist
licensee 8635. The proposed action is to suspend and then reinstate and place
on probation both licenses. The pharmacy licensee’s sterile compounding permit
would be suspended until the pharmacy is brought into compliance with United
States Pharmacopeia guidelines for sterile compounding, a manual on policies
and procedures has been supplied to the Board, the pharmacist licensee has
obtained sixteen hours of education about sterile compounding, and a Board
inspection of the pharmacy has been passed. The pharmacist licensee must also
remove outdated medications from active inventory and adopt procedures for
wastage and documentation. The pharmacy licensee would be fined $2,000 and
the pharmacist licensee $38,000. Finally, the pharmacist licensee must attend
an eight-hour law seminar during each of 2015 and 2016, and all continuing
education during the five years of probation must be live.

The licensed pharmacy and its pharmacist-in-charge—the licensed pharma-
cist—had several deficiencies under sterile compounding rules, including the
lack of a policy and procedure manual, the lack of a quality assurance program,
the lack of a device for monitoring airflow with a clean room. The licensed
pharmacist also failed to properly calibrate equipment, use proper beyond-use
dates on compounds, insure all personnel had adequate training, and ensure
various sanitary processes were followed.

The Oklahoma Pharmacy Act seeks to “promote, preserve and protect the public
health, safety and welfare by and through the effective control and regulation of
the practice of pharmacy” within the State. 59 0.S.2011, § 353(B). The practice
of pharmacy includes compounding drugs. 59 O.S.Supp.2015, § 353.137. The
Act authorizes the State Board of Pharmacy to promulgate rules necessary for
the regulation of pharmacy and protection of public health, 59 O.S.Supp.2015,
§ 353.7(14), and the Board has promulgated rules regulating pharmacies, see,
e.g., OAC 535:15-3-2. The rules require that equipment be well-maintained,
e.g., OAC 535:15-10-52(c)(8), that clear policies to be in place for compound-
ing pharmacy staff, OAC 535:15-10-52(e); 15-10-59, and that beyond-use
dates in a compounding pharmacy be set according to chemical testing or USP
guidelines, OAC 535:15-10-61. The rules include pharmacist training require-
ments for compounding pharmacies, OAC 535:15-10-52(a), (d), and they
specify the use of media-fill and glove sampling techniques to test sterility at
such facilities, OAC 535:15-10-52(f)(4), (5), (7), (8). The rules make clear that
compounding pharmacies should only provide drugs that are not commercially
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available unless a patient need is present. OAC 535:15-10-53. The rules also
have broad requirements for cleanliness, temperature controls, and equipment
maintenance. OAC 535:15-10-52(c)(8); 15-10-55(c); 15-10-56(c), (e). They
even require outdated drugs to be removed from active inventory for all pharma-
cies. OAC 535:15-3-11(c). It is, therefore, the official opinion of the Attorney
General that the State Board of Pharmacy has adequate support for the conclusion
that this action advances the State of Oklahoma’s policy to protect the public
health and safety through the regulation of pharmacists.

The action seeks to enforce the rules described above and to prevent any person
from being harmed by a compounded drug prepared improperly or in unsanitary
conditions. The action is thus adequately connected to the policy goals of the
State of Oklahoma, as articulated in the above-described statutes and regulations.

It is, therefore, the official opinion of the Attorney General that the Executive
Director of the State Pharmacy Board has adequate support for the conclusion
that this action advances the State of Oklahoma’s policy to protect the public
health, safety, and welfare.

E. ScoTT PRUITT
ATTORNEY GENERAL OF OKLAHOMA
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OPINION 2015-119A

Executive Director John A. Foust, D.Ph., Pharm.D. November 6, 2015
State Board of Pharmacy

This office has received your request for a written Attorney General Opinion
regarding agency action that the State Board of Pharmacy intends to take pur-
suant to a consent agreement with licensee 15046. The proposed action is to
suspend the license for five years, stay that suspension, and impose probation
terms for the five-year probation period. The licensee must also pay fines of
$6,000; take an extra eight-hour education course on law; attend all live continu-
ing education for each year from 2016 to 2020; and obtain an evaluation from
Oklahoma Pharmacists Helping Pharmacists for fitness for duty, complying
with any treatment plans recommended by that program. The licensee forged
prescriptions for medication for herself and then filled them at her place of work
and also simply stole drugs and money from her place of work.

The Oklahoma Pharmacy Act, 59 0.S.2011 & Supp.2015, §§ 353-355.3, autho-
rizes the Board to promulgate rules necessary for the regulation of pharmacies
and pharmacists and for the protection of public health, 59 O.S.Supp.2015,
§ 353.7(14), and the Board has promulgated rules regulating pharmacists, see,
e.g.,OAC 535:10-3-1.1. The Board’s rules require that pharmacists not procure
or possess commit theft while practicing pharmacy. OAC 535:10-3-1.2(15).
The Pharmacy Act also requires that pharmacists not forge or alter prescrip-
tions or possess drugs obtained through forged or altered prescriptions.
59 O.S.Supp.2015, § 353.24(A)(1). The action seeks to enforce these require-
ments, and a probationary period may be the best way to allow the licensee to
continue practicing while deterring future violations.

It is, therefore, the official opinion of the Attorney General that the State Board
of Pharmacy has adequate support for the conclusion that this action advances
the State of Oklahoma’s policy to protect the public health and safety through
the regulation of pharmacists.

E. ScoTT PRUITT
ATTORNEY GENERAL OF OKLAHOMA
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OPINION 2015-120A

Executive Director John A. Foust, D.Ph., Pharm.D. November 6, 2015
State Board of Pharmacy

This office has received your request for a written Attorney General Opinion
regarding agency action that the State Board of Pharmacy intends to take pur-
suant to a consent agreement with pharmacy licensee 70-5920 and pharmacist
licensee 9252. The proposed action is to impose fines totaling $3,000 on the
pharmacy licensee and fines totaling $2,000 on the pharmacist licensee, to re-
quire the pharmacist licensee to attend an eight-hour law seminar, and to require
that all continuing education during 2016 be live events. The pharmacy licensee
and the pharmacist licensee —the pharmacy’s pharmacist-in-charge —failed to
remove outdated prescription drugs from the pharmacy for several years while
failing to keep proper records.

The Oklahoma Pharmacy Act, 59 0.S.2011 & Supp.2015, §§ 353-355.3, autho-
rizes the Board to promulgate rules necessary for the regulation of pharmacies
and pharmacists and for the protection of public health, 59 O.S.Supp.2015,
§ 353.7(14), and the Board has promulgated rules regulating pharmacists,
see, e.g., OAC 535:10-3-1.1, and pharmacies, see, e.g., OAC 535:15-3-2.
The Board’s rules require that pharmacies remove drugs from inventory upon
expiration and then remove them from the pharmacy within six months of
expiration. OAC 535:15-3-11(c). The rules also require that a particular phar-
macist be the pharmacist-in-charge with responsibility over the pharmacy,
OAC 535:15-3-2(b), and that pharmacy and pharmacist must have a “proper
record keeping system” for drugs, OAC 535:15-3-2(b)(1)(C). The action seeks
to enforce these requirements through continuing education and fines.

It is, therefore, the official opinion of the Attorney General that the State Board
of Pharmacy has adequate support for the conclusion that this action advances
the State of Oklahoma’s policy to protect the public health and safety through
the regulation of pharmacists.

E. ScoTT PRUITT
ATTORNEY GENERAL OF OKLAHOMA
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OPINION 2015-121A

Executive Director John A. Foust, D.Ph., Pharm.D. November 6, 2015
State Board of Pharmacy

This office has received your request for a written Attorney General Opinion
regarding agency action that the State Board of Pharmacy intends to take pursu-
ant to a consent agreement with pharmacist licensee 12079. The proposed action
is to suspend the license for fourteen consecutive days and place the licensee on
probation for two years. The action also requires that the licensee not work as a
pharmacist-in-charge; that the licensee obtain an evaluation and obtain treatment
from Oklahoma Pharmacists Helping Pharmacists; that the licensee attend an
eight-hour law seminar during 2016 and during 2017; and that all continuing
education during the years from 2016 to 2020 be live. Finally, the action requires
that the licensee complete a seminar on compounding before doing any com-
pounding more complex than the combination of two commercially available
products in a non-sterile environment. The pharmacist had been involving in
a number of compounding violations while serving as a pharmacist-in-charge,
including violations of patient confidentiality, failing to prepare and review
compounding records to ensure no errors occurred, and ensuring that prescrip-
tion drug orders were issued for legitimate medical purposes.

The Oklahoma Pharmacy Act seeks to “promote, preserve and protect the
public health, safety and welfare by and through the effective control and regu-
lation of the practice of pharmacy” within the State. 59 0.S.2011, § 353(B).
The practice of pharmacy includes compounding drugs. 59 O.S.Supp.2015,
§ 353.1(37)(b). The Act authorizes the State Board of Pharmacy to promulgate
rules necessary for the regulation of pharmacy and protection of public health,
59 0.S.Supp.2015, § 353.7(14), and the Board has promulgated rules regulating
pharmacies and other registrants with the Board, see, e.g., OAC 535:15-3-2.
The rules require that licensees “not violate patron confidentiality,” OAC
535:25-9-2, that pharmacists involved in compounding prepare and review
records to ensure no compounding errors occur, OAC 535:15-10-3(c)(6), and
that prescription drugs are only ordered for legitimate medical purposes, OAC
535:15-3-13(b), (c). The action seeks to enforce these rules that ensure phar-
macies do not compromise patient confidentiality, introduce harmful errors, or
dispense potentially dangerous prescription medications without valid medical
justifications. The Board may reasonably believe that probation, restrictions on
practice, continuing education requirements, and psychological treatment will
ensure this licensee does not compromise health or safety.
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It is, therefore, the official opinion of the Attorney General that the Executive
Director of the State Pharmacy Board has adequate support for the conclusion
that this action advances the State of Oklahoma’s policy to protect the public
health, safety, and welfare.

E. SCOTT PRUITT
ATTORNEY GENERAL OF OKLAHOMA
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OPINION 2015-122A

Executive Director John A. Foust, D.Ph., Pharm.D. November 6, 2015
State Board of Pharmacy

This office has received your request for a written Attorney General Opinion
regarding agency action that the State Board of Pharmacy intends to take pur-
suant to a consent agreement with pharmacist licensee 14630. The proposed
action is to require that the licensee take an eight-hour law seminar and that
all continuing education during 2016 and 2017 be live. The licensee misfilled
prescriptions on twenty-one separate occasions.

The Oklahoma Pharmacy Act seeks to “promote, preserve and protect the public
health, safety and welfare by and through the effective control and regulation
of the practice of pharmacy” within the State. 59 0.S.2011, § 353(B). The Act
authorizes the State Board of Pharmacy to promulgate rules necessary for the
regulation of pharmacy and protection of public health, 59 O.S.Supp.2015,
§ 353.7(14), and one such authorizes discipline when misfilling a prescription
or drug order in a way that falls below the standard of care.

The action seeks to enforce the rule described above and to prevent any person
from being harmed by taking the wrong drug because of a misfilled prescrip-
tion. The Board may thus reasonably believe that this action will advance the
public health.

It is, therefore, the official opinion of the Attorney General that the Executive
Director of the State Pharmacy Board has adequate support for the conclusion
that this action advances the State of Oklahoma’s policy to protect the public
health, safety, and welfare.

E. ScoTT PRUITT
ATTORNEY GENERAL OF OKLAHOMA
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OPINION 2015-123A

Executive Director John A. Foust, D.Ph., Pharm.D. November 6, 2015
State Board of Pharmacy

This office has received your request for a written Attorney General Opinion
regarding agency action that the State Board of Pharmacy intends to take against
wholesaler/distributor licensee 88-W-3749. The proposed action is to revoke
the license because the licensee fraudulently withheld information about the
criminal history of an individual who owned half of the licensee and who had
decision-making authority within the licensee. The individual had been con-
victed of a felony. The licensee did not respond after receiving the complaint
through certified mail.

The Oklahoma Pharmacy Act seeks to “promote, preserve and protect the public
health, safety and welfare by and through the effective control and regulation
of the practice of pharmacy” within the State. 59 0.S.2011, § 353(B). The Act
specifically prohibits willfully making false representations when procuring or
attempting to procure a license under the Act. 59 0.S.2011, § 353.25(B). The
action seeks to enforce the straightforward statutory requirement by revoking
the license that was fraudulently obtained.

It is, therefore, the official opinion of the Attorney General that the Executive
Director of the State Pharmacy Board has adequate support for the conclusion
that this action advances the State of Oklahoma’s policy to protect the public
health, safety, and welfare.

E. SCOTT PRUITT
ATTORNEY GENERAL OF OKLAHOMA
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OPINION 2015-124A

Executive Director John A. Foust, D.Ph., Pharm.D. November 6, 2015
State Board of Pharmacy

This office has received your request for a written Attorney General Opinion
regarding agency action that the State Board of Pharmacy intends to take against
pharmacy technician permittee T-14454. The proposed action is to revoke the
permit for failing to properly document and waste outdated medications along
with the failure to file legally mandated reports concerning that wastage. The
drugs that were not properly wasted or documented could not be accounted for.

The Oklahoma Pharmacy Act seeks to “promote, preserve and protect the
public health, safety and welfare by and through the effective control and
regulation of the practice of pharmacy” within the State. 59 0.5.2011,
§ 353(B). The Act authorizes the State Board of Pharmacy to promulgate
rules necessary for the regulation of pharmacy and protection of public health,
59 0.S.Supp.2015, § 353.7(14), and the Board has prohibited the failure to file
legally mandated reports and failure to take actions that prevent the diversion of
prescription drugs, OAC 535:25-9-8(2); 25-9-4(1). The action seeks to enforce
these rules, and the Board may believe that effective prevention and deterrence
of future violations requires revocation of the permit.

It is, therefore, the official opinion of the Attorney General that the Executive
Director of the State Pharmacy Board has adequate support for the conclusion
that this action advances the State of Oklahoma’s policy to protect the public
health, safety, and welfare.

E. ScOTT PRUITT
ATTORNEY GENERAL OF OKLAHOMA
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OPINION 2015-125A

Executive Director John A. Foust, D.Ph., Pharm.D. November 6, 2015
State Board of Pharmacy

This office has received your request for a written Attorney General Opinion
regarding agency action that the State Board of Pharmacy intends to take against
pharmacy technician permittees T-3945,T-17398, and T-10419. The Board found
that each permittee stole controlled dangerous substances from their employers
and intends to revoke their permits.

The Oklahoma Pharmacy Act seeks to “promote, preserve and protect the public
health, safety and welfare by and through the effective control and regulation
of the practice of pharmacy” within the State. 59 0.S.2011, § 353(B). The Act
authorizes the State Board of Pharmacy to promulgate rules necessary for the
regulation of pharmacy and protection of public health, 59 O.S.Supp.2015,
§ 353.7(14), and the Board has prohibited theft of any material from an employer
and violation of other applicable laws, OAC 535:25-9-3; 25-9-7. State law
prohibits possession of a controlled dangerous substance not validly obtained
pursuant to a prescription or otherwise. 63 O.S.Supp.2015, § 2-402(A)(1).
The action seeks to enforce these requirements and protect the public health
by preventing the disciplined parties from having ongoing access to controlled
dangerous substances and, thus, deterring future violations.

It is, therefore, the official opinion of the Attorney General that the Executive
Director of the State Pharmacy Board has adequate support for the conclusion
that this action advances the State of Oklahoma’s policy to protect the public
health, safety, and welfare.

E. ScoTT PRUITT
ATTORNEY GENERAL OF OKLAHOMA
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OPINION 2015-126A

Kim Glazier, Executive Director November 6, 2015
Oklahoma Board of Nursing

This office has received your request for a written Attorney General Opinion
regarding agency action that the Oklahoma Board of Nursing intends to take
with respect to an inquiry by the United States Department of Transportation
concerning whether Oklahoma-licensed registered nurses have the legal author-
ity to examine and complete a Medical Examiner’s Certificate for certain com-
mercial motor vehicle drivers. The proposed action is to send a letter in response
stating that Oklahoma-licensed registered nurses do not have such authority.

The Oklahoma Nursing Practice Act, 59 0.S.2011 & Supp.2015, §§ 567.1-
567.20, authorizes registered nurses to provide a variety of services, including
the assessment of health status, the planning of care strategies, and the provision
of nursing care, 59 0.S.2011, § 567.3a(3). However, the Act does not authorize
the diagnosis or examination of patients by registered nurses. See id. Instead,
physicians generally perform this service. See 59 0.S.2011, §§ 492(C)(3)(a);
621. According to federal law, the examination for commercial drivers requires
certification concerning impairments of limbs, medical histories and clinical
diagnoses, and whether the driver currently suffers from a variety of diseases.
49 C.FR. §391.41(b) (2015). These services cannot be performed by a registered
nurse; they require examination and diagnosis that goes beyond just nursing
care or a nurse’s assessment of health. The action seeks to communicate this
difference to the federal government and appropriately reflects how Oklahoma
law dispenses the authority to provide certain services according to the educa-
tion and training received by medical professionals.

It is, therefore, the official opinion of the Attorney General that the Oklahoma
Board of Nursing has adequate support for the conclusion that this action ad-
vances the State of Oklahoma’s policy to ensure that only professionals with
adequate training provide medical diagnostic services.

E. ScoTT PRUITT
ATTORNEY GENERAL OF OKLAHOMA
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OPINION 2015-127A

Gaylord Z. Thomas, Executive Director November 6, 2015
Oklahoma State Board of Examiners for Long-Term Care Administrators

This office has received your request for a written Attorney General Opinion
regarding agency action that the Oklahoma State Board of Examiners for Long-
Term Care Administrators intends to take with respect to case 14-96(HB). The
proposed action is to issue a letter of concern to the licensee, a nursing home
administrator, warning about potential violations of professional standards. The
State Department of Health had reported the facility overseen by the licensee
as having substandard care in nutrition for residents and in services designed
to ensure resident well-being.

State law governing long-term care administrators allows the Board to “[d]
evelop, impose, and enforce standards which must be met” by individuals
seeking to become and serving as long-term care administrators. 63 0.S.2011,
§ 330.58(1), (3). The standards adopted by the Board include the responsibil-
ity of an administrator to “maintain the [nursing home]’s compliance with ap-
plicable laws, rules, and regulations.” OAC 490:10-13-2(a). A nursing home
must comply with standards related to sanitary conditions, diet, and equipment,
and supplies as determined by the State Department of Health. 63 O.S.2011,
§ 1-1925(3)—(6). The State Department of Health has promulgated these stan-
dards. E.g., OAC 310:675-9-12.1. The action seeks to provide warning to a
licensed professional concerning the need to achieve compliance with governing
standards before potential violations further threaten public health and safety.

It is, therefore, the official opinion of the Attorney General that the Oklahoma
State Board of Examiners for Long-Term Care Administrators has adequate
support for the conclusion that these actions advance the State of Oklahoma’s
policy to safeguard public health and safety by ensuring the qualifications of
those who oversee long-term care facilities.

E. ScoTT PRUITT
ATTORNEY GENERAL OF OKLAHOMA
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OPINION 2015-128A

Gaylord Z. Thomas, Executive Director November 6, 2015
Oklahoma State Board of Examiners for Long-Term Care Administrators

This office has received your request for a written Attorney General Opinion
regarding agency action that the Oklahoma State Board of Examiners for
Long-Term Care Administrators intends to take with respect to Kendi Glasgow,
a certified assistant administrator. The proposed action is issue a letter of con-
cern, require the licensee to take six units of continuing education, and impose
attorney fee costs of $450. The licensee worked for a licensed long-term care
administrator at a facility that was that administrator’s only responsibility.

State law governing long-term care administrators allows the Board to
“[d]evelop, impose, and enforce standards which must be met” by individuals
seeking to become and serving as long-term care administrators. 63 O.S.2011,
§ 330.58(1), (3). The standards adopted by the Board include the responsibility
of an administrator to only use a certified assistant administrator when having
responsibility of two or more facilities, OAC 490:10-13-3(k), along with the
cognate obligation on assistants, OAC 490:15-1-4(b). The action seeks to enforce
this straightforward requirement by imposing the discipline of additional educa-
tion. The Board may reasonably believe that additional education requirements
will deter future violations.

It is, therefore, the official opinion of the Attorney General that the Oklahoma
State Board of Examiners for Long-Term Care Administrators has adequate
support for the conclusion that these actions advance the State of Oklahoma’s
policy to safeguard public health and safety by ensuring the qualifications of
those who oversee long-term care facilities.

E. ScoTT PRUITT
ATTORNEY GENERAL OF OKLAHOMA
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OPINION 2015-129A

Gaylord Z. Thomas, Executive Director November 6, 2015
Oklahoma State Board of Examiners for Long-Term Care Administrators

This office has received your request for a written Attorney General Opinion
regarding agency action that the Oklahoma State Board of Examiners for Long-
Term Care Administrators intends to take pursuant to a consent agreement with
respect to licensee 2199, a licensed nursing home administrator. The proposed
action is to reprimand the licensee, assess fines and attorney fees totaling $1,950,
and require six additional units of continuing education. The licensee also owns
the facility where the violation occurred.

State law governing long-term care administrators allows the Board to
“[d]evelop, impose, and enforce standards which must be met” by individuals
seeking to become and serving as long-term care administrators. 63 O.S.2011,
§ 330.58(1), (3). The standards adopted by the Board include the responsibility
of an administrator to only use a certified assistant administrator when having
responsibility of two or more facilities, OAC 490:10-13-3(k), along with the
cognate obligation on assistants, OAC 490:15-1-4(b). The action seeks to enforce
this straightforward requirement by imposing fines, additional education, and a
reprimand. The Board may reasonably believe that discipline and additional edu-
cation are necessary to deter future violations in the circumstances of this case.

It is, therefore, the official opinion of the Attorney General that the Oklahoma
State Board of Examiners for Long-Term Care Administrators has adequate
support for the conclusion that these actions advance the State of Oklahoma’s
policy to safeguard public health and safety by ensuring the qualifications of
those who oversee long-term care facilities.

E. ScoTT PRUITT
ATTORNEY GENERAL OF OKLAHOMA
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OPINION 2015-130A

Christine McEntire, Director November 9, 2015
Oklahoma Real Estate Appraiser Board

This office has received your request for a written Attorney General Opinion
regarding agency action that the Oklahoma Real Estate Appraiser Board intends
to take. The proposed action is to suspend the license of licensee 12602CRA
for failure to pay an annual fee due August 31, 2015.

The Oklahoma Certified Real Estate Appraisers Act, 59 0.S.2011 & Supp.2015,
§§ 858-700-858-732, authorizes the Oklahoma Real Estate Appraiser Board to
issue certificates to individuals who wish to engage in real estate appraisal, id.
§§ 858-704(A), 858-706(B)(3). Each of these certificates lasts for three years
and automatically expires at the end of the term if the certificate holder takes no
action to renew the certificate. 59 0.S.2011, § 858-714. However, during the life
of the certificate, the holder must pay annual registry fees. 59 O.S.Supp.2015,
§ 858-708; OAC 600:10-1-18. The Board allows certificate holders to surrender
the certificate prior to its expiration if they no longer wish to pay these annual
fees. OAC 600:10-1-12(a).The action seeks to enforce the requirement that
certificate holders pay annual fees to continue to enjoy the privileges granted
under the certificate. Payment of these fees may allow professional regulation
to be funded by regulated professionals rather than out of the public fisc.

It is, therefore, the official opinion of the Attorney General that the Oklahoma
Real Estate Appraiser Board has adequate support for the conclusion that this
action advances the State of Oklahoma’s policy to collect annual fees from
licensed professionals.

E. ScoTT PRUITT
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OPINION 2015-131A

Christine McEntire, Director November 9, 2015
Oklahoma Real Estate Appraiser Board

This office has received your request for a written Attorney General Opinion
regarding agency action that the Oklahoma Real Estate Appraiser Board intends
to take. The proposed action is to issue a letter of concern to licensee 12675CRA
for failing to properly prepare a work file for an appraisal despite the obliga-
tion to keep records for each appraisal assignment, as evinced by documents
in the work file having dates reflecting information being added after the date
the Board requested a copy of the work file.

The Oklahoma Certified Real Estate Appraisers Act,59 0.S.2011 & Supp.2015,
§§ 858-700-858-732, authorizes the Oklahoma Real Estate Appraiser Board to
discipline licensees who violate “any of the standards for the development . . .
of real estate appraisals as provided” in the Act, those who “violat[e] any of the
provisions of the” Act, and those who violate “any of the provisions in the code
of ethics set forth in” the Act, 59 O.S.Supp.2015, § 858-723(C)(6), (9), (13).
The Act requires adherence to “the current edition of the Uniform Standards of
Professional Appraisal Practice,” 59 0.5.2011, § 858-726, which is 2014-2015
edition of the Uniform Standards of Professional Appraisal Practice (“USPAP”).
USPAP contains an ETHICS RULE that requires compliance with the RECORD
KEEPING RULE. USPAP U-7. The RECORD KEEPING RULE requires that
an “appraiser must prepare a workfile for each appraisal or appraisal review
assignment.” This requirement ensures that an appraisal is performed diligently
up to professional standards and allows subsequent reviews of that appraisal.
The action seeks to enforce this requirement, and the Board may reasonably
believe that a letter of concern is appropriate in the circumstances of the case.

It is, therefore, the official opinion of the Attorney General that the Oklahoma
Real Estate Appraiser Board has adequate support for the conclusion that this
action advances the State of Oklahoma’s policy to uphold standards of profes-
sionalism among real estate appraisers.

E. ScOTT PRUITT
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OPINION 2015-132A

Christine McEntire, Director November 9, 2015
Oklahoma Real Estate Appraiser Board

This office has received your request for a written Attorney General Opinion
regarding agency action that the Oklahoma Real Estate Appraiser Board intends
to take. The proposed action is to discipline two out-of-state appraisers—Ben
B. Boothe and Richard J Tibbenham —for attempting to end-run the tempo-
rary permit process for out-of-state appraisers. Mr. Boothe, who apparently
surrendered a license in Texas in lieu of disciplinary proceedings, applied
for a temporary permit in Oklahoma and, upon questioning about discipline
in Texas, abandoned that temporary permit application, pursued a temporary
permit under the other appraiser’s name, and then performed substantially all
of the appraisal in Oklahoma. The proposed discipline is to impose on each
appraiser a public reprimand, a fine of $2,000, and a bar on temporary practice
permits in Oklahoma for two years. The action also imposes joint liability up
to around $5,500 in costs on the appraisers and refers the second appraiser, Mr.
Tibbenham, to the Appraisal Institute, a professional organization.

The Oklahoma Certified Real Estate Appraisers Act, 59 0.S.2011 & Supp.2015,
§§ 858-700-858-732, authorizes the issuance of temporary permits for out-of-
state appraisers in standards-compliant jurisdictions that recognize Oklahoma-
issued certificates, 59 O.S.Supp.2015, § 858-709(D). These permits attach to
appraisers,not associations or firms, which are forbidden from receiving licen-
sure under the Act. See id. § 858-709(D); 59 0.5.2011, 858-720. The conduct
of the respondent appraisers here were a clear attempt to bypass the permit
application process. The action imposes fine and requirements that the Board
may reasonably believe are necessary to deter future violations.

It is, therefore, the official opinion of the Attorney General that the Oklahoma
Real Estate Appraiser Board has adequate support for the conclusion that this
action advances the State of Oklahoma’s policy to require registration of ap-
praisers temporarily practicing in Oklahoma.

E. ScOTT PRUITT
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OPINION 2015-133A

Cathy Kirkpatrick, Executive Director November 9, 2015
State Board of Veterinary Medical Examiners

This office has received your request for a written Attorney General Opinion
regarding agency action to be taken under the auspices of the State Board of
Veterinary Medical Examiners in Board case CX-15-094. The proposed action
is to issue a Notice of Possible Violation—informing the recipient that an activ-
ity is likely illegal —to the respondent, not a licensee, because the respondent
possibly practiced veterinary medicine without a license by using thermogra-
phy tools to determine the health status of horses and then by providing silver
treatments with a nebulizer. The respondent has already been expelled from
Remington Park, the location where the services were performed, at least once.

The Oklahoma Veterinary Practice Act, 59 0.S.2011 & Supp.2015, §§ 698.1—
698.30b, states that “[i]t shall be unlawful for any person to practice or at-
tempt to practice veterinary medicine without a current license.” 59 0.S.2011,
§ 698.18(A). The practice of veterinary medicine includes “[d]iagnosing,
surgery, treating, correcting, changing, relieving, or preventing animal disease,
deformity, defect, injury or other physical or mental conditions including the
prescribing or administering of any drug, medicine . . . or other therapeutic
diagnostic substance or technique.” 59 0.S.2011, § 698.11(A)(1). Using a
thermography tool to assess an animal’s health status and then treating condi-
tions with substances from a nebulizer come within the statutory definition of
veterinary practice. The action is designed to enforce the statutory provisions,
and the Board may believe that notice rather than other enforcement proceed-
ings is an appropriate step under the circumstances.

It is, therefore, the official opinion of the Attorney General that the State Board
of Veterinary Medical Examiners has adequate support for the conclusion that
this action advances the State of Oklahoma’s policy to protect the health, safety,
and welfare of the people of Oklahoma.

E. ScoTT PRUITT
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OPINION 2015-134A

Cathy Kirkpatrick, Executive Director November 16, 2015
State Board of Veterinary Medical Examiners

This office has received your request for a written Attorney General Opinion
regarding agency action to be taken under the auspices of the State Board of
Veterinary Medical Examiners in Board case CX-15-091. The proposed action is
to issue a Notice of Possible Violation—informing the recipient that an activity is
likely illegal —to the respondent, not a licensee, because the respondent possibly
practiced veterinary medicine without a license by assessing the health status
of a dog and then dispensing flea-removal medication to the owner for the dog,
including by changing the dosage size of the medication by cutting up a pill.

The Oklahoma Veterinary Practice Act, 59 0.S.2011 & Supp.2015, §§ 698.1—
698.30b, states that “[i]t shall be unlawful for any person to practice or at-
tempt to practice veterinary medicine without a current license.” 59 0.S.2011,
§ 698.18(A). The practice of veterinary medicine includes “[d]iagnosing,
surgery, treating, correcting, changing, relieving, or preventing animal disease,
deformity, defect, injury or other physical or mental conditions including the
prescribing or administering of any drug, medicine . . . or other therapeutic
diagnostic substance or technique.” 59 0.5.2011, § 698.11(A)(1). Determining
the condition of a dog in order to ascertain a treatment option and then actu-
ally dispensing drugs to the dog’s owner very likely comes within the statutory
definition of veterinary medicine. The action is designed to enforce the statutory
provisions, and the Board may believe that notice rather than other enforcement
proceedings is an appropriate step under the circumstances.

It is, therefore, the official opinion of the Attorney General that the State Board
of Veterinary Medical Examiners has adequate support for the conclusion that
this action advances the State of Oklahoma’s policy to protect the health, safety,
and welfare of the people of Oklahoma.

E. ScoTT PRUITT
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OPINION 2015-135A

Richard Pierson, Executive Director November 16,2015
Oklahoma Board of Licensed Alcohol and Drug Counselors

This office has received your request for a written Attorney General Opinion
regarding agency action that the Oklahoma Board of Licensed Alcohol and
Drug Counselors intends to take pursuant to a consent agreement in a disci-
plinary action involving licensee Paul Plummer. The licensee had engaged in
dual relationships with two clients by both serving as a counselor and leasing
residential property to them. The proposed action is to require the licensee to
complete three additional hours of continuing education focused on ethics,
write a three-page essay on dual relationships, and appear before the Board to
present the essay and demonstrate understanding of rules on dual relationships.

The Licensed Alcohol and Drug Counselors Act, 59 0.S.2011 & Supp.2015,
§§ 1870-1885, authorizes the Board to discipline licensees who “[e]ngage|]
in unprofessional conduct as defined by rules promulgated by the Board,” 59
0.5.2011, § 1881(A)(6). The Board’s rules specifically require that, with respect
to dual relationships with clients, licensees must “be aware of their influential
positions with respect to clients, and shall not exploit the trust and dependency
of clients” —including in financial or business relationships. OAC 38:10-3-3(e).
The rule does not prohibit dual relationships, but it does require the licensee to
take “professional precautions such as informed consent, consultation, supervi-
sion and documentation.” /d. The action seeks to enforce this requirement, and
the Board may reasonably believe that educational steps will adequately deter
future violations in the circumstances of this case.

It is, therefore, the official opinion of the Attorney General that the Oklahoma
Board of Licensed Alcohol and Drug Counselors has adequate support for the
conclusion that this action advances the State of Oklahoma’s policy to hold li-
censed alcohol and drug counselors accountable to standards of professionalism.

E. ScoTT PRUITT
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OPINION 2015-136A

Richard Pierson, Executive Director November 16,2015
Oklahoma Board of Licensed Alcohol and Drug Counselors

This office has received your request for a written Attorney General Opinion
regarding agency action that the Oklahoma Board of Licensed Alcohol and
Drug Counselors intends to take. The proposed action is to deny the applica-
tion of Ricardo Gomez for failing to meet the minimum number of supervised
experience hours necessary to sit for the examination. The applicant also failed
to appear at a November hearing to explain the applicant’s progress in meeting
the requirements without any notice or request of a continuance. The Board had
allowed the applicant to make progress in meeting this requirement since 2007.

The Licensed Alcohol and Drug Counselors Act, 59 0.S.2011 & Supp.2015,
§§ 1870-1885, requires that an applicant for licensure “[s]uccessfully com-
plete[] at least three hundred (300) hours of supervised practicum experience
in the field of drug and alcohol counseling,” 59 O.S.Supp.2015, § 1876(G)(5).
Further, the applicant must eventually pass an examination. /d. § 1876(C)(2).
The action seeks to enforce the supervised experience requirement by denying
the application. The Board may reasonably believe that the length of time af-
forded the applicant along with the applicant’s failure to appear at the November
hearing support denying the application.

It is, therefore, the official opinion of the Attorney General that the Oklahoma
Board of Licensed Alcohol and Drug Counselors has adequate support for the
conclusion that this action advances the State of Oklahoma’s policy to ensure
Oklahomans receive alcohol and drug abuse treatment from competent, quali-
fied providers.

E. ScoTT PRUITT
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OPINION 2015-137A

Richard Pierson, Executive Director November 16,2015
Oklahoma Board of Licensed Alcohol and Drug Counselors

This office has received your request for a written Attorney General Opinion
regarding agency actions that the Oklahoma Board of Licensed Alcohol and
Drug Counselors intends to take. The proposed actions are to deny the applica-
tions for licensure of the applicants Ashley Wallace and Vincent Dike. Ashley
Wallace pled guilty on October 7, 2015, to a misdemeanor that involving at-
tempting to help obtain a controlled dangerous substance for another person
apart from lawful means such as a prescription. Vincent Dike pled guilty on
June 8, 2015, to several counts of felony Medicaid fraud.

The Licensed Alcohol and Drug Counselors Act, 59 0.S.2011 & Supp.2015,
§§ 1870-1885, authorizes the Board to deny the application for licensure of any
person has been convicted of a felony, 59 0.S.2011, § 1881(A)(1). The Board
may reasonable believe that very recent felonies involving fraudulent billing for
medical or counseling-related services do not portend well for the applicant’s
qualifications to competently and ethically serve as licensed alcohol and drug
counselor—a professional that must be trusted to provide services and bill for
them. The Act also authorizes the Board to deny an application for one convicted
of a “misdemeanor determined to be of such a nature as to render the person
convicted unfit to practice alcohol and drug counseling.” Id. § 1881(A)(2). The
Board may reasonably believe that a misdemeanor conviction involving attempts
to illicitly procure controlled dangerous substances raise sufficiently serious
questions as to warrant denial of licensure for a drug and alcohol counselor.

It is, therefore, the official opinion of the Attorney General that the Oklahoma
Board of Licensed Alcohol and Drug Counselors has adequate support for the
conclusion that these actions advance the State of Oklahoma’s policy to ensure
Oklahomans receive alcohol and drug abuse treatment from competent, quali-
fied providers.

E. ScoTT PRUITT
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OPINION 2015-138A

Richard Pierson, Executive Director November 16,2015
Oklahoma Board of Licensed Alcohol and Drug Counselors

This office has received your request for a written Attorney General Opinion
regarding agency actions that the Oklahoma Board of Licensed Alcohol and
Drug Counselors intends to take. The proposed actions are to void applications
for failure to pass the required examination. The applicants —Susan Hazelton
and Mirlande Campbell —did not pass the examination after taking it on several
occasions.

The Licensed Alcohol and Drug Counselors Act, 59 0.S.2011 & Supp.2015,
§§ 1870-1885, authorizes the Board to deny or approve applications for licenses,
590.5.2011, § 1875(5), (6)(a). An application for licensure can only be approved
upon passage of an examination. 59 O.S.2011 & Supp.2015, §§ 1876(C)(2),
1877(A)(1). These actions seek to ensure that those providing alcohol and drug
counseling services have qualifications shown by passage of an examination.
The Board may reasonably believe that denying the applications of those who
have failed the examination several times will advance that policy.

It is, therefore, the official opinion of the Attorney General that the Oklahoma
Board of Licensed Alcohol and Drug Counselors has adequate support for the
conclusion that these actions advance the State of Oklahoma’s policy to ensure
Oklahomans receive alcohol and drug abuse treatment from competent, quali-
fied providers.

E. SCOTT PRUITT
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OPINION 2015-139A

Roy K. Dockum, Executive Director November 16,2015
Oklahoma Motor Vehicle Commission

This office has received your request for a written Attorney General Opinion
regarding agency action that the Oklahoma Motor Vehicle Commission intends
to take. The proposed action is to impose —pursuant to a consent agreement—a
fine of $2,500 on licensee 395 for false or misleading advertising. The licensee
used advertisements on its Internet website showing at least nine vehicles with
values the licensee claimed to be the Manufacturer’s Suggested Retail Price
(“MSRP”) that were in fact substantially higher than the MSRPs for those
vehicles. The licensee then represented that it could offer substantial discounts
from those inflated MSRPs.

Oklahoma law authorizes the Oklahoma Motor Vehicle Commission to “im-
pose a fine not to exceed . . . [$1,000] against a dealer per occurrence” for
several reasons, including “false or misleading advertising.” 47 O.S.Supp.2015,
§ 565(A), (A)(5)(b). Enforcement powers against false advertising are closely
connected to the Legislature’s policy statement on new motor vehicles, which
states that the new motor vehicle statutes exist to “promote the public interest
and the public welfare,” to “prevent unfair practice,” and to “prevent false and
misleading advertising.” 47 0.S.2011, § 561. The Board’s administrative rules
specifically prohibit misrepresentations about claimed discounts, and they re-
quire discounts to represent savings from the MSRP. OAC 465:15-3-14(5). The
action seeks to enforce the Legislature’s policy against false and misleading
advertising by imposing fines to deter overstated discount claims and misrep-
resentations about MSRPs.

It is, therefore, the official opinion of the Attorney General that the Oklahoma
Motor Vehicles Commission has adequate support for the conclusion that this
action advances the State of Oklahoma’s policy to prevent false and misleading
advertising in the sale of new motor vehicles.

E. ScoTT PRUITT
ATTORNEY GENERAL OF OKLAHOMA



252 Supervisory Opinions of the Attorney General

OPINION 2015-140A

Roy K. Dockum, Executive Director November 16,2015
Oklahoma Motor Vehicle Commission

This office has received your request for a written Attorney General Opinion
regarding agency action that the Oklahoma Motor Vehicle Commission intends
to take. The proposed action is to impose —pursuant to a consent agreement—a
fine of $1,000 on licensee 697 for false or misleading advertising. The licensee
issued Internet advertisements quoting as the most conspicuous price certain
values that depended on the existence of very specific qualifications.

Oklahoma law authorizes the Oklahoma Motor Vehicle Commission to “impose
afine not to exceed . . . [$1,000] against a dealer per occurrence” for several rea-
sons, including “false or misleading advertising.” 47 O.S.Supp.2015, § 565(A),
(A)(5)(b). Enforcement powers against false advertising are closely connected to
the Legislature’s policy statement on new motor vehicles, which states that the
new motor vehicle statutes exist to “promote the public interest and the public
welfare,” to “prevent unfair practice,” and to “prevent false and misleading
advertising.” 47 0.5.2011, § 561. Here, the Commission’s implementing rules
require that the “most conspicuous price or payment of a new motor vehicle,
when advertised by a dealer, must be the full and total selling price for which the
dealer will sell the vehicle to any retail buyer.” OAC 465:15-3-7(a). The most
conspicuous price may not include qualifications that only apply to a subset
of the retail public. Such discounts or rebates, if allowed to be included at all,
must be stated separately from the most conspicuous price and clearly identify
the qualifying group. OAC 465:15-3-7(b)—(d). The action seeks to enforce the
Legislature’s policy against false and misleading advertising by holding dealers
to their most conspicuous prices in advertising.

It is, therefore, the official opinion of the Attorney General that the Oklahoma
Motor Vehicles Commission has adequate support for the conclusion that this
action advances the State of Oklahoma’s policy to prevent false and misleading
advertising in the sale of new motor vehicles.

E. ScOTT PRUITT
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OPINION 2015-141A

Roy K. Dockum, Executive Director November 16,2015
Oklahoma Motor Vehicle Commission

This office has received your request for a written Attorney General Opinion
regarding agency action that the Oklahoma Motor Vehicle Commission intends
to take. The proposed action is to impose —pursuant to a consent agreement—a
fine of $1,000 on licensee number 677, a new motor vehicle dealer. The dealer
allowed a consumer to take delivery of a new vehicle and then, rather than
storing the trade-in vehicle, sold it instead. When financing for the sale of the
new vehicle could not be completed, the trade-in vehicle was unavailable to be
returned to the consumer. This violated a storage provision in the written Retail
Delivery Agreement between the consumer and dealer.

Oklahoma law authorizes the Oklahoma Motor Vehicle Commission to
“impose a fine not to exceed . . . [$1,000] against a dealer per occurrence”
for several reasons, including “fail[ure] or refus[al] to perform any written
agreement with any retail buyer involving the sale of a motor vehicle.” 47
0O.5.Supp.2015, § 565(A), (A)(5)(d). Other reasons include “false or mislead-
ing advertising,” unlawful bundling of features, and committing “fraudulent
act[s].” Id. § 565(A)(5)(a), (b), (f). Enforcement powers against violations of
agreements and false advertising are related to the Legislature’s policy state-
ment on new motor vehicles, which states that the new motor vehicle statutes
exist to “promote the public interest and the public welfare,” to “prevent unfair
practices,” and to “foster and keep alive vigorous and healthy competition.”
47 0.S.2011, § 561. The action seeks to advance this policy by holding dealers
to their agreements.

It is, therefore, the official opinion of the Attorney General that the Oklahoma
Motor Vehicle Commission has adequate support for the conclusion that this
action advances the State of Oklahoma’s policy to promote the public interest
and prohibit unfair practices in the sale of new motor vehicles by holding deal-
ers to their written agreements with consumers.

E. ScOTT PRUITT
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OPINION 2015-142A

Roy K. Dockum, Executive Directo November 16,2015
Oklahoma Motor Vehicle Commission

This office has received your request for a written Attorney General Opinion
regarding agency actions that the Oklahoma Motor Vehicle Commission intends
to take. The proposed actions are to impose — pursuant to consent agreements —
fines on some twenty-eight new motor vehicle dealer licensees for employing
unlicensed salespersons. The length of employment for each unlicensed sales-
person was about three to four months, and the agreements impose fines of $100
for each unlicensed salesperson employed. The specific licensees, the number
of unlicensed persons employed, and the length of employment for each are
attached as Appendix A.

Oklahoma law authorizes the Oklahoma Motor Vehicle Commission to “impose
a fine not to exceed One Thousand Dollars . . . against a dealer per occurrence”
for several reasons, including “employ[ing] unlicensed salespersons . . . or
other unlicensed persons in connection with the sale of new motor vehicles.” 47
0.5.Supp.2015, § 565(A), (A)(7)(d). The actions enforce this straightforward
requirement of the statutes by imposing fines that deter failures to ensure that
salespersons at new motor vehicle dealerships obtain valid licenses.

It is, therefore, the official opinion of the Attorney General that the Oklahoma
Motor Vehicles Commission has adequate support for the conclusion that these
actions advance the State of Oklahoma’s policy to require licensure of new
motor vehicle salespersons.

E. ScOTT PRUITT
ATTORNEY GENERAL OF OKLAHOMA
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ATTORNEY GENERAL OPINION 2015-142A

APPENDIX A
SALESPERSON EMPLOYED
DEALERSHIP UNLICENSED

DEALERSHIP NAME LICENSE # FROM UNTIL FINE
1. ADA DODGE CHRYSLER JEEP RAM 732 05/26/15 10/07/15 $100
2. ACTION POWERSPORTS 515 06/09/15 10/07/15 $100
3. ALTUS MOTORSPORTS 275 06/25/15 10/07/15 $100
4. BARTLESVILLE CHRYSLER JEEP DODGE RaM 818 06/10/15 10/07/15 $100
BARTLESVILLE CHRYSLER JEEP DODGE RAM 818 06/10/15 10/07/15 $100
5. BATTISON HONDA 698 06/18/15 10/07/15 $100
6. BELL CAMPER SALES 669 05/18/15 10/07/15 $100
7. BIG RED SPORTS/IMPORTS 531 07/01/15 10/07/15 $100
8. BILLINGSLEY HYUNDAI OF LAWTON 102 06/04/15 10/07/15 $100
9. BOB HART CHEVROLET 199 07/16/15 10/07/15 $100
10. BOLIN FORD 99 06/04/15 10/07/15 $100
11. BYFORD CHRYSLER DODGE JEEP RAM 752 06/19/15 10/07/15 $100
12. CARTER COUNTY HYUNDAI 626 07/13/15 10/07/15 $100
13. CROWN AUTO WORLD BRISTOW 654 07/21/15 10/07/15 $100
CROWN AUTO WORLD BRISTOW 654 07/21/15 10/07/15 $100
14. DOUG GRAY CHRYSLER DODGE JEEP 219 06/23/15 10/16/15 $100
15. JACKIE COOPER NISSAN 315 05/22/15 10/07/15 $100
16. JAMATT RV SALES 668 06/03/15 10/16/15 $100
17.JM GLOVER CHEVROLET 1 06/09/15 10/16/15 $100
JM GLOVER CHEVROLET 1 06/09/15 10/16/15 $100
18. JOHN VANCE MOTORS 362 06/15/15 10/19/15 $100
19. MID-AMERICA AUTO GROUP 244 06/10/15 10/16/15 $100
20. REGIONAL HYUNDAI 625 06/11/15 10/16/15 $100
REGIONAL HYUNDAI 625 06/11/15 10/16/15 $100
21. REYNOLDS FORD 153 06/29/15 10/16/15 $100
22. RICK JONES BUICK GMC 76 06/02/15 10/16/15 $100
23. SUBURBAN CHEVROLET 33 05/27/15 10/07/15 $100
SUBURBAN CHEVROLET 33 05/27/15 10/07/15 $100
SUBURBAN CHEVROLET 33 05/27/15 10/07/15 $100
24. TOYOTA OF ARDMORE 100 06/02/15 10/16/15 $100
25. TOYOTA OF LAWTON 813 06/11/15 10/16/15 $100
26. VANCE COUNTRY FORD 299 06/15/15 10/19/15 $100
27. VANCE CHRYSLER DODGE JEEP RAM 731 06/17/15 10/16/15 $100

28. VANCE FORD LINCOLN 491 06/05/15 10/16/15 $100
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OPINION 2015-143A

Billy Stout, M.D., Board Secretary November 16, 2015
State Board of Medical Licensure and Supervision

This office has received your request for a written Attorney General Opinion
regarding agency action that the State Board of Medical Licensure and Su-
pervision intends to take with regard to an application for licensure by pro-
spective licensee 31682. The licensee had been disciplined in Louisiana for
alcohol abuse problems. The proposed action is to impose restrictions on the
professional practice of the licensee in conjunction with granting the license.
The discipline includes submission to period body fluid testing, only taking
medications authorized by a treating physician who has been made aware of
the discipline, an affirmative duty not to ingest prohibited substances includ-
ing alcohol, submission of practice and treatment-related records on request,
notice to the Board of any criminal charges, and notice to potential employers
or other states of these restrictions. The licensee must also complete a drug and
alcohol treatment program in Louisiana or, upon moving to Oklahoma, begin
treatment in Oklahoma.

The Oklahoma Allopathic Medical and Surgical Licensure and Supervision Act,
59 0.S.2011 & Supp.2015, §§ 480-519, authorizes the Board require “satis-
factory evidence of professional competence and good moral character” when
reinstating a license to practice medicine, 59 0.S.2011, § 495h. The Board’s
administrative rules clarify that “[i]ndiscriminate or excessive prescribing,
dispensing or administering of” controlled substances as well as the “habitual
or excessive use of any drug which impairs the ability to practice medicine”
qualify as unprofessional conduct. OAC 435:10-7-4(1), (3). The conditions on
reinstatement described above seek to ensure that the licensee does not com-
promise care because of alcohol abuse.

It is, therefore, the official opinion of the Attorney General that the State Board
of Medical Licensure and Supervision has adequate support for the conclusion
that this action advances the State of Oklahoma’s policy to protect public health
and ensure patient welfare.

E. SCOTT PRUITT
ATTORNEY GENERAL OF OKLAHOMA
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OPINION 2015-144A

Billy Stout, M.D., Board Secretary November 16, 2015
State Board of Medical Licensure and Supervision

This office has received your request for a written Attorney General Opinion
regarding agency action that the State Board of Medical Licensure and Supervi-
sion intends to take with regard to a reinstatement request by former licensee
20157. The licensee had been disciplined in Oregon for substance abuse.
The proposed action is to impose restrictions on the professional practice of
the licensee in conjunction with granting the license. The discipline includes
submission to period body fluid testing, only taking medications authorized by
a treating physician who has been made aware of the discipline, an affirma-
tive duty not to ingest prohibited substances including alcohol, submission of
practice and treatment-related records on request, notice to the Board of any
criminal charges, and notice to potential employers or other states of these re-
strictions. The licensee must also comply with an existing agreement with the
Drug Enforcement Agency and complete drug and alcohol treatment either in
Oregon or Oklahoma.

The Oklahoma Allopathic Medical and Surgical Licensure and Supervision Act,
59 0.S.2011 & Supp.2015, §§ 480-519, authorizes the Board require “satis-
factory evidence of professional competence and good moral character” when
reinstating a license to practice medicine, 59 0.S.2011, § 495h. The Board’s
administrative rules clarify that “[i]ndiscriminate or excessive prescribing,
dispensing or administering of”’ controlled substances as well as the “habitual
or excessive use of any drug which impairs the ability to practice medicine”
qualify as unprofessional conduct. OAC 435:10-7-4(1), (3). The conditions on
reinstatement described above seek to ensure that the licensee does not com-
promise care because of alcohol abuse.

It is, therefore, the official opinion of the Attorney General that the State Board
of Medical Licensure and Supervision has adequate support for the conclusion
that this action advances the State of Oklahoma’s policy to protect public health
and ensure patient welfare.

E. ScOTT PRUITT
ATTORNEY GENERAL OF OKLAHOMA
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OPINION 2015-145A

Kim Glazier, Executive Director November 18, 2015
Oklahoma Board of Nursing

This office has received your request for a written Attorney General Opinion
regarding agency action that the Oklahoma Board of Nursing intends to take in
Board case 3.013.16. The proposed action is to extend a licensed practice nurs-
ing licensee’s term of probation to require six additional months of supervised
practice. The licensee failed to follow a supervisor’s instructions to prepare a
central line dressing for a hemodialysis catheter, the licensee’s second violation
of probation after having failed to timely turn in reports on a prior occasion.
The licensee is currently on probation after failing to address patient complaints
about physical distress during the hours before that patient’s death.

The Oklahoma Nursing Practice Act, 59 0.S.2011 & Supp.2015, §§ 567.1-
567.20, authorizes the Board to impose discipline when a nurse “[f]ails to
adequately care for patients” in a way that “unnecessarily exposes a patient or
other person to risk of harm”; is “guilty of unprofessional conduct”; or is “guilty
of any act that jeopardizes a patient’s life, health or safety,” 59 O.S.Supp.2015,
§ 567.8(B)(3), (7), (8). The action seeks to enforce these serious and important
requirements by extending the period of time during which the licensee must
be extensively supervised. Nurses are entrusted with significant responsibilities
when caring for patients, and they must be prepared to fulfill those responsibili-
ties in a way that preserves and advances patient health and safety. Refusing to
address patient complaints about physical distress and failing to perform proper
hygienic procedures on central lines can compromise patient safety.

It is, therefore, the official opinion of the Attorney General that the Oklahoma
Board of Nursing has adequate support for the conclusion that this action
advances the State of Oklahoma’s policy to protect patient health, safety, and
welfare.

E. ScoTT PRUITT
ATTORNEY GENERAL OF OKLAHOMA
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OPINION 2015-146A

Kim Glazier, Executive Director November 18, 2015
Oklahoma Board of Nursing

This office has received your request for a written Attorney General Opinion
regarding agency actions that the Oklahoma Board of Nursing intends to take in
Board cases 3.021.16 and 3.242.16. The proposed actions are to lift the licens-
ees’ temporary suspensions and order additional drug testing. Each licensee,
under drug testing orders, submitted body fluid samples that were unobserved
when taken, rendering the samples noncompliant with the Board’s Body Fluid
Testing Guidelines. In Board case 3.021.16, pursuant to a consent agreement,
the licensee must undergo an additional three months of drug testing. In Board
case 3.242.16, the licensee must undergo drug testing through the end of De-
cember 2015.

The Oklahoma Nursing Practice Act, 59 0.S.2011 & Supp.2015, §§ 567.1-
567.20, authorizes the Board to impose discipline when a nurse is “intemper-
ate in the use of alcohol or drugs” in a way that could endanger patients and
when a nurse fails to comply with an order of the Board, 59 O.S.Supp.2015,
§ 567.8(B)(4), (9). The actions stem from underlying concerns about the in-
temperate use of alcohol or drugs and also involve noncompliance with Board
orders. Requiring additional drug testing to fulfill the purpose of those prior
Board orders will advance the goal of monitoring for the use of drugs or alcohol
and thus assessing any potential danger the licensees pose to patients.

It is, therefore, the official opinion of the Attorney General that the Oklahoma
Board of Nursing has adequate support for the conclusion that these actions
advance the State of Oklahoma’s policy to protect patient health, safety, and
welfare.

E. ScorT PRUITT
ATTORNEY GENERAL OF OKLAHOMA
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OPINION 2015-147A

Kim Glazier, Executive Director November 18, 2015
Oklahoma Board of Nursing

This office has received your request for a written Attorney General Opinion
regarding agency actions that the Oklahoma Board of Nursing intends to take
in Board cases 3.106.16 and 3.114.16. The proposed actions are to lift each
licensee’s temporary suspension and impose a fine of $500. Although each
licensee submitted an adequate number of body fluid samples from which the
Board could make an evaluation about substance abuse problems, each licensee
also submitted unobserved body fluid samples —those samples are noncompliant
with the Board’s body fluid testing guidelines—and the licensee in Board case
3.114.16 also failed to timely submit a prescriber medication report.

The Oklahoma Nursing Practice Act, 59 0.S.2011 & Supp.2015, §§ 567.1-
567.20, authorizes the Board to impose discipline when a nurse is “intemper-
ate in the use of alcohol or drugs” in a way that could endanger patients and
when a nurse fails to comply with an order of the Board, 59 O.S.Supp.2015,
§ 567.8(B)(4), (9). The actions stem from underlying concerns about the in-
temperate use of alcohol or drugs and also involve noncompliance with Board
orders. Body fluid samples that do not comply with basic guidelines such as
being observed when taken may threaten the integrity of a drug screening
process, and the Board may thus reasonably believe that the penalties assessed
here are necessary to deter future violations.

It is, therefore, the official opinion of the Attorney General that the Oklahoma
Board of Nursing has adequate support for the conclusion that these actions
advance the State of Oklahoma’s policy to protect patient health, safety, and
welfare.

E. ScorT PRUITT
ATTORNEY GENERAL OF OKLAHOMA
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OPINION 2015-148A

Kim Glazier, Executive Director November 18, 2015
Oklahoma Board of Nursing

This office has received your request for a written Attorney General Opinion
regarding agency action that the Oklahoma Board of Nursing intends to take in
Board case 3.130.16. The proposed action is to require twice-a-month psycho-
logical counseling sessions that must be reported on quarterly to the Board for
a period of at least six months or until the counselor determines any problems
have been resolved. The licensee had failed a drug screen and underwent an
evaluation for substance abuse issues, including body fluid testing.

The Oklahoma Nursing Practice Act, 59 0.S.2011 & Supp.2015, §§ 567.1-
567.20, authorizes the Board to impose discipline when a nurse is “intemper-
ate in the use of alcohol or drugs” in a way that could endanger patients, 59
0.S.Supp.2015, § 567.8(B)(4), (9). The action stems from underlying concerns
about the intemperate use of alcohol or drugs. The Board may reasonably be-
lieve that, after a period of regular drug screening and other evaluations of the
licensee in this case, a minor obligation to engage in psychological counseling
will enable the licensee to refrain from any drug or alcohol use that would be
unprofessional or endanger patients.

It is, therefore, the official opinion of the Attorney General that the Oklahoma
Board of Nursing has adequate support for the conclusion that this action
advances the State of Oklahoma’s policy to protect patient health, safety, and
welfare.

E. ScOTT PRUITT
ATTORNEY GENERAL OF OKLAHOMA
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OPINION 2015-149A

Kim Glazier, Executive Director November 18, 2015
Oklahoma Board of Nursing

This office has received your request for a written Attorney General Opinion
regarding agency action that the Oklahoma Board of Nursing intends to take
pursuant to a consent agreement in Board case 3.172.16. The proposed action
is to impose a $1,000 fine; issue a severe reprimand; require completion of
education courses in nursing law, ethics, professional boundaries, and social
networking; and require bimonthly body fluid testing until an evaluation for
substance abuse issues can be completed. The licensee pled guilty to misde-
meanors involving violent acts in June but failed to report the conviction on
license renewal forms in July. The licensee also appeared at work showing
obvious signs of heavy drinking.

The Oklahoma Nursing Practice Act, 59 0.S.2011 & Supp.2015, §§ 567.1-
567.20, authorizes the Board to impose discipline when a nurse engages in
misrepresentation in a license application, is “guilty of . . . any offense an
essential element of which is fraud, dishonesty, or an act of violence,” or is
“intemperate in the use of alcohol or drugs” in a way that could endanger pa-
tients, 59 O.S.Supp.2015, § 567.8(B)(1)(a), (2), (4). The action enforces these
straightforward requirements by imposing deterrent penalties and requiring
body fluid testing and a substance abuse evaluation. The Board may reasonably
believe that these requirements will effectively deter future violations while
preventing substance abuse issues from affecting patient care.

It is, therefore, the official opinion of the Attorney General that the Oklahoma
Board of Nursing has adequate support for the conclusion that this action
advances the State of Oklahoma’s policy to protect patient health, safety, and
welfare.

E. ScorT PRUITT
ATTORNEY GENERAL OF OKLAHOMA
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OPINION 2015-150A

Kim Glazier, Executive Director November 18, 2015
Oklahoma Board of Nursing

This office has received your request for a written Attorney General Opinion
regarding agency action that the Oklahoma Board of Nursing intends to take
pursuant to a consent agreement in Board case 3.174.16. The proposed action
is to impose a $500 fine, issue a severe reprimand, and require completion of
educational courses in nursing law and ethics. The licensee failed to make a
home health visit to an eighty year old man with a fractured vertebra, but she
documented that she had done an assessment anyway.

The Oklahoma Nursing Practice Act, 59 0.S.2011 & Supp.2015, §§ 567.1-
567.20, authorizes the Board to impose discipline when a nurse “[f]ails to
adequately care for patients” in a way that “unnecessarily exposes a patient or
other person to risk of harm”; is “guilty of unprofessional conduct”; or is “guilty
of any act that jeopardizes a patient’s life, health or safety,” 59 O.S.Supp.2015,
§ 567.8(B)(3), (7), (8). The Board’s rules include the falsification of records as
a form of unprofessional conduct. OAC 485:10-11-1(b)(3)(A). The action seeks
to discipline a nurse for endangering a patient and falsifying records through
the imposition of penalties and additional education. The Board may reasonably
believe that penalties will deter future violations and that educational courses
will provide information that gives the opportunity to make better decisions
in the future.

It is, therefore, the official opinion of the Attorney General that the Oklahoma
Board of Nursing has adequate support for the conclusion that this action
advances the State of Oklahoma’s policy to protect patient health, safety, and
welfare.

E. ScoTT PRUITT
ATTORNEY GENERAL OF OKLAHOMA
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OPINION 2015-151A

Kim Glazier, Executive Director November 18, 2015
Oklahoma Board of Nursing

This office has received your request for a written Attorney General Opinion
regarding agency action that the Oklahoma Board of Nursing intends to take
pursuant to a consent agreement in Board case 3.216.16. The proposed action
is to lift the temporary suspension of the license and refer the licensee to the
Peer Assistance Program, a drug and alcohol treatment program. If the licensee
does not enter the program or defaults from the program, the licensee will face a
five-year license revocation and will be required to pay fines of $19,000 before
reinstatement. The licensee had been under prior discipline initiated in 2011
for diverting substantial amounts of drugs from the workplace. The licensee
defaulted from a drug and alcohol treatment program in August 2015 when the
license was temporarily suspended.

The Oklahoma Nursing Practice Act, 59 0.S.2011 & Supp.2015, §§ 567.1-
567.20, authorizes the Board to impose discipline when a nurse is “intemperate
in the use of alcohol or drugs” in a way that could endanger patients and when
a nurse “default[s] from the Peer Assistance Program,” 59 O.S.Supp.2015,
§ 567.8(B)(4), (11). The action enforces these requirements by imposing an
obligation to pursue further drug and alcohol treatment. The Board may reason-
ably believe that additional treatment is consistent with the licensee’s obliga-
tion to provide uncompromised nursing care. The Board may also believe that
the additional implications of another default from the treatment program are
necessary to deter future violations.

It is, therefore, the official opinion of the Attorney General that the Oklahoma
Board of Nursing has adequate support for the conclusion that this action
advances the State of Oklahoma’s policy to protect patient health, safety, and
welfare.

E. ScoTT PRUITT
ATTORNEY GENERAL OF OKLAHOMA
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OPINION 2015-152A

Kim Glazier, Executive Director November 18, 2015
Oklahoma Board of Nursing

This office has received your request for a written Attorney General Opinion
regarding agency action that the Oklahoma Board of Nursing intends to take
against a licensed practical nurse pursuant to a consent agreement in Board
case 3.217.16. The proposed action is to impose a $1,000 fine, issue a severe
reprimand, require courses in nursing law and the roles and responsibilities of
licensed practical nurses and directors of nursing in long-term care, and to restrict
the licensee from serving as a Director of Nursing for five years. The action
also requires that, if the licensee attempts to serve as a Director of Nursing after
five years, the licensee must notify the employer about this disciplinary order.
The licensee, while serving as a Director of Nursing, failed to perform assess-
ments or check vital signs of a patient who had just returned from an emergency
department visit after pain complaints. The licensee then failed to perform or
supervise others to perform health assessments or otherwise for some time. The
licensee also failed to timely notify the physician about the results of an x-ray.
The x-ray revealed the source of the patient’s pain: a fractured rib. The licensee
then failed to timely refer the patient for home health therapy.

The Oklahoma Nursing Practice Act, 59 0.S.2011 & Supp.2015, §§ 567.1-
567.20, authorizes the Board to impose discipline when a nurse “[f]ails to
adequately care for patients” in a way that “unnecessarily exposes a patient or
other person to risk of harm”; is “guilty of unprofessional conduct”; or is “guilty
of any act that jeopardizes a patient’s life, health or safety,” 59 O.S.Supp.2014,
§ 567.8(B)(3), (7), (8). These serious requirements apply with special force
to those nurses who serve as a Director of Nursing in a long-term care facil-
ity. Per administrative rules of the Oklahoma State Department of Health, a
long-term care facility must have designate a Director of Nursing who shall
“be responsible for all resident care including, but not limited to, the physical,
mental, and psycho-social needs” of residents. OAC 310:675-13-5(c)(2). For
a nurse who takes on the responsibilities of a Director of Nursing, the ethical
requirements to ensure adequate nursing care is provided extends to all of the
residents of a facility. See OAC 485:10-11-1(b)(4)(A), (D) (recognizing health
and safety obligations vary based on level of responsibility and delegation of
duties to other nursing professionals).

The action seeks to enforce these serious and important requirements by requir-
ing additional education, imposing a fine, and barring the licensee from serving
as a Director of Nursing for a period of time. The Board may reasonably believe

continued . .......
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that practice restrictions, penalties, and additional education will prevent future
violations of the statutory mandate to ensure patient safety and health.

It is, therefore, the official opinion of the Attorney General that the Oklahoma
Board of Nursing has adequate support for the conclusion that this action
advances the State of Oklahoma’s policy to protect patient health, safety, and
welfare.

E. SCOTT PRUITT
ATTORNEY GENERAL OF OKLAHOMA
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OPINION 2015-153A

Kim Glazier, Executive Director November 18, 2015
Oklahoma Board of Nursing

This office has received your request for a written Attorney General Opinion
regarding agency action that the Oklahoma Board of Nursing intends to take
pursuant to a consent agreement in Board case 3.218.16. The proposed action
is to impose a $500 fine, issue a severe reprimand, and require completion of
educational courses in nursing law, delegation, and patient rights. The licensee
failed to provide care and failed to supervise a certified nurse assistant to provide
to a resident during a whole night shift. The resident spent the entire night in day
clothes in a wheelchair—nor was the resident helped to the bathroom that night.

The Oklahoma Nursing Practice Act, 59 0.S.2011 & Supp.2015, §§ 567.1-
567.20, authorizes the Board to impose discipline when a nurse “[f]ails to
adequately care for patients” in a way that “unnecessarily exposes a patient or
other person to risk of harm” or is “guilty of any act that jeopardizes a patient’s
life, health or safety,” 59 O.S.Supp.2015, § 567.8(B)(3), (8). The Board’s rules
include the failure to adequately supervise subordinates as having the potential
to jeopardize a patient’s health and safety. OAC 485:10-11-1(b)(4)(A). The
action seeks to enforce standards of nursing care and supervision that resulted
in compromised care for a patient. The Board may reasonably believe that
penalties will deter future violations and that educational courses will provide
information that gives the opportunity to make better decisions in the future.

It is, therefore, the official opinion of the Attorney General that the Oklahoma
Board of Nursing has adequate support for the conclusion that this action
advances the State of Oklahoma’s policy to protect patient health, safety, and
welfare.

E. ScoTT PRUITT
ATTORNEY GENERAL OF OKLAHOMA
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OPINION 2015-154A

Kim Glazier, Executive Director November 18, 2015
Oklahoma Board of Nursing

This office has received your request for a written Attorney General Opinion
regarding agency action that the Oklahoma Board of Nursing intends to take
pursuant to a consent agreement in Board case 3.219.16. The proposed action is
to impose a $500 fine; issue a severe reprimand; require completion of education
courses in nursing law, obligations regarding controlled dangerous substances,
and medication administration; and require bimonthly body fluid testing until an
evaluation for substance abuse issues can be completed. The licensee failed to
comply with physician medication orders regarding the sequence of dosages and
timing of administration. The licensee also apparently made improper records
concerning drugs taken from inventory for patient administration and wasted
medications, including controlled dangerous substances, without witnesses.

The Oklahoma Nursing Practice Act, 59 0.S.2011 & Supp.2015, §§ 567.1-
567.20, authorizes the Board to impose discipline when a nurse “[f]ails to
adequately care for patients” in a way that “unnecessarily exposes a patient or
other person to risk of harm,” is “intemperate in the use of alcohol or drugs” in
a way that could endanger patients, or is “guilty of unprofessional conduct as
defined in the rules of the Board,” 59 O.S.Supp.2015, § 567.8(B)(3), (4), (7).
Unprofessional conduct under the Board’s rules includes “inaccurate record-
ing, falsifying, altering or inappropriate destruction of patient records” and
the “failure to maintain proper custody and control of controlled dangerous
substances” when working. OAC 485:10-11-1(b)(3)(A), (T).

The action enforces these requirements by imposing penalties and requiring
monitoring for drug and alcohol issues. Failing to follow physician orders for
medication has the potential to pose serious risks for patient health and safety,
while keeping inaccurate records or wasting drugs without following proper
procedures may result in drugs being diverted from a health care facility for
illicit use. Fines and penalties may deter these violations of nursing standards,
while the drug and alcohol monitoring ordered by the Board may be reasonably
necessary to ensure that this particular licensee has not diverted drugs or is not
motivated to do so because of issues with substance abuse.

It is, therefore, the official opinion of the Attorney General that the Oklahoma
Board of Nursing has adequate support for the conclusion that this action
advances the State of Oklahoma’s policy to protect patient health, safety, and
welfare.

E. SCOTT PRUITT
ATTORNEY GENERAL OF OKLAHOMA
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OPINION 2015-155A

Kim Glazier, Executive Director November 18, 2015
Oklahoma Board of Nursing

This office has received your request for a written Attorney General Opinion
regarding agency actions that the Oklahoma Board of Nursing intends to take
pursuant to consent agreements in Board cases 3.223.16,3.238.16, 10.031.16,
10.060.16,and 10.063.16. The proposed actions are to require that each applicant
for licensure complete an educational course in nursing law and to reprimand
them. Each applicant failed to disclose a conviction, arrest, or charge in the
criminal history part of their application.

The applicants in cases 3.223.16 and 3.238.16 failed to report an arrest for as-
sault and battery; in case 10.031.16, the applicant failed to report misdemeanor
convictions for resisting an officer and possession of alcohol by a minor; in
case 10.060.16, the applicant failed to report a misdemeanor conviction for
driving while impaired; and in case 10.063.16, the applicant failed to report an
overdrafting conviction.

The Oklahoma Nursing Practice Act, 59 0.S.2011 & Supp.2015, §§ 567.1-
567.20, authorizes the Board to deny licenses or impose discipline when persons
falsify their applications for licensure; when they are “guilty of a felony, or
any offense reasonably related to the qualifications, functions or duties of any
licensee . . ., or any offense an essential element of which is fraud, dishonesty, or
an act of violence, or for any offense involving moral turpitude”; and when they
are “intemperate in the use of alcohol or drugs” in a way that could endanger
patients, 59 O.S.Supp.2015, § 567.8(B)(1)(a), (2), (4).

The Board’s application requires the disclosure of all criminal history so that
the Board may make an informed decision on licensure of individuals with
statutorily relevant criminal histories. These actions seek to enforce the statutory
mandate that information on the application be fully truthful and complete. The
Board may reasonably believe that, in the circumstances of these applicants,
the nature of the convictions—including their status as misdemeanors and the
length of time since they occurred —militate in favor reprimands and minor
educational requirements.

It is, therefore, the official opinion of the Attorney General that the Oklahoma
Board of Nursing has adequate support for the conclusion that these actions
advance the State of Oklahoma’s policy to protect patient health, safety, and
welfare.

E. SCOTT PRUITT
ATTORNEY GENERAL OF OKLAHOMA
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OPINION 2015-156A

Kim Glazier, Executive Director November 18, 2015
Oklahoma Board of Nursing

This office has received your request for a written Attorney General Opinion
regarding agency actions that the Oklahoma Board of Nursing intends to take
pursuant to consent agreements in Board cases 3.224.16,3.228.16,and 3.237.16.
The proposed actions are to reinstate each license, issue severe reprimands to
the licensees, require completion of a nursing law course, and impose fines
ranging from $100 to $200. Each licensee allowed a license to lapse without
renewal but continued to work as a nurse and has done so at least once in the
past. The difference in fines arises from the length of time during which the
licensee worked without a renewed license.

The Oklahoma Nursing Practice Act, 59 0.S.2011 & Supp.2015, §§ 567.1-
567.51, prohibits the practice of nursing without a license in compliance with
the Act, see 59 0.5.2011, § 567.14. A license must be renewed biannually. 59
0.5.2011, § 567.7(A). The action seeks to enforce the straightforward require-
ment that licensees renew their licensees to continue to be able to practice
nursing. Periodic licensure renewal equips a professional regulation board
with financial resources to administer its duties, facilitates its ability to locate
licensees in the event of a dispute, and—where applicable—enables a board
to assess compliance with continuing education requirements. The Legislature
has clearly mandated that professional nurses exist in a regime of licensure
with periodic renewal.

It is, therefore, the official opinion of the Attorney General that the Oklahoma
Board of Nursing has adequate support for the conclusion that these actions ad-
vance the State of Oklahoma’s policy to require licensure of professional nurses.

E. ScorT PRUITT
ATTORNEY GENERAL OF OKLAHOMA
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OPINION 2015-157A

Kim Glazier, Executive Director November 18, 2015
Oklahoma Board of Nursing

This office has received your request for a written Attorney General Opinion
regarding agency action that the Oklahoma Board of Nursing intends to take
pursuant to a consent agreement in Board case 3.225.16. The proposed action
is to impose a $500 fine, issue a severe reprimand, and require completion of
courses in nursing law, patient rights including confidentiality, nursing ethics,
and social networking. The licensee accessed various records and charts belong-
ing to a patient who was not placed under licensee’s care nor who gave consent
to licensee’s access of records and charts.

The Oklahoma Nursing Practice Act, 59 0.S.2011 & Supp.2015, §§ 567.1-
567.20, authorizes the Board to impose discipline on licensees who are “guilty of
unprofessional conduct as defined in the rules of the Board,” 59 O.S.Supp.2015,
§ 567.8(B)(7). The Board’s rules clearly include the violation of patient con-
fidentiality as a grounds for discipline. OAC 485:10-11-1(b)(3)(G). Requiring
compliance with confidentiality rules advances the statutory mandate to ensure
the safety and health of patients, see 59 O.S.Supp.2015, § 567.8(B)(8), and also
adheres to the confidentiality obligations imposed by other provisions of state
and federal law. The action seeks to enforce these rules in a straightforward
case by imposing a penalty and requiring additional education. The Board may
reasonably believe that these steps will effectively deter future violations in the
circumstances of this case.

It is, therefore, the official opinion of the Attorney General that the Oklahoma
Board of Nursing has adequate support for the conclusion that this action ad-
vances the State of Oklahoma’s policy to protect the public health, safety, and
welfare.

E. ScorT PRUITT
ATTORNEY GENERAL OF OKLAHOMA
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OPINION 2015-158A

Kim Glazier, Executive Director November 18, 2015
Oklahoma Board of Nursing

This office has received your request for a written Attorney General Opinion
regarding agency action that the Oklahoma Board of Nursing intends to take
pursuant to a consent agreement in Board case 3.226.16. The proposed action
is to impose a $500 fine, issue a severe reprimand, and require completion of
educational courses in nursing law, ethics, and critical thinking. The licensee
documented wound care and dressing changes even though that care was not
actually performed.

The Oklahoma Nursing Practice Act, 59 0.S.2011 & Supp.2015, §§ 567.1-
567.20, authorizes the Board to impose discipline when a nurse “[f]ails to
adequately care for patients” in a way that “unnecessarily exposes a patient or
other person to risk of harm”; is “guilty of unprofessional conduct”; or is “guilty
of any act that jeopardizes a patient’s life, health or safety,” 59 O.S.Supp.2015,
§ 567.8(B)(3), (7), (8). The Board’s rules include the falsification of records as
a form of unprofessional conduct. OAC 485:10-11-1(b)(3)(A). The action seeks
to discipline a nurse for endangering a patient and falsifying records through
the imposition of penalties and additional education. The Board may reasonably
believe that penalties will deter future violations and that educational courses
will provide information that gives the opportunity to make better decision in
the future.

It is, therefore, the official opinion of the Attorney General that the Oklahoma
Board of Nursing has adequate support for the conclusion that this action
advances the State of Oklahoma’s policy to protect patient health, safety, and
welfare.

E. ScoTT PRUITT
ATTORNEY GENERAL OF OKLAHOMA
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OPINION 2015-159A

Kim Glazier, Executive Director November 18, 2015
Oklahoma Board of Nursing

This office has received your request for a written Attorney General Opinion
regarding agency action that the Oklahoma Board of Nursing intends to take
pursuant to a consent agreement in Board case 3.231.16. The proposed action
is to impose a $500 fine, issue a severe reprimand, and require completion of
educational courses in nursing law and ethics. The licensee documented that
the licensee administered medication to a patient even though the licensee had
actually given the medication to an unlicensed person who gave them to the
patient for self-administration.

The Oklahoma Nursing Practice Act, 59 0.S.2011 & Supp.2015, §§ 567.1-
567.20, authorizes the Board to impose discipline when a nurse “[f]ails to
adequately care for patients” in a way that “unnecessarily exposes a patient or
other person to risk of harm”; is “guilty of unprofessional conduct”; or is “guilty
of any act that jeopardizes a patient’s life, health or safety,” 59 O.S.Supp.2015,
§ 567.8(B)(3), (7), (8). The Board’s rules include the falsification of records
as a form of unprofessional conduct. OAC 485:10-11-1(b)(3)(A). The action
seeks to discipline a nurse for endangering a patient and falsifying records
through the imposition of penalties and additional education. In addition to the
problems associated with falsifying records by themselves, failing to admin-
ister medication and then claiming that one did so may result in compromised
care that endangers patients from the lack of monitoring a drug’s effects. The
Board may reasonably believe that penalties will deter future violations and
that educational courses will provide information that gives the opportunity to
make better decision in the future.

It is, therefore, the official opinion of the Attorney General that the Oklahoma
Board of Nursing has adequate support for the conclusion that this action
advances the State of Oklahoma’s policy to protect patient health, safety, and
welfare.

E. ScOTT PRUITT
ATTORNEY GENERAL OF OKLAHOMA
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OPINION 2015-160A

Kim Glazier, Executive Director November 18, 2015
Oklahoma Board of Nursing

This office has received your request for a written Attorney General Opinion
regarding agency action that the Oklahoma Board of Nursing intends to take
pursuant to a consent agreement in Board case 3.232.16. The proposed action
is to impose a $500 fine, issue a severe reprimand, and require completion of a
course in nursing law. The licensee pled guilty to a crime involving theftin 2014.

The Oklahoma Nursing Practice Act, 59 0.S.2011 & Supp.2015, §§ 567.1-
567.20, authorizes the Board to impose discipline on licensees who are “guilty
of .. .any offense reasonably related to the qualifications, functions or duties of
any licensee,” 59 O.S.Supp.2015, § 567.8(B)(2). The Board may be reasonably
concerned that, given the access of nurses to the property of patients and health
care facilities, a conviction for a crime related to theft may impact a nurse’s
qualifications to perform the role of a nurse. The action imposes discipline
reasonably related to the deterrence of theft.

It is, therefore, the official opinion of the Attorney General that the Oklahoma
Board of Nursing has adequate support for the conclusion that this action ad-
vances the State of Oklahoma’s policy to protect the public health, safety, and
welfare.

E. SCOTT PRUITT
ATTORNEY GENERAL OF OKLAHOMA
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OPINION 2015-161A

Kim Glazier, Executive Director November 18, 2015
Oklahoma Board of Nursing

This office has received your request for a written Attorney General Opinion
regarding agency actions that the Oklahoma Board of Nursing intends to take
pursuant to consent agreements in Board cases 3.234.16 and 3.236.16. The
proposed actions are to require completion of educational courses in nursing
law, issue severe reprimands, and impose fines of $1,000 in case 3.234.16 and
$500 in case 3.236.16.

The applicant in case 3.234.16 was convicted of bogus check charges but failed
to disclose them on a licensed practical nurse application and on a renewal
application before disclosing them in the current registered nurse applica-
tion. Similarly, the applicant in case 3.236.16 was convicted of driving while
intoxicated, failed to disclose the conviction on a prior license application in
2003, allowed the prior license to lapse, and then disclosed the conviction in
the current application for reinstatement.

The Oklahoma Nursing Practice Act, 59 0.S.2011 & Supp.2015, §§ 567.1-
567.20, authorizes the Board to deny licenses or impose discipline when persons
falsify their applications for licensure; when they are “guilty of a felony, or
any offense reasonably related to the qualifications, functions or duties of any
licensee . . ., or any offense an essential element of which is fraud, dishonesty, or
an act of violence, or for any offense involving moral turpitude”; and when they
are “intemperate in the use of alcohol or drugs” in a way that could endanger
patients, 59 O.S.Supp.2015, § 567.8(B)(1)(a), (2), (4).

The Board’s application requires the disclosure of all criminal history so that
the Board may make an informed decision on licensure of individuals with
statutorily relevant criminal histories. These actions seek to enforce the statutory
mandate that information on the application be fully truthful and complete. Each
of these licensees actually completed the licensing process under prior applica-
tions without disclosing their convictions to the Board. In these circumstances,
the Board may reasonably believe that penalties and additional education are
necessary to deter future violations.

It is, therefore, the official opinion of the Attorney General that the Oklahoma
Board of Nursing has adequate support for the conclusion that these actions
advance the State of Oklahoma’s policy to protect patient health, safety, and
welfare.

E. SCOTT PRUITT
ATTORNEY GENERAL OF OKLAHOMA
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OPINION 2015-162A

Kim Glazier, Executive Director November 18, 2015
Oklahoma Board of Nursing

This office has received your request for a written Attorney General Opinion
regarding agency action that the Oklahoma Board of Nursing intends to take
pursuant to a consent agreement in Board case 3.235.16. The proposed action
is to accept the application for licensure, temporarily suspend the license, and
require entry into the Peer Assistance Program—a drug and alcohol treatment
program—to reinstate the license. If the applicant fails to enter the program
or defaults from the program, the license will be revoked for two years. The
applicant had four convictions for misdemeanors involving alcohol and one
felony conviction related to alcohol, two of which convictions the applicant
failed to disclose on the application.

The Oklahoma Nursing Practice Act, 59 0.S.2011 & Supp.2015, §§ 567.1-
567.20, authorizes the Board to impose discipline when a nurse nurses falsify
their license applications, when they are “intemperate in the use of alcohol or
drugs” in a way that could endanger patients, and when they “default[] from
the Peer Assistance Program,” 59 O.S.Supp.2015, § 567.8(B)(1)(a), (4), (11).
The action enforces these requirements by imposing an obligation to pursue
drug and alcohol treatment. The Board may reasonably believe that additional
treatment is consistent with the applicant’s obligation to provide uncompro-
mised nursing care. The Board may also believe that revocation upon default
from the treatment program is necessary to prevent compromised nursing care.

It is, therefore, the official opinion of the Attorney General that the Oklahoma
Board of Nursing has adequate support for the conclusion that this action
advances the State of Oklahoma’s policy to protect patient health, safety, and
welfare.

E. ScorT PRUITT
ATTORNEY GENERAL OF OKLAHOMA
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OPINION 2015-163A

Kim Glazier, Executive Director November 18, 2015
Oklahoma Board of Nursing

This office has received your request for a written Attorney General Opinion
regarding agency action that the Oklahoma Board of Nursing intends to take
pursuant to a consent agreement in Board case 3.239.16. The proposed action is
to impose a fine of $1,000; require completion of educational courses in nurs-
ing law, ethics, documentation, and medication administration; require twelve
months of supervised practice within the next two years; and require body fluid
testing until a substance abuse evaluation can be completed.

The licensee administered medication in violation of physician orders as to tim-
ing of administrations several times, and on several occasions the licensee also
failed to assess patients’ reactions to narcotic medications before continuing
treatment regimens involving those narcotics. The licensee failed to correctly
document medication administrations on several occasions. The licensee was
disciplined in Texas for these violations, failed to disclose that discipline in a
license renewal application in Oklahoma, and failed to meet the terms of the
discipline in Texas.

The Oklahoma Nursing Practice Act, 59 0.S.2011 & Supp.2015, §§ 567.1-
567.20, authorizes the Board to impose discipline when a nurse nurses falsify
their applications for license renewal, when they “[f]ail[] to adequately care
for patients” in a way that “unnecessarily exposes a patient or other person to
risk of harm,” when they are “intemperate in the use of alcohol or drugs” in a
way that could endanger patients, and when they have “had disciplinary actions
taken against” them in other jurisdictions, 59 O.S.Supp.2015, § 567.8(B)(1)(a),

(3). ), (10).

The action seeks to protect patient health and safety by imposing penalties that
the Board may reasonably believe will deter future violations and by requiring
education that may enable and encourage the licensee to provide uncompromised
nursing care in the future. Supervised practice requirements and substance
abuse monitoring may be necessary to ensure that licensee does not provide
compromised nursing care and to correct any problems that may endanger the
lives and health of patients.

It is, therefore, the official opinion of the Attorney General that the Oklahoma
Board of Nursing has adequate support for the conclusion that this action
advances the State of Oklahoma’s policy to protect patient health, safety, and
welfare.

E. SCOTT PRUITT
ATTORNEY GENERAL OF OKLAHOMA
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OPINION 2015-164A

Kim Glazier, Executive Director November 18, 2015
Oklahoma Board of Nursing

This office has received your request for a written Attorney General Opinion
regarding agency action that the Oklahoma Board of Nursing intends to take
against a licensed practical nurse pursuant to a consent agreement in Board case
3.240.16. The proposed action is to impose a $1,000 fine, require completion
of twelve months of supervised practice within the next two years, and require
completion of courses in wound care and registered nursing in long-term care.
The licensee failed to perform dressing changes on one patient and fed another
patient solid food even though the physician had ordered a puree diet for that
patient because of difficulty swallowing and esophageal reflux diagnoses.

The Oklahoma Nursing Practi