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PREFACE

During the fourth year of his administration, Attorney General Scott Pruitt
issued 17 formal Opinions, which are included in this 2014 volume. These
Opinions provide legal clarity on issues ranging from the Legislature’s
authority to transfer certain funds to interpretations of the Oklahoma Open
Meeting and Open Records Acts.

Attorney General Opinions provide Oklahoma policy leaders and state
government officials with thorough analysis and legal guidance on any
state law that gives rise to varying interpretations on enforcement or
implementation. In 1990, the Oklahoma Supreme Court affirmed that
the formal Opinions of the Attorney General are binding on state officials
until a court of competent jurisdiction holds otherwise. See Branch Truck-
ing v. Okla. Tax Comm’n, 801 P.2d 686, 690 (Okla. 1990). However, an
Opinion declaring an act of the Legislature unconstitutional should be
considered advisory only and is not binding until upheld by an action in
district court. See York v. Turpen, 681 P.2d 763, 767 (Okla. 1984).

Opinions published in this volume represent the product of a time-honored
and well-established procedure used by Attorneys General. With each
Opinion request eligible for review, an Assistant Attorney General is
assigned to thoroughly research the legal context and precedent of all is-
sues involved in order to draft a proposed opinion. The draft is presented
in opinion conference by the Assistant Attorney General for debate and
analysis among the Attorney General, the First Assistant Attorney General,
the Solicitor General and a group of senior Assistant Attorneys General.
Often, an Opinion is the subject of rigorous debate and multiple drafts
before it is approved and signed by Attorney General Pruitt.

As has been stated by previous Attorneys General, Attorney General
Opinion conferences are among the most intellectually stimulating ex-
ercises in the practice of law. The discussions range from legal history
to language syntax to punctuation. While enunciating the views of the
Attorneys General, an opinion reflects the minds and effort of the many
participants in the process.
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STATEMENT OF POLICY OF THE ATTORNEY GENERAL
REGARDING FURNISHING FORMAL OPINIONS

The Attorney General of the State of Oklahoma makes the following
statement of policy regarding his statutory duty and authority to
issue formal opinions:

1.

The Attorney General is authorized to give his opinion in writing
upon all questions of law submitted to him by the Legislature or
either branch thereof, or by any state officer, board, commission or
department, or by district attorneys, and then only upon matters of
official interest. See 74 O.S.2011, § 18b(A)(5).

The Attorney General is not authorized to furnish formal opinions in
response to a request by private citizens, public corporations, cities
and towns, or other local political subdivisions of state government
without explicit statutory authorization. Questions from cities, towns
and school districts are to be referred to their respective attorneys.

The Attorney General is authorized to consult with and advise Dis-
trict Attorneys in matters relating to the duties of their offices. See 74
0.S.2011, § 18b(A)(4). All requests from District Attorneys should
contain a written opinion supported by citation of authority upon the
matter submitted. Requests from Assistant District Attorneys should
be endorsed by the District Attorney.

All requests for opinions should be written and should contain a
complete statement of the issues together with a concise question of
law, and a clear, concise statement of the question based upon the
information in the request.

Requests for opinions made by the state’s executive officers and by all
boards, commissions, departments and agencies of state government
should be signed or endorsed by such executive officer as submitted
by vote of the governing board or commission, or by the administra-
tor or secretary thereof. All requests from state agencies, which have
legal counsel, should include a legal opinion supported by citations
of authority pertaining to the matters submitted.

Requests for opinions of the Attorney General should contain a
question of statewide interest or application and the state officer

viii



10.

requesting the opinion shall state the nature and extent of his/her of-
ficial interest in the question.

The Attorney General will not furnish a formal opinion on
questions relating to legislation pending before either house of the
Legislature.

The Attorney General will not furnish opinions on questions scheduled
for a determination by any court of competent jurisdiction.

An opinion request will not be withdrawn without the consent of the
Attorney General.

Exceptions to the foregoing policy may be made by the Attorney
General when the public interest warrants.

E. SCOTT PRUITT
ATTORNEY GENERAL
STATE OF OKLAHOMA
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OPINION 2014-1

The Honorable Scott C. Martin January 13, 2014
State Representative, District 46

This office has received your request for an official Attorney General Opinion
in which you ask, in effect, the following question:

Are audio recordings of state district court proceedings subject to
disclosure under the Oklahoma Open Records Act, 51 O.S.2011 &
Supp.2013, §§ 24A.1 — 24A.29?

We have learned through research and conversations that the specific records
about which you inquire are tape recordings of district court proceedings that
have been filed with a district court clerk. We, therefore, analyze your request in
that context, and conclude that sound recordings of court proceedings filed with
or kept in the custody of a district court clerk are open records unless they are
properly sealed by court order or specifically exempted from disclosure by law.

1.
THE OPEN RECORDS ACT

The Oklahoma Open Records Act (“Act”) makes unequivocal the policy of
the State of Oklahoma to make most records of public bodies open for public
inspection or copying. The Act specifically provides as follows:
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[I]t is the public policy of the State of Oklahoma that the people
are vested with the inherent right to know and be fully informed
about their government. The Oklahoma Open Records Act shall
not create, directly or indirectly, any rights of privacy or any
remedies for violation of any rights of privacy; nor shall the
Oklahoma Open Records Act, except as specifically set forth
in the Oklahoma Open Records Act, establish any procedures
for protecting any person from release of information con-
tained in public records. The purpose of this act is to ensure
and facilitate the public’s right of access to and review of
government records so they may efficiently and intelligently
exercise their inherent political power. The privacy interests of
individuals are adequately protected in the specific exceptions
to the Oklahoma Open Records Act or in the statutes which
authorize, create or require the records. Except where specific
state or federal statutes create a confidential privilege, per-
sons who submit information to public bodies have no right
to keep this information from public access nor reasonable
expectation that this information will be kept from public
access; provided, the person, agency or political subdivision
shall at all times bear the burden of establishing such records
are protected by such a confidential privilege.

51 0.S.2011, § 24A.2 (emphasis added) (footnote omitted).
For the purposes of the Act, a record is defined as:

[A]ll documents, including, but not limited to, any book, paper,
photograph, microfilm, data files created by or used with com-
puter software, computer tape, disk, record, sound recording,
film recording, video record or other material regardless of
physical form or characteristic, created by, received by, under
the authority of, or coming into the custody, control or posses-
sion of public officials, public bodies, or their representatives
in connection with the transaction of public business, the
expenditure of public funds or the administering of public

property.
1d. § 24A.3 (emphasis added).
A public body, as defined by the Act, includes, but is not limited to:

[A]ny office, department, board, bureau, commission, agency,
trusteeship, authority, council, committee, trust or any entity
created by a trust, county, city, village, town, township, district,
school district, fair board, court, executive office, advisory
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group, task force, study group, or any subdivision thereof,
supported in whole or in part by public funds or entrusted with
the expenditure of public funds or administering or operating
public property, and all committees, or subcommittees thereof.

1d. § 24A.3(2) (emphasis added). A public official, under the Act, includes “any
official or employee of any public body.” Id. § 24A.3(4).

We have previously held that the offices of court clerks are public bodies as
defined in the Open Records Act. See A.G. Opin. 99-58, at 282. We have also
held that a court clerk is a public official as defined in the Open Records Act.
See A.G. Opin. 09-27, at 187. Finally, a court is expressly defined as a public
body in the Open Records Act. 51 O.S.2011, § 24A.3(2).

I1.
RECORDS MAINTAINED BY A COURT CLERK

In all state courts of record, the court clerk “shall keep the records and books
and papers appertaining to the court and record its proceedings.” 12 0.S.2011,
§§ 33-34. The court record for a specific proceeding consists of “the petition,
the process, return, the pleadings subsequent thereto, reports, verdicts, orders,
judgments, and all material acts and proceedings of the court[.]” 12 O.S.2011,
§ 32.1. This record is also referred to as a “judgment roll.” See Chickasaw Tel.
Co. v. Drabek, 921 P.2d 333,334 n.2 (Okla. 1996). However, the records main-
tained by court clerks are not limited to the “judgment roll” in any particular
action. Court clerks may also maintain “other records as may be ordered by
the court or required by law.” 12 O0.S.2011, § 22.

Oklahoma'’s state and federal courts have consistently held that documents filed
of record in court proceedings are public records subject to disclosure under
both common law and Oklahoma’s Open Records Act. See Nichols v. Jackson,
55 P.3d 1044, 1046 (Okla. 2002); Search of 1638 E. 2nd St., Tulsa, Okla. v.
United States, 993 F.2d 773, 775 (10th Cir. 1993); see also A.G. Opin. 99-58,
at 285 (determining that once records are filed with a court clerk, they must
ordinarily be made available for public inspection and copying at the office of
the court clerk). Moreover, even where a document is not filed of record in a
court proceeding but is otherwise received by, maintained under the authority
of, or comes into the custody, control or possession of a court clerk (a public
official), or the office of a court clerk (a public body), it is still a “record” and
subject to the disclosure requirements set forth in the Open Records Act. 51
0.5.2011, §§ 24A.3, 24A.5. However, the public’s right to access such records
is not absolute. See A.G. Opin. 09-12, at 75 (stating that a record as defined
by the Act “is subject to disclosure unless some provision of law allows it to
be kept confidential”). Specifically, the Open Records Act exempts records
protected by privilege or otherwise deemed confidential by state or federal



4 Opinions of the Attorney General 2014-1

statute or sealed by court order. /n re Search of 1638 E. 2nd St., Tulsa, Okla.,
993 F.2d at 775; Nichols v. Jackson, 38 P.3d 228, 231 (Okla. Crim. App. 2001);
see also 51 O.S.2011, §§ 24A.2, 24A.5(1). Specific procedures are in place at
Sections 24A.25" and 24A.29 for withholding or removing of pleadings or other
material from a public record.

I11.

ELECTRONIC RECORDINGS OF COURT
PROCEEDINGS MAINTAINED BY A COURT CLERK

Audio or sound recordings of court proceedings may be made upon order of a
court pursuant to 20 0.S.2011, § 106.4(A), that states, “[i]n any trial, hearing
or proceedings, the judge before whom the matter is being heard may, unless
objection is made by a party or counsel, order the proceedings electronically
recorded.” Id. Thereafter, such recordings may be filed with or maintained by a
court clerk pursuant to 12 O.S.2011, §§ 22, 32.1. Notably, “sound recording|[s]
... created by, received by, under the authority of, or coming into the custody,
control or possession of public officials, public bodies, or their representatives
in connection with the transaction of public business, the expenditure of public
funds or the administering of public property” are expressly defined as public
records in the Open Records Act. 51 0.S.2011, § 24A.3(1). Accordingly, sound
recordings of court proceedings filed with or maintained by a court clerk are
open records.

In Fabian & Associates v. State ex rel. Department of Public Safety, 100 P.3d 703
(Okla. 2004), the Oklahoma Supreme Court examined the issue of whether an
audio tape recording of an administrative hearing was an open record. Although
the tape recording was made pursuant to a statute governing administrative
hearings as opposed to district court hearings, the Supreme Court noted that a
record, as defined by the Open Records Act, was “broad enough to include any
method of memorializing information . . . either created or received by the public
bodies and public officials as defined in the act.” Id. at 705 (emphasis added).
Pursuant to this analysis, an audio recording of a district court proceeding that is
filed with or maintained by a court clerk is an open record. As always, however,
such records may be exempt from disclosure when properly sealed by a court
order or if they are otherwise deemed confidential or privileged as a matter of
law. See 51 O.S.2011, §§ 24A.2, 24A.5(1).

I “Any order of the court for removal of materials from the public record shall require compli-

ance with the provisions of paragraphs 2 through 7 of subsection C of Section 3226 of Title 12
of the Oklahoma Statutes.” Id.



2014-1 Opinions of the Attorney General

It is, therefore, the official Opinion of the Attorney General that:

Audio recordings of court proceedings filed with or maintained by
court clerks are public records and are subject to disclosure under
the Oklahoma Open Records Act unless they are properly sealed
by court order or specifically exempt from disclosure by law. 51
0.S.2011 & Supp.2013, §§ 24A.1-24A.29; Fabian & Assoc. v. State
ex rel. Dep’t of Pub. Safety, 100 P.3d 703, 705 (Okla. 2004).

E. SCOTT PRUITT
ATTORNEY GENERAL OF OKLAHOMA

KARI'Y. HAWKINS
ASSISTANT ATTORNEY GENERAL



OPINION 2014-2

The Honorable Leslie Osborn February 6, 2014
State Representative, District 47

This office has received your request for an official Attorney General Opinion
in which you ask, in effect, the following question:

Does 36 O.S.2011, § 4430, governing approval of renewal premium
increases for certain long-term care insurance policies, authorize
the Oklahoma Insurance Commissioner to approve renewal pre-
mium increases for long-term care insurance policies that were
approved for issue or delivery on or after November 1, 2001?

I.
INTRODUCTION

Long-term care insurance in Oklahoma is governed by the portion of the
Oklahoma Insurance Code known as the Long-Term Care Insurance Act. 36
0.S.2011, §§ 4421 —4430. The Legislature enacted the Long-Term Care Insur-
ance Act to, in part, promote the availability of long-term care insurance policies,
to protect applicants from unfair or deceptive sales or enrollment practices and
to establish standards for long-term care insurance. Id. § 4422. Generally, the
Act applies to policies delivered or issued for delivery in Oklahoma on or after
November 1, 1987. Id. § 4423(A). Long-term care insurance includes group
and individual health policies which provide coverage for long-term care. /d.
§ 4424(1)(b). The term also includes policies which provide for payment for
long-term care benefits based on cognitive impairment or loss of functional
capacity. Id. § 4424(1)(c). The Long-Term Care Insurance Act governs such
matters as requirements of long-term care policies, id. § 4426, rescission or
denial of claims, id. § 4426.1, the option to purchase nonforfeiture benefits, id.
§ 4426.2 and suitability standards, id. § 4429.

In addition to the statutes governing long-term care insurance, the Oklahoma
Insurance Commissioner, pursuant to his authority, has promulgated a number
of administrative rules governing long-term care insurance. OAC 365:10-5-40
—10-5-56.

II.
SECTION 4430 OF TITLE 36 DOES NOT AP-
PLY TO POLICIES OR CERTIFICATES ISSUED
OR APPROVED FOR DELIVERY ON OR AFTER
NOVEMBER 1, 2001.

You specifically ask whether 36 O.S.2011, § 4430 authorizes the Oklahoma
Insurance Commissioner to approve renewal premium increases on long-term
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care insurance polices that were approved for issue or delivery on or after
November 1, 2001. The statute in question provides:

A. Upon approval of the Insurance Commissioner, an
insurer may charge an increased renewal premium
upon showing that the increase is necessary because of
utilization of policy benefits in excess of the expected
rate.

B. 1. Thissection does not apply to life insurance policies or
riders containing accelerated long-term care benefits.

2. For certificates issued or delivered on or after Novem-
ber 1, 1995, under a group long-term care insurance
policy as defined in Section 4424 of this title, which
policy was in force on November 1, 1995, the provi-
sions of this section shall not apply.

3. This section does not apply to policies or certificates
approved for issue or delivery on or after November
1,2001.

Id. The specific language of the statute states that “[t]his section does not apply
to policies or certificates approved for issue or delivery on or after November
1,2001.” Id. § 4430(B)(3).! The statute is, however, applicable to other poli-
cies. By its terms it applies to those policies or certificates approved for issue

I Section 4430 has been amended a number of times since its enactment. When the provision
was enacted in 1995, the statute provided:

A. 1. An insurer may not charge a renewal premium rate for a long-term care
insurance policy which exceeds by more than fifteen percent (15%) any
premium charged for the policy during the preceding twelve (12) months.

2. Upon approval of the Insurance Commissioner, an insurer may charge a
renewal premium exceeding the fifteen percent (15%) increase provided
for in paragraph 1 of this subsection upon showing that a larger increase is
necessary because of utilization of policy benefits in excess of the expected
rate.

B. 1. This section does not apply to life insurance policies or riders containing
accelerated long-term care benefits.

2. For certificates issued on or after the effective date of this act, under a group
long-term care insurance policy as defined in Section 4424 of Title 36 of the
Oklahoma Statutes, which policy was in force at the time this act became
effective, the provisions of this section shall not apply.

1995 Okla. Sess. Laws ch. 244, § 4. In 2001, the Legislature amended the statute to make minor
changes to subsection (B)(1) and to add what is now (B)(3) providing that “[t]his section does
not apply to policies or certificates issued or delivered on or after November 1, 2001.” 2001
Okla. Sess. Laws ch. 363, § 21. Minor changes were made in 2002. 2002 Okla. Sess. Laws
ch. 307, § 31. In 2009, the statute was amended to read as it stands today. 2009 Okla Sess.
Laws ch. 176, § 32.
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or delivery before November 1,2001, that do not fall within the two exceptions
at (B)(1) and (B)(2). It establishes the showing required for the Insurance
Commissioner to approve an increased renewal premium for those policies to
which the statute applies. The plain language makes clear that Section 4430
simply does not apply to policies or certificates approved for issue or delivery
on or after November 1, 2001.

Thus, the answer to your question is that while Section 4430 establishes the
showing required for the Insurance Commissioner to approve certain premium
renewal increases, it does not apply to policies or certificates approved for issue
or delivery on or after November 1, 2001.

This raises the question of whether the Insurance Commissioner has the author-
ity to approve premium renewal increases for policies or certificates approved
for issue or delivery on or after November 1, 2001. To find that the Insurance
Commissioner is without authority to approve premium renewal increases for
policies or certificates approved for issue or delivery on or after November 1,
2001, we would have to view this section of the Long-Term Care Insurance Act
in a vacuum without considering other laws or administrative rules governing
long-term care insurance. This would be contrary to established rules of statu-
tory construction as statutes are not to be viewed in isolation. McNeill v. City of
Tulsa, 953 P.2d 329, 332 (Okla. 1998) (“In the interpretation of statutes, courts do
not limit their consideration to a single word or phrase in isolation to attempt to
determine their meaning, but construe together the various provisions of relevant
legislative enactments to ascertain and give effect to the legislature’s intention
and will, and attempt to avoid unnatural and absurd consequences.”). Thus,
we look to the body of law governing insurance in general and long-term care
insurance specifically to determine whether the Insurance Commissioner has
the authority to approve renewal premium increases on policies or certificates
approved for issue or delivery on or after November 1, 2001.

I11.

THE OKLAHOMA INSURANCE COMMIS-
SIONER MAY APPROVE RENEWAL PREMIUM
INCREASES FOR LONG-TERM CARE POLICIES
OR CERTIFICATES APPROVED FOR ISSUE OR
DELIVERY ON OR AFTER NOVEMBER 1, 2001.

“Insurance” is defined by the Oklahoma Insurance Code as ““a contract whereby
one undertakes to indemnify another or to pay a specified amount upon determin-
able contingencies.” 36 O.S.2011, § 102. The rights of the parties, including the
right to increase premiums, arise from the contractual relationship as established
and limited by the provisions of the insurance policy. O ’Brien v. Dorrough,
928 P.2d 322, 324 (Okla. Civ. App. 1996); United States Fid. & Guar. Co. v.
Walker, 329 P.2d 852, 854 (Okla. 1958). Thus, the terms of the policy govern
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the services to be provided, the premiums to be paid and the requirements for
renewal of such policies. Premiums may be increased if the policy allows for
such and the specific terms of the policy must be examined to determine whether
an increase in premiums is authorized.

Your question does not relate to the ability of an insurer to increase premiums
but to the authority of the Oklahoma Insurance Commissioner to approve such
increases. In Oklahoma, the authority of the Insurance Commissioner to ap-
prove renewal premium increases for long-term care policies is established by
statute for certain policies and by administrative rule for others. In addition to
the general authority to adopt rules,” the Insurance Commissioner is granted
specific authority to adopt rules to implement the provisions of the Long-Term
Care Insurance Act, specifically including terms of renewability. Id. § 4427.
That statute provides:

The Insurance Commissioner may adopt rules to implement
the provisions of the Long-Term care Insurance Act. The
Commissioner may adopt rules that apply to all providers of
long-term care insurance coverage, whether or not a provider
is otherwise subject to the provision of the Insurance Code,
and that include, but are not limited to, standards for full and
fair disclosure setting forth the manner, content, and required
disclosure for the sale of long-term care insurance policies,
terms of renewability . . . .

1d. § 4427(A) (footnotes omitted).

In 2001, the Legislature amended a number of statutes governing insurance,
including 36 O.S.2011, § 4430, discussed above, which is applicable to the
approval of long-term care insurance premium renewal increases. 2001 Okla.
Sess. Laws, ch. 363, § 21. The amendment narrowed the policies to which the
approval process in Section 4430 applied, providing, among other exceptions,
that the approval process of that statute did not apply to policies or certificates
approved for issue or delivery after November 1, 2001. During that same
legislative session, a number of rules promulgated by the Insurance Commis-
sioner governing premium renewal increases were adopted, including a rule
applicable to those policies to which Section 4430 did not apply. See 18 Okla.
Reg. 1277 (May 1, 2001).

As part of the change in the law in 2001, a specific rule was promulgated to
govern premium rate schedule increases. OAC 365:10-5-47.1 (2001). This
rule specifically applies to rate increases for any long-term care policy or cer-
tificate issued on or after November 1, 2001. OAC 365:10-5-47.1(a)(1). The
rule applies to these policies or certificates to which Section 4430 specifically

2

“The Commissioner may adopt reasonable rules and regulations for the implementation and
administration of the provisions of the Insurance Code.” 36 0.S.2011, § 307.1.



10 Opinions of the Attorney General 2014-2

does not apply and provides authority for approval of premium rate increases
on these policies or certificates.

The rule establishes a procedure for approval of premium rate schedule increases
by the Insurance Commissioner. Insurers are required to provide notice of a
pending rate schedule increase to the Insurance Commissioner at least 60 days
prior to the notice to the policyholders. OAC 365:10-5-47.1(b). That notice is
to contain certain information including actuarial certification, disclosure of how
reserves have been incorporated into the rate increase, disclosure of the analysis
performed to determine why a rate adjustment is necessary and “[s]ufficient
information for review and approval of the premium rate schedule increase by
the commissioner.” OAC 365:10-5-47.1(b)(5).

The rule at OAC 365:10-5-47.1(b)(4) specifically requires inclusion in the notice
of “[a] statement that renewal premium rate schedules are not greater than new
business premium rate schedules except for differences attributable to benefits,
unless sufficient justification is provided to the commissioner[.]” Id. This rule
establishes an extensive list of requirements by which premium rate schedule
increases may be determined. OAC 365:10-5-47.1(c).}

This rule is consistent with the powers of the Insurance Commissioner to regu-
late long-term care insurance statute and is not contrary to statute. See Adams
v. Prof’l Practices Comm ’'n, 524 P.2d 932, 934 (Okla. 1974) (an administrative
agency may not exceed the scope of its authority and act contrary to the statute
which is the source of rulemaking authority). It establishes the process by
which the Insurance Commissioner may approve renewal premium increases
for long-term care policies or certificates issued on or after November 1, 2001.
The fact that Section 4430 does not apply to these policies is of no consequence
as Section 4430 applies to certain policies issued before November 1,2001, and
is not a general grant of authority to the Insurance Commissioner to approve
premium renewal increases.

It is, therefore, the official Opinion of the Attorney General that:

1. Insurance policies are contracts between an insurer and an
insured and the terms of the policy govern the services to be
provided, the premiums to be paid and the terms of renewal,

3 The Insurance Commissioner has promulgated OAC 365:10-5-44, requiring that long-term

care policies or certificates issued in this state on or after November 1, 2001, other than those
exempted from the rule shall include a statement that premium rate increases may change.
“Such provision shall be appropriately captioned, and shall appear on the first page of the
policy.” OAC 365:10-5-44(a). The Commissioner has also provided a form at Appendix DD to
provide information to long-term care policy applicants regarding premium rate schedules, rate
schedule adjustments, potential rate revisions and policyholder options in the event of a rate
increase. That form requires that certain information be provided, including information of
the premium rate that is applicable and that will be in effect until a request is made and either
filed or approved for an increase. OAC 365:10, app. DD.
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including renewal premium increases. See O’Brien v. Dorrough,
928 P.2d 322, 324 (Okla. Civ. App. 1996).

2. Title 36 0.S.2011, § 4430, governing approval by the Insur-
ance Commissioner of renewal premium increases for certain
long-term care insurance policies, does not apply to policies or
certificates approved for issue or delivery on or after November
1, 2001. As such, this provision does not prohibit the Insurance
Commissioner from approving renewal premium increases for
those policies.

3. The Insurance Commissioner has specific authority to adopt
rules to implement the provisions of the Long-Term Care Insur-
ance Act, including terms of renewability for insurance policies
and has promulgated rules governing the process for approval
of renewal premium increases for policies or certificates ap-
proved for issue or delivery on or after November 1, 2001. 36
0.5.2011, § 4427(A).

4. The process for approval by the Insurance Commissioner of
policies or certificates approved for issue or delivery on or after
November 2001 is set forth at OAC 365:10-5-47.1.

E. SCOTT PRUITT
ATTORNEY GENERAL OF OKLAHOMA

SANDRA D. RINEHART
SENIOR ASSISTANT ATTORNEY GENERAL
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The Honorable Marty Quinn February 19, 2014
State Representative, District 9

This office has received your request for an official Attorney General Opinion
in which you ask, in effect, the following question:

May a private investigator lawfully carry a firearm into a state
courthouse or other state public building in the State of Oklahoma
when acting in the course and scope of employment?

I
INTRODUCTION

The answer to your question requires a two-step inquiry. First, we must identify
the legal foundations for a private investigator to carry a firearm in the State of
Oklahoma. Having determined these legal bases, we can then turn to an ex-
amination of what limitations attend each grant of firearms authority a private
investigator might possess. These discussions follow in sequence.

II.

THE OKLAHOMA LEGISLATURE HAS PRO-
VIDED THREE SOURCES OF AUTHORITY
FOR A PRIVATE INVESTIGATOR TO CARRY A
FIREARM.

A. Carrying a Firearm in Oklahoma

Upon gaining independence from Great Britain, the Founders amended the
United States Constitution to “expressly protect” fundamental rights against
interference by the federal government. McDonald v. City of Chic., Ill.,
U.S. , 130 S. Ct. 3020, 3066 (2010). “Consistent with their English heritage,
the founding generation generally did not consider many of the rights identified
in these amendments as new entitlements, but as inalienable rights of all men,
given legal effect by their codification in the Constitution’s text.” Id. Among
these inalienable, natural rights was the right to keep and bear arms, which, by
the time of the founding, “had become fundamental for English subjects.” D.C.
v. Heller, 554 U.S. 570, 593 (2008).

To protect the natural, inalienable right to keep and bear arms, the Founders
devised the Second Amendment, which provides: “A well regulated Militia,
being necessary to the security of a free State, the right of the people to keep
and bear Arms, shall not be infringed.” U.S. CONST. amend. II. In Heller, the
United States Supreme Court acknowledged the natural right to keep and bear
arms, holding that the Second Amendment, “like the First and Fourth Amend-
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ments, codified a pre-existing right.” Heller, 554 U.S. at 592. Moreover, the
Court held that “[t]he very text of the Second Amendment implicitly recognizes
the pre-existence of the right and declares only that it ‘shall not be infringed.””
1d. Most strikingly, the Court observed that the Second Amendment “‘is not a
right granted by the Constitution. Neither is it in any manner dependent upon
that instrument for its existence.”” Id. (citing United States v. Cruikshank, 92
U.S. 542, 553 (1876)) (emphasis added).

To protect the established, natural right of the people to keep and bear arms, the
Oklahoma Constitution provides that “[t]he right of a citizen to keep and bear
arms in defense of his home, person, or property, or in aid of the civil power,
when thereunto legally summoned, shall never be prohibited; but nothing herein
contained shall prevent the Legislature from regulating the carrying of weap-
ons.” OKLA. CONST. art. II, § 26. The Oklahoma Legislature, in keeping with
its express, constitutional role, has promulgated multiple statutes to regulate
the carrying of firearms in Oklahoma. Chief among these is Section 1272(A)
of Title 21, which reads:

It shall be unlawful for any person to carry upon or about his
or her person, or in a purse or other container belonging to the
person, any pistol, revolver, shotgun or rifle whether loaded
or unloaded . . . whether such weapon be concealed or uncon-
cealed, except this section shall not prohibit:

1. The proper use of guns and knives for hunting, fishing,
educational or recreational purposes;

2. The carrying or use of weapons in a manner otherwise
permitted by statute or authorized by the Oklahoma Self-
Defense Act;

3. The carrying, possession and use of any weapon by a peace
officer or other person authorized by law to carry a weapon
in the performance of official duties and in compliance with
the rules of the employing agency;

4. The carrying or use of weapons in a courthouse by a dis-
trict judge, associate district judge or special district judge
within this state, who is in possession of a valid handgun
license issued pursuant to the provisions of the Oklahoma
Self-Defense Act and whose name appears on a list main-
tained by the Administrative Director of the Courts; or

5. The carrying and use of firearms and other weapons pro-
vided in this subsection when used for the purpose of living
history reenactment. For purposes of this paragraph, “living
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history reenactment” means depiction of historical char-
acters, scenes, historical life or events for entertainment,
education, or historical documentation through the wearing
or use of period, historical, antique or vintage clothing,
accessories, fircarms, weapons, and other implements of
the historical period.

21 0.S.Supp.2013, § 1272(A).

Notably, Section 1272(A) bears numerous exceptions that allow a citizen to carry
a firearm on the citizen’s person. See id. In fact, since 1996, the Legislature has
codified various amendments to the statute for the obvious purpose of allowing
Oklahoma citizens to maximize the enjoyment of their constitutional right to
bear arms.! As an example, for a citizen serving as a private investigator, no
less than three separate licenses allow that investigator to qualify for the excep-
tion allowing for the carrying of a firearm “in a manner otherwise permitted by
statute or authorized by the Oklahoma Self-Defense Act[.]” Id. § 1272(A)(2).
A description of these three licenses, and the authority they carry, follows below.

B. Authority by Which a Private Investigator may Carry a Firearm

The Oklahoma Security Guard and Private Investigator Act (“Act”) prescribes
the qualifications and standards for security guards and private investigators in
Oklahoma. 59 O0.S.2011 & Supp.2013, §§ 1750.1 — 1750.14. Further, the Act
empowers the Council on Law Enforcement Education and Training (“CLEET”)
to issue licenses and identification cards for those meeting the Act’s require-
ments. 59 0.S.2011, § 1750.3(B)(7). Under Oklahoma law, “no person may
be employed or operate” as either a security guard? or a private investigator’
until CLEET has issued the person a license pursuant to the Act. Id. § 1750.4.

I See 1996 Okla. Sess. Laws ch. 191, § 2; 2003 Okla. Sess. Laws ch. 465, § 1; 2007 Okla.
Sess. Laws ch. 128, § 1; 2012 Okla. Sess. Laws ch. 259, § 1; 2013 Okla. Sess. Laws ch. 102, § 1.

2 A “security guard,” for purposes of the Act, is defined as:

[A]n individual contracting with or employed by a security agency, private busi-
ness or person to prevent trespass, theft, misappropriation, wrongful concealment
of merchandise, goods, money or other tangible items, or engaged as a bodyguard
or as a private watchman to protect persons or property . . . .

Id. § 1750.2(7). Oklahoma law defines an armed security guard as “a security guard authorized
to carry a firearm[.]” Id. § 1750.2(8).

3 “Private investigator,” as defined by the Act, means:

[A] person who is self-employed, or contracts with, or is employed by an investi-
gative agency for the purpose of conducting a private investigation and reporting
the results to the employer or client of the employer relating to:

a. potential or pending litigation, civil, or criminal,

b. divorce or other domestic investigations,
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Since November 1, 2013, the Oklahoma Legislature has empowered CLEET
to issue nine separate licenses under the Act, including the unarmed private
investigator license, the armed private investigator license, and the armed
security guard license. 2013 Okla. Sess. Laws ch. 407, § 29(A) (amending 59
0.S.2011, § 1750.5(A)).

1. Unarmed Private Investigator Carrying a Firearm Under an
Oklahoma Self-Defense Act License

The most basic license available to an Oklahoma private investigator un-
der the Act is the unarmed private investigator license. 59 O.S.Supp.2013,
§ 1750.5(A)(3). Standing alone, this license grants the licensee absolutely no
right to carry a firearm. Even so, for persons seeking only an unarmed private
investigator license, the Oklahoma Self-Defense Act (“OSDA”) provides a
separate, distinct avenue to lawfully carry a firearm. In fact, the OSDA autho-
rizes any “eligible person™ to whom a handgun license is issued “to carry a
loaded or unloaded handgun, concealed or unconcealed.” 21 O.S.Supp.2013,
§ 1290.5(A) (emphasis added). To become eligible for an OSDA license, an
unarmed private investigator need only: (1) be a citizen; (2) establish Oklahoma
residency; (3) “[b]e at least twenty-one (21) years of age;” and (4) “[c]lomplete
a firearms safety and training course.” Id. § 1290.9. Additionally, an OSDA
license applicant must not possess any disqualifying criminal history or mental
“conditions” specified in the OSDA. 21 0.S.2011, § 1290.10.

2. Armed Private Investigator License

For private investigators seeking to maximize their authority to carry a firearm,
the Act authorizes the issuance of the “Armed Private Investigator License.”
59 O.S.Supp.2013, § 1750.5(A)(7). To qualify for the armed private inves-
tigator license, an applicant must meet age, citizenship, moral character, and
criminal background standards, while also successfully completing “Phase I,
III and IV training,” a “psychological examination,” a “state test,” and train-
ing requirements developed by CLEET. Id. § 1750.5(C)(2), (H). Among other
requirements, CLEET expressly requires all applicants for the armed private
investigator license to “[s]uccessfully complete the firearms phase of private
security training[.]” OAC 390:35-5-2(b)(2) (2011).

c. missing persons or missing property, or
d. other lawful investigations . . . []

Id. § 1750.2(4). Unsurprisingly, the Act defines an “armed private investigator” as a “private
investigator authorized to carry a firearm.” Id. § 1750.2(5).

421 O.S.Supp.2013, § 1290.3 (authorizing the Oklahoma State Bureau of Investigation to
license an eligible person to carry a concealed or unconcealed handgun as provided by the
Oklahoma Self Defense Act).
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Once an applicant has met all prerequisites, “[i]f the private investigator per-
forms no functions of an armed security guard, [CLEET] may issue an armed
private investigator license.” 59 O.S.Supp.2013, § 1750.5(C)(2). Then, upon
receipt of the armed private investigator license, the license holder “may carry
a concealed or unconcealed firearm when on and off duty, provided the person
is in possession of a valid driver license and a valid armed private investigator
license.” Id. § 1750.5(C)(3) (emphasis added). This right to carry, however,
is subject to the respective provisions of the Act and “the rules promulgated by
[CLEET].” Id. § 1750.5(D).

3. Unarmed Private Investigator Carrying a Firearm Under the
Authority of an Armed Security Guard License

The Oklahoma Security Guard and Private Investigator Act also accords con-
sideration for those private investigators engaging in the armed security indus-
try. For those individuals, the Act allows, “[a] private investigator may carry
a firearm, if the private investigator also performs the functions of an armed
security guard, under the authority of the armed security guard license.” 59
0O.S.Supp.2013, § 1750.5(C)(1) (emphasis added). The standards for applicants
seeking the armed security guard license mirror those for the armed private in-
vestigator. See id. § 1750.5(H). Moreover, the right of an armed security guard
to carry is similarly subject to provisions of the Act and “the rules promulgated
by [CLEET].” Id. § 1750.5(D).

I11.

RESTRICTIONS EXIST ON WHEN AND WHERE
PRIVATE INVESTIGATORS MAY CARRY FIRE-
ARMS IN OKLAHOMA.

In your question, you inquire both as to where a private investigator may carry
a firearm and when a private investigator may do so. Each of the three licenses
mentioned above is distinct, and each carries its own scope of firearms authority.
Therefore, to fully respond to your request, we must examine where and when
a private investigator may carry a firearm under each license available. In each
instance, our analysis begins with the Oklahoma statutes.

A. Legislative Intent

Under Oklahoma canons of construction, “[l]egislative intent governs statutory
interpretation and this intent is generally ascertained from a statute’s plain lan-
guage.” State ex rel. Dep t of Health v. Robertson, 152 P.3d 875, 877-78 (Okla.
2006). If that language is “plain and unambiguous and its meaning clear” no
further interpretation is necessary. TRW/Reda Pump v. Brewington, 829 P.2d
15,20 (Okla. 1992); see also Ledbetter v. Howard, 276 P.3d 1031, 1035 (Okla.
2012) (“If the [statutory] language is plain and clearly expresses the legislative
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will, further inquiry is unnecessary.”). “If the statute is ambiguous or its mean-
ing uncertain, it is to be given a reasonable construction, one that will avoid
absurd consequences, if this can be done without violating legislative intent.”
Dean v. Multiple Injury Trust Fund, 145 P.3d 1097, 1101 (Okla. 2006) (citing
TRW/Reda Pump, 829 P.2d at 20). At no time should it be presumed that the
Legislature has “done a vain or useless act in the promulgation of a statute.”
State ex rel. Okla. Dep t of Pub. Safety v. Gurich, 238 P.3d 1, 7 (Okla. 2010).

B. Oklahoma Self-Defense Act License Holder

An unarmed private investigator licensee carrying a firearm pursuant to the
OSDA may not carry a firearm into an Oklahoma state courthouse or public
building, regardless of whether the investigator carries the weapon for personal
use or in the course and scope of the investigator’s duties. Stated plainly, the
OSDA license itself bears no relation to the private investigator’s profession.
Rather, the OSDA license embodies the “citizens’ right” to carry a firearm, and
when an unarmed private investigator carries pursuant to an OSDA permit, the
investigator does so with the same rights and restrictions as any other citizen.

1. Carrying for Personal Use

When an unarmed private investigator licensee carries for personal use only,
the Oklahoma Statutes clearly impose upon the private investigator a host of
geographic prohibitions. These include: (1) all government owned or leased
buildings where business is conducted with the public; (2) all prison, jail, and
detention facilities; (3) any elementary or secondary school; (4) any sports
arena during a sporting event; (5) any place where pari-mutuel wagering is
authorized by law; and (6) any other place specifically prohibited by law. 21
0.S.Supp.2013, § 1277(A).> Based on these restrictions, an unarmed private
investigator licensee in possession of an OSDA permit clearly may not carry a
firearm for personal use into either a state courthouse or any other state build-
ing in Oklahoma.

2. Carrying in the Course and Scope of Duty

When an unarmed private investigator licensee in possession of an OSDA permit
begins acting within the course and scope of the investigator’s duties, the analy-
sis into whether the investigator may carry a firearm into a state courthouse or
public building complicates somewhat. Based on Section 1277(F)’s language
that “[p]rivate investigators with a firearms authorization shall be exempt from
this section when acting in the course and scope of employment,” one could
argue that unarmed private investigator licensees carrying a firearm pursuant

5 OSDA license holders are also prevented from carrying a firearm on the grounds of any

college, university, or technology school property. 21 O.S.Supp.2013, § 1277(E). This limita-
tion, like the others enumerated in Title 21, Section 1277, carries numerous exceptions. See
generally id. § 1277.



18 Opinions of the Attorney General 2014-3

to an OSDA license are exempted from the locational proscriptions of Title 21,
Section 1277, so long as they do so in the course and scope of duty. The statu-
tory history of Section 1277, however, dispels this argument.

The Forty-Eighth Legislature inserted the provision “/p/rivate investigators with
a firearms authorization shall be exempt from this section when acting in the
course and scope of employment” into Title 21, Section 1277 through Senate
Bill 434 of its First Regular Session. 2001 Okla. Sess. Laws ch. 396, § 2(E)
(emphasis added). The same bill also amended Title 21, Section 1272.1(A),
dealing with carrying firearms where liquor is consumed, to read:

It shall be unlawful for any person to carry or possess any
weapon designated in Section 1272 of this title in any estab-
lishment where low-point beer, as defined by Section 163.2 of
Title 37 of the Oklahoma Statutes, or alcoholic beverages, as
defined by Section 506 of Title 37 of the Oklahoma Statutes,
are consumed. This provision shall not apply to a peace officer,
as defined in Section 99 of this title, or to private investigators
with a firearms authorization when acting in the scope and
course of employment . . . .

[However] [n]othing in this section shall be interpreted to au-
thorize any private investigator with a firearms authorization
in actual physical possession of a weapon to consume low-point
beer or alcoholic beverages in any establishment where low-
point beer or alcoholic beverages are consumed.

2001 Okla. Sess. Laws ch. 396, § 1(A) (emphasis added). In sum, through Sen-
ate Bill 434, the Legislature codified the term “firearms authorization” in three
different locations. See 21 O.S.Supp.2013, §§ 1272.1, 1277(F). Yet, despite
having introduced this new phrase into the Oklahoma Statutes, the Legislature
did not define the term “firearms authorization.” As a consequence, to deter-
mine whether “firearms authorization” could incorporate an unarmed private
investigator carrying a firearm pursuant to an OSDA permit, we must establish
what the Legislature’s understanding of the term “firearms authorization” would
have been during its 2001 Regular Session.

By 2001, the Oklahoma Security Guard and Private Investigator Act had been
in existence for fifteen years. 1986 Okla. Sess. Laws ch. 224, §§ 1 — 12 (codi-
fied at 59 O.S.Supp.1986, §§ 1750.1 — 1750.12). As originally passed, the Act
stated that “[a] private investigator may carry a firearm, if also licensed as an
armed security guard.” 1986 Okla. Sess. Laws ch. 224, § 5(C) (codified at 59
0O.S.Supp.1986, § 1750.5(C)). Three years later, the Legislature amended the
Act to provide:
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A private investigator may carry a firearm, if said private inves-
tigator also performs the functions of an armed security guard,
under the authority of the armed security guard license; or if said
private investigator performs no functions of an armed security
guard, the Council may add an endorsement to the license of
the private investigator that states “Firearms Authorized”, in
lieu of the armed security guard license, provided the private
investigator completes the same training and testing require-
ments of the armed security guard. The Council will charge the
same fee for the “Firearms Authorized” endorsement on the
private investigators license as the cost of the armed security
guard license.

1989 Okla. Sess. Laws ch. 225, § 2(C) (emphasis added). At the time the Leg-
islature considered and incorporated the exemption for “private investigators
with a firearms authorization” into Title 21, Section 1277, this version remained
in force. See 59 O.S.Supp.2000, § 1750.5(C). Furthermore, at the time the
Legislature passed this exclusion, this was the only instance in the Oklahoma
Statutes to discuss “firearms authorization” or “firearms authorized.” Later, in
2007, the Legislature abandoned the term “firearm authorized” in favor of the
less ambiguous “armed private investigator license.” 2007 Okla. Sess. Laws
ch. 360, § 3(C).

The CLEET rules available for review in 2001 communicated a similar under-
standing of “firearms authorized.” Notably, the rules divided “[a]pplicants for
Armed Security Guard” from “firearms authorized licenses.” OAC 390:35-5-
2(b) (2011). Moreover, CLEET rules clarified that “[1]icensed private investi-
gators who wish to carry a firearm and perform[] no security guard functions,
must obtain a ‘firearms authorized’[] endorsement on the private investigator’s
license.” OAC 390:35-5-8(a) (1999). Most importantly, despite the statutory
shift in the Act’s nomenclature from “firearms authorized” to “armed private
investigator license,” CLEET rules have yet to be amended. Therefore, while
statutes now employ the term “armed private investigator license,” the regula-
tions providing the process for that license still refer to the license as a “firearms
authorized endorsement.” For purposes of the instant inquiry, we consider these
terms to be transposable.

For the reasons detailed above, the Forty-Eighth Legislature would have un-
derstood “firearms authorization” to be synonymous with a private investigator
holding a “firearms authorized” endorsement on that individual’s private inves-
tigator license.® Accordingly, in 2001, when the Legislature excluded “[p]rivate

¢ Amendments to the Act support the notion that the Legislature may now consider an armed
security guard licensee to fall within the rubric of those with a “fircarms authorization” for
purposes of Title 21, Section 1277. See e.g., 59 O.S.Supp.2013, § 1750.5(D). Nevertheless,

------ Continued
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investigators with a firearms authorization . . . when acting in the course and
scope of employment’” from the location proscriptions of Title 21, Section 1277,
we conclude that the Legislature intended only to exempt private investigators
with a firearms endorsement, or what is currently referred to as an armed private
investigator license. Had the Legislature intended to exempt unarmed private
investigators carrying pursuant to the OSDA from Title 21, Section 1277, they
could have, as they specifically and repeatedly refer to those “in possession of
a valid handgun license issued pursuant to the provisions of the Oklahoma Self-
Defense Act” or “licensed pursuant to the Oklahoma Self-Defense Act” in other
areas of the statute. Because “[t]he Legislature is not presumed to have done
a vain or useless act in the promulgation of a statute,”® we must conclude that
the use of “[p]rivate investigators with a firearms authorization,” as opposed to
private investigators “in possession of a valid handgun license issued pursuant
to the provisions of the Oklahoma Self-Defense Act” was purposeful. Accord-
ingly, we find that an unarmed private investigator licensee carrying pursuant to
the OSDA may not carry a firearm into an Oklahoma state courthouse or public
building, irrespective of whether the investigator is carrying for personal use
or in the course and scope of the investigator’s duties.

C. Armed Private Investigator License Holder

Pursuant to the Oklahoma Security Guard and Private Investigator Act, an
armed private investigator licensee may carry a firearm into an Oklahoma state
courthouse or other public building whether the investigator is in the course
and scope of duties or not. The authority granted by the Act originates outside
the OSDA, and as a result, the armed private investigator license may not be
circumscribed by statutes that restrict where an OSDA permit holder may carry
a fircarm. The contours of this authority are described below.

1. When an Armed Private Investigator may Carry a Firearm

The Act details when the holder of an armed private investigator license may
carry a firearm. Without equivocation, the Act communicates that a licensee
may “carry a concealed or unconcealed firearm when on and off duty, provided
the person is in possession of a valid driver license and a valid armed private
investigator license.” 59 O.S.Supp.2013, § 1750.5(C)(3) (emphasis added).
Plainly, if a licensee may carry on and off duty, the licensee need not be act-
ing in the course and scope of employment when exercising this right. Recent
amendments to the Act reinforce this fact, as the 2013 Legislature expressly
repealed the phrase “in the performance of his or her duties” in the section Act

such an analysis would fail to dispose of any relevant issues related to your question. For that
reason, this Opinion will forgo that examination.

721 0.S.Supp.2013, § 1277(F).
8 Gurich,238 P.3d at 7.
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stating that an “armed private investigator is authorized to carry a firearm in the
performance of his or her duties subject to the provisions of [the Act] and the
rules promulgated by [CLEET].” 59 0.S.2011, § 1750.5(D) (emphasis added)
(amended by 2013 Okla. Sess. Laws ch. 407, § 29(D)). Because we may never
presume that the Legislature has performed “a vain or useless act in the prom-
ulgation of a statute,” the intent of the Legislature is clear. See Gurich, 238
P.3d at 7. Upon receipt of the armed private investigator license, the licensee
may carry a concealed or unconcealed firearm, on or off duty, so long as the
investigator carries the proper identification. 59 O.S.Supp.2013, § 1750.5(C)(3).
At all times, however, the armed private investigator licensee is subject to the
respective provisions of the Oklahoma Security Guard and Private Investigator
Act and “the rules promulgated by [CLEET].” Id. § 1750.5(D).

2. Where an Armed Private Investigator may Carry a Firearm

Unfortunately, neither statutes nor administrative rules prescribe where the
holder of an armed private investigator license may carry a firearm. Indeed, the
only relevant limitation on the licensee’s right to carry is that the licensees must
maintain both a driver’s license and their armed private investigator license on
their person wherever they carry a firearm. /d. § 1750.5(D). Had the Legislature
intended to place locational constraints on this right, the Legislature could have
done so. By comparison, the Legislature placed numerous controls on where
OSDA licensees may carry a firearm. See 21 O.S.Supp.2013, § 1277 (detailing
the various restrictions on where an OSDA licensee may carry a firearm). Yet,
nowhere in the Oklahoma Security Guard and Private Investigator Act has the
Legislature sought to impose similar restraints on armed private investigators.
Moreover, nothing in the current CLEET regulations restricts where an armed
private investigator licensee may carry a firearm.

But for the ambiguous language of Title 21, Section 1277, our inquiry could
terminate at this juncture. See State ex rel. Okla. Firefighters Pension & Ret.
Sys. v. City of Spencer, 237 P.3d 125, 132 (Okla. 2009) (“If a statute is plain and
unambiguous, it will not be subjected to judicial construction, but will receive
the effect its language dictates.”). Instead, based on the uncertainty in both
this statute and the other acts it affects, we must observe the Supreme Court’s
guidance that statutes “must be construed as a consistent whole in harmony
with common sense and reason and every portion thereof should be given effect
if possible.” Cowart v. Piper Aircraft Corp., 665 P.2d 315, 317 (Okla. 1983)
(emphasis added).

As a means of harmonizing the statutes, one might posit that Title 21, Section
1277(F) should be read to disallow armed private investigators from carrying
firearms into courtrooms or other state buildings unless they do so in the course
and scope of duties. This approach, however, necessarily ignores the numerous,
express references in Section 1277 to persons “in possession of a valid handgun
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license issued pursuant to the provisions of the Oklahoma Self-Defense Act” or
“licensed pursuant to the Oklahoma Self-Defense Act.” See 21 O.S.Supp.2013,
§ 1277(A)-(E). Just as the Legislature cannot be presumed to have vainly incor-
porated the exemptions in Section 1277(F), the Legislature cannot be presumed
to have exclusively applied each and every one of the subsections preceding
Section 1277(F) to persons with an OSDA permit in vain. See Gurich,238 P.3d
at 7. Had the Legislature intended for the restrictions of Section 1277 to be
more expansive, they could have drafted the statute accordingly. In fact, both
Sections 1272 and 1272.1 of Title 21 refer to “any person,” as opposed to the
language in Section 1277, which clearly references “any person in possession
of a valid handgun license issued pursuant to the provisions of the Oklahoma
Self-Defense Act.” See 21 O.S.Supp.2013, § 1272 (outlining unlawful carry
generally); Id. § 1272.1 (providing limitations for the carrying of firearms where
liquor is consumed); /d. § 1277 (defining locational proscriptions on OSDA
permit holders). Because the Legislature declined to expand the proscriptions
of Section 1277 despite its obvious awareness of how to do so, it is not within
our province to reconcile the statute’s conflicting subsections by expanding its
restraints to include all persons carrying or possessing a weapon.

Next, this argument violates the rule that “[p]rovisions in the same statutory
scheme should be given a construction which will result in harmonizing the
provisions and giving reasonable effect to both sections without doing vio-
lence to either.” Roach v. Atlas Life Ins. Co., 769 P.2d 158, 163 (Okla. 1989)
(emphasis added). Obviously, to harmonize the subsections of Section 1277
by expanding its proscriptions, we would be forced to discount the numerous,
explicit mentions of OSDA permit holders throughout the statute’s substantive
subsections. See 21 O.S.Supp.2013, § 1277(A)-(E). Further, we would have to
neglect the Legislature’s transparent desire to expand, rather than contract, the
firearms authority of armed private investigators. See 2013 Okla. Sess. Laws
ch. 407, § 29(C)(3), (D) (allowing armed private investigators to “carry a con-
cealed or unconcealed firearm when on and off duty” and expressly repealing
the previous requirement that they carry only in the course and scope of duties).

Although statutes “must be construed as a consistent whole in harmony with
common sense and reason,” we need only give effect to every portion “if pos-
sible.” Cowart, 665 P.2d at 317 (emphasis added). Here, we cannot properly
construe the limitations on the OSDA permit holders contained in Title 21,
Section 1277 as applying to armed private investigators. As a consequence,
the exception for private investigators with a firearms authorization when act-
ing in the course and scope of employment cannot constrain the armed private
investigator. Accordingly, based on the authority conferred by the Oklahoma
Security Guard and Private Investigator Act, an armed private investigator li-
censee may carry a firearm into an Oklahoma state courthouse or other public
building whether the investigator is in the course and scope of duties or not.



2014-3 Opinions of the Attorney General 23

D. Armed Security Guard License Holder

The Oklahoma Security Guard and Private Investigator Act stands silent on
both when and where an armed security guard licensee may carry a firearm.
Nevertheless, each licensee remains subject to administrative rules promulgated
by CLEET. 59 O.S.Supp.2013, § 1750.5(D).

For its part, CLEET has clarified that “[aJn Armed Security Guard License
grants no authority to carry a firearm when not acting directly in the course and
scope of employment.” OAC 390:35-5-2(c) (2011) (emphasis added). Thus,
regardless of where a licensee carries a firearm, the licensee may do so under
this license only when acting directly in the course and scope of employment.

Like the Legislature, CLEET has remained silent on what geographic limitations
attach to the armed security guard license. Had the Legislature intended to place
locational restrictions on this class of license, it could have done so. Similarly,
had CLEET intended to restrict this license geographically, it could have done
so. Nevertheless, neither the Legislature nor CLEET have exercised their
authority to enact locational restrictions. Therefore, under current Oklahoma
law, the armed security guard license confers upon its holder a right to carry a
firearm in the course and scope of employment bereft of locational prohibitions. °

IV.
CONCLUSION

A private investigator in Oklahoma may carry a firearm under three separate
licenses. The first two - the armed private investigator and armed security guard
licenses - derive from the Act, while the third comes from the OSDA. Under
the two licenses deriving their authority from the Act, a private investigator may
carry a firearm into a state courthouse or state public building in Oklahoma, so
long as the investigator is acting in the course and scope of the investigator’s
duties. In addition, a private investigator in possession of the armed private
investigator license may carry a firearm both in and outside the course and scope
of the investigator’s duties, into any state courthouse or state public building in
Oklahoma. Anunarmed private investigator in possession of an OSDA permit,
however, carries a firearm with no superior firearms rights than any other Okla-
homa citizen, and may not carry a firearm into an Oklahoma state courthouse
or state public building, regardless of whether the investigator is on duty or not.

Although it fails to inform as to when or where an armed security guard may carry a firearm,

the rules do mention that “[a]ll armed security guards not in uniform apparel must carry their
firearm concealed from view.” OAC 390:35-13-1(b) (2011).
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It is, therefore, the official Opinion of the Attorney General that:

1. A private investigator in possession of an armed private inves-
tigator license may carry a firearm into a state courthouse or
other state public building in the State of Oklahoma, regardless
of whether the person is acting inside or outside the scope of
employment. 59 O.S.Supp.2013, § 1750.5.

2. A private investigator in possession of an armed security guard
license may carry a firearm into a state courthouse or other
state public building in the State of Oklahoma, so long as the
person is acting directly in the course and scope of employment.
OAC 390:35-5-2(c) (2011).

3. A private investigator in possession of an unarmed private
investigator license may not carry a firearm pursuant to an
Oklahoma Self-Defense Act permit into a state courthouse or
other state public building in the State of Oklahoma, regard-
less of whether the person is acting in the course and scope of
employment. 21 O.S.Supp.2013, § 1277(A), (F).

4. A private investigator with an unarmed private investigator
license may not carry a firearm without some additional grant
of authority from a separate license, as the unarmed private
investigator license confers no right to carry a firearm upon
the licensee. See 59 O.S.Supp.2013, § 1750.5(A).

E. SCOTT PRUITT
ATTORNEY GENERAL OF OKLAHOMA

KRISTOPHER DALE JARVIS
ASSISTANT ATTORNEY GENERAL



OPINION 2014-4

The Honorable Mike Shelton March 10, 2014
State Representative, District 97

This office has received your request for an Attorney General Opinion in which
you ask, in effect, the following questions:

1. Does the State Board of Career and Technology Education
have the authority to promulgate a rule that allows a common
school district to annex to a technology center school district
or to deannex from a technology center school district?

2. If legislation were enacted pursuant to OKLA. CONST. art.
X, § 9B(H) to specifically prescribe procedures related to an-
nexation to and deannexation from a technology center school
district, would the legislation supersede the effect of the ad-
ministrative rule promulgated at OAC 780:15-3-5 by the State
Board of Career and Technology Education?

3. Ifataxlevyin atechnology center school district is established
through an election called for that purpose, does the State
Board of Career Technology Education have the authority to
promulgate a rule providing for a gradual phase-in or phase-
out of the tax levy for newly annexed or deannexed schools?

The Oklahoma Constitution allows for technology center school districts to be
established, including a tax levy on an ad valorem basis to support the district.
OKLA. CONST. art. X, § 9B(A). In order to be established, the levy must be ap-
proved by a majority of the electors of the technology center school district at
an election called for that purpose. /d. The levy is to be made each year until
repealed by a majority of the electors in the technology center school district. /d.

The State Board of Career and Technology Education (“State Board”) is granted
authority to prescribe criteria and procedures for the establishment and gover-
nance of technology center school districts. OKLA. CONST. art. X, § 9B(G) (“dis-
tricts shall be established in accordance with criteria and procedures prescribed
by the State Board of Career and Technology Education”); see also 70 O.S.2011,
§ 14-108(A). The various technology center school districts encompass specific
geographical territories, and “[t]erritory may be annexed to or detached from
a technology center school district, in accordance with rules prescribed by the
State Board of Career and Technology Education.” Id. § 14-108(H).

Annexations may be proposed through various means, such as by the board
of education of a local public school district or by the patrons and electors of
that school district through a petition process. OAC 780:15-3-5(b)(1)(A)-(C)
(2011). If an annexation is approved by the electors of the local school district
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at an election, then the local school district is incorporated into the territory of
the technology center school district creating a partnership where the students
of the local school district may attend the various programs and classes at
the technology centers in lieu of taking classes at their regular school. These
programs provide hands-on learning to explore careers in a variety of “Career
Clusters” including, but not limited to: architecture, finance, health sciences,
hospitality and tourism, and information technology.! In this respect, an an-
nexation does not refer to “taking control” of local school district or affecting
the governance of the local district, but is instead the formation of a partnership
between a technology center school district and a local school district to provide
services to students. Finally, a similar process is also contemplated for any local
school district who wishes to deannex from a technology center school district.
OAC 780:15-3-5(c).

You have asked questions regarding the State Board’s authority to adopt certain
administrative rules relating to annexation, deannexation, and the rules’ effect
on tax levies. These questions are answered as follows.

I

DOES THE STATE BOARD OF CAREER AND
TECHNOLOGY EDUCATION HAVE THE AU-
THORITY TO PROMULGATE A RULE THAT
ALLOWS A COMMON SCHOOL DISTRICT TO
ANNEX TO A TECHNOLOGY CENTER SCHOOL
DISTRICT OR TO DEANNEX FROM A TECHNOL-
OGY CENTER SCHOOL DISTRICT?

You first ask if the State Board has the authority to promulgate an administra-
tive rule that allows a common school district to annex or deannex itself to or
from a technology center school district. We initially recognize that “an agency
created by statute may exercise only those powers granted and may not expand
those powers by its own authority.” City of Hugo v. State ex rel. Pub. Emps
Relations Bd., 886 P.2d 485, 492 (Okla. 1994). “In determining what authority
may be implied from a statutory scheme, the statute as a whole is considered;
and the legislative intent must be determined.” /d. “The fundamental rule of
statutory construction is to ascertain and give effect to legislative intent, and
that intent is first sought in the language of the statute.” YDF, Inc. v. Schlumar,
Inc., 136 P.3d 656, 658 (Okla. 2006).

Here, we look first to the language of the Oklahoma Constitution, which pro-
vides, “Until otherwise provided for by law, technology center school districts
and the government of technology center school districts shall be established
in accordance with criteria and procedures prescribed by the State Board of

I See http://www.okcareertech.org/students.
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Career and Technology Education.” OKLA. CONST. art. X, § 9B(Q). It is ap-
parent that the State Board was granted authority and deference in areas where
the law is otherwise silent on matters pertaining to the creation and governance
of technology center school districts. In addition, with respect specifically to
annexation and deannexation, Oklahoma statutes provide, “Territory may be
annexed to or detached from a technology center school district, in accordance
with rules prescribed by the State Board of Career and Technology Education.”
70 O.5.2011, § 14-108(H). The State Board has been granted authority by the
plain language of the Constitution and statutes to promulgate rules for establish-
ing technology center school districts and the process by which territory may
be annexed or detached from a technology center school district, and where a
statute is plain and unambiguous it will receive the effect its language dictates.
State ex rel. Okla. Firefighters Pension & Ret. Sys. v. City of Spencer, 237 P.3d
125, 132 (Okla. 2009).

The plain language of the Constitution and statutes give authority to the State
Board to adopt rules for establishing technology center school districts and
procedures for how territory may be annexed or detached from a technology
center school district. Because of this, we conclude that the State Board does
have the authority to promulgate a rule that allows a common school district to
annex to or deannex from a technology center school district.

II.

IF LEGISLATION WERE ENACTED PURSUANT
TO OKLA. CONST. ART. X, § 9B(H) TO SPECIFI-
CALLY PRESCRIBE PROCEDURES RELATED TO
ANNEXATION TO AND DEANNEXATION FROM
A TECHNOLOGY CENTER SCHOOL DISTRICT,
WOULD THE LEGISLATION SUPERSEDE THE
EFFECT OF THE ADMINISTRATIVE RULE
PROMULGATED AT OAC 780:15-3-5 BY THE
STATE BOARD OF CAREER AND TECHNOLOGY
EDUCATION?

We previously acknowledged that the Oklahoma Constitution gives authority to
the State Board to promulgate rules to govern technology center school districts.
OKLA. CONST. art. X, § 9B(G) (“districts shall be established in accordance with
criteria and procedures prescribed by the State Board of Career and Technology
Education”). In addition, administrative rules have the force and effect of law.
Texas Okla. Express v. Sorensen, 652 P.2d 285, 287 (Okla. 1982). “As long as
these administrative standards do not conflict with a statute they have the force
and effect of law.” Hoar v. Aetna Cas. & Sur. Co., 968 P.2d 1219, 1221 (Okla.
1998). With regard to the State Board, authority is conditioned and only granted
“[u]ntil otherwise provided by law.” OKLA. CONST. art. X, § 9B(G).
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The Constitution further provided: “The Legislature may alter, amend, delete,
or add to the provisions of this section by law.” OKLA. CONST. art. X, § 9B(H).
The State Board has authority to adopt rules necessary to implement proce-
dures related to annexation and deannexation so long as the Legislature has
not implemented procedures by statute. Indeed, if there is an irreconcilable
conflict between a statute and a rule, the statute must prevail. Ark. La. Gas Co.
v. Travis, 682 P.2d 225, 227 (Okla. 1984). Therefore, if legislation were enacted
to specifically prescribe procedures for annexation to and deannexation from a
technology center school district, the legislation would supersede the effect of
the administrative rule if the rule conflicts with the legislation.

I11.

IF A TAX LEVY IN A TECHNOLOGY CENTER
SCHOOL DISTRICT IS ESTABLISHED THROUGH
AN ELECTION CALLED FOR THAT PURPOSE,
DOES THE STATE BOARD OF CAREER TECH-
NOLOGY EDUCATION HAVE THE AUTHORITY
TO PROMULGATE A RULE PROVIDING FOR A
GRADUAL PHASE-IN OR PHASE-OUT OF THE
TAX LEVY FOR NEWLY ANNEXED OR DEAN-
NEXED SCHOOLS?

Tax levies to support technology center school districts may only be made on
an ad valorem basis “when the levy is approved by a majority of the electors
of the technology center school district, voting on the question at an election
called for that purpose.” OKLA. CONST. art. X, § 9B(A). This levy “shall be
made each fiscal year thereafter until repealed by a majority of the electors of
the technology center school district, voting on the question at an election called
for that purpose.” Id. It is clear by this language that the authority to levy the
tax and set the rate is solely vested with the electors of the technology center
school district.

The State Board has promulgated the following rule:

For all successful annexation elections occurring after January
1, 2005, the collection of ad valorem taxes from patrons in the
annexing territory shall begin with a phase-in period of three
consecutive tax years following the successful annexation
election. Taxes will be collected according to the following
schedule:

(A) First tax year following the election, 50% of the current
technology center rate.

(B) Second tax year following the election, 80% of the technol-
ogy center rate.
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(C) Third tax year following the election, 100% of the technol-
ogy center rate and to remain at 100% for all subsequent
years unless a successful deannexation election occurs as
outlined in these rules.

OAC 780:15-3-5(b)(4) (2011).

There is also a similar phase-out period implemented in the administrative rule
for any deannexation. See OAC 780:15-3-5(c)(1)(I). You ask if the State Board
has authority to adopt this rule creating a phase-in and phase-out period.

As previously mentioned, it is clear that the authority to levy any tax and set
the rate pursuant to OKLA. CONST. art. X, § 9B(A) is vested with the electors
ofthe technology center school district. Technology center school districts may
be established “when the levy is approved by a majority of the electors of the
technology center school district, voting on the question at an election called
for that purpose.” Id. And while we again recognize the State Board was given
authority to promulgate rules for the establishment and governance of technol-
ogy center school districts, that authority does not empower the State Board to
adopt a rule that modifies the ad valorem tax rate for a technology center school
district. “Executive and ministerial officials enforce the tax laws, but, in doing
so, they must keep strictly within the authority those laws confer. They neither
have nor can have roving commission to levy and collect taxes from people
without authority of law, but they can only do so in the manner prescribed by
the law . ...” Princev. 8t. Louis & S. F. Ry. Co., 237 P. 106, 106 (Okla. 1925).

In this instance, the electors of a technology center school district have prescribed
atax levy through an election and that tax continues until repealed by the electors.
OKLA. CONST. art. X, § 9B(A). Further, when the electors of a common school
district vote to annex the common school district’s territory into a technology
center school district, real property within the annexed common school district
becomes subject to the property tax levy on land within the technology center
school district. Conversely, a vote to deannex common school territory from
a technology center school district removes the deannexed land from the ter-
ritory subject to the tax levy established on land within the technology center
school district. In both cases, the State Board is without authority to establish
a phased-in or phased-out tax rate, because only the electors of a technology
center school district may impose or modify a tax levy on land within a technol-
ogy center school district. See id.

“Section 9, article 10, of the Constitution, is both a limitation and a grant of
power. It is a grant of power to a majority of the voters of a school district vot-
ing at an election held for that purpose to increase the annual rate of taxation
on an ad valorem basis for school purposes . . ..” Excise Bd. v. Sch. Dist. No.
34, 10 P.2d 643, 643 (syllabus 92) (Okla. 1932). It is not a grant of power to
the State Board to modify the ad valorem rates on a phased-in or phased-out
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basis. Therefore, because the authority to establish and modify a tax levy in a
technology center school district is vested in the electors, the State Board of
Career Technology Education does not have the authority to promulgate a rule
that modifies the ad valorem rate by providing for a gradual phase-in or phase-
out of the tax levy for newly annexed or deannexed schools.?

It is, therefore, the official Opinion of the Attorney General that:

1. The State Board of Career and Technology Education has the
authority to promulgate an administrative rule that establishes
procedures for common school districts to annex to a technology
center school district or to deannex from a technology center
school district pursuant to OKLA. CONST. art. X, § 9B and 70
0.5.2011, § 14-108(H).

2. Iflegislation were enacted pursuant to OKLA. CONST. art. X,
§ 9B(H) to specifically prescribe procedures related to an-
nexation to and deannexation from a technology center school
district, the legislation would supersede the effect of the ad-
ministrative rule promulgated at OAC 780:15-3-5 by the State
Board of Career and Technology Education when there is an
irreconcilable conflict between the rule and the statute.

3. Ifataxlevyin atechnology center school district is established
through an election called for that purpose, the State Board of
Career Technology Education does not have the authority to
promulgate a rule providing for a gradual phase-in or phase-
out of the tax levy for newly annexed or deannexed territory.
OKLA. CONST. art. X, § 9B.

E. SCOTT PRUITT
ATTORNEY GENERAL OF OKLAHOMA

GEOFFREY LONG
ASSISTANT ATTORNEY GENERAL

2 We also recognize the Constitution requires, “Taxes shall be uniform upon the same class
of subjects.” OKLA. CONST. art. X, § 5(B). However, it is unnecessary to address this issue
because we have found on other grounds that the State Board is without authority to promulgate
an administrative rule imposing a phased-in or phased-out approach to ad valorem taxation on
newly annexed or deannexed territory.
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The Honorable Wade Roussellot April 11, 2014
State Representative, District 12

This office has received your request for an official Attorney General Opinion
in which you ask, in effect, the following questions:

1. Isaboard of county commissioners under a legal duty to supply
fire protection coverage to unincorporated areas of the county
that are not currently receiving fire protection services?

2. Is a board of county commissioners financially liable for not
supplying fire protection coverage to unincorporated areas
of the county that are not currently receiving fire protection
services?

I

BOARDS OF COUNTY COMMISSIONERS POS-
SESS DISCRETIONARY LEGAL AUTHORITY TO
PROVIDE FIRE PROTECTION SERVICES IN THE
COUNTY.

Aboard of county commissioners derives its power and authority from statutes,
and acts performed by the board must be done pursuant to statutory authority.
Tulsa Exposition & Fair Corp. v. Bd. of County Comm’rs, 468 P.2d 501, 508
(Okla. 1970). Powers conferred upon a board of county commissioners must be
exercised in the manner provided by law. Id. Unambiguous statutes granting
this authority are accorded the effect of the plain ordinary meaning of the words
used. State ex rel. Okla. Firefighters Pension & Ret. Sys. v. City of Spencer, 237
P.3d 125, 132 (Okla. 2009).

Boards of county commissioners are expressly and unambiguously authorized
by statute to provide fire protection services in each county:

A The board of county commissioners of each county of this
state is hereby authorized to provide firefighting service
in the county and for such purpose to use county funds
to rent, lease or purchase firefighting equipment and to
rent or construct and equip and operate fire stations and to
employ necessary personnel to provide such service. The
board of county commissioners shall also have the authority
to determine and collect charges for firefighting services
performed by the county from any person to whom such
services are provided.
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19 0.S.2011, § 351(A) (emphasis added).! It should first be observed that by
its terms, Section 351(A) does not confine the authority of a board of county
commissioners to provide fire protection services to only those areas within
unincorporated areas of the county, but instead authorizes the provision of such
services “in the county.” Accordingly, a board of county commissioners may
provide such services anywhere in the county including incorporated areas.

It is also notable that the foregoing provision is stated in a manner that is per-
missive, not mandatory. Unambiguous statutes are to be understood according
to the plain ordinary meaning of the words used in the statute. Hubbard v.
Kaiser-Francis Oil Co., 256 P.3d 69, 72 (Okla. 2011). Section 351(A) states
that boards of county commissioners are “authorized” to provide fire protection
services in the county. To “authorize” means:

1. To grant authority or power to. 2. To approve or give per-
mission for sanction: authorize a highway project. 3. To be
sufficient grounds for; justify.

AMERICAN HERITAGE DICTIONARY 142 (2nd Coll. ed.). In construing the
word “authorized” within other statutes, courts have understood it to confer
discretionary authority or permission: “The term ‘authorized’ . . . does not
mean ‘mandatorily directed’ . . . . It is synonymous with the word empowered
....” Morgan v. Wilson, 450 P.2d 902, 903-04 (Okla. 1969) (citation omitted)
(holding that the Legislature’s use of “authorized” in 11 O.S.Supp.1963, § 541a
provided a municipality legal authority to set up a pension and retirement plan
“if it is so inclined,” id., but not a legal duty to do so). See also Kroth v. City
of Okla. City, 990 P.2d 906, 908-09 (Okla. Civ. App. 1999) (construing the
use of “authorized” under 85 O.S.Supp.1998, § 3(6) to not mean “mandatorily
directed,” but to mean “empowered,” such that a police officer agreeing to
accept a citizen’s offer of aid in taking a suspect into custody transformed the
citizen into a “voluntary worker” for the city under the Workers Compensation
Act such that injuries to the citizen incurring in the course of such assistance
were compensable); Hullum v. R. J. Edwards, Inc., 103 P.2d 527, 529 (Okla.
1940) (holding that the use of “authorized” in 62 O.S.Supp.1933, § 431, did
not mean a town was “mandatorily directed” to provide for a special tax levy
for the payment of matured bonds that could not be paid from an underfunded
sinking fund, as opposed to undertaking other funding options such as volun-
tarily paying the bonds from other available monies or permitting a judgment
be entered thereon and enforced). Since the authority conferred on a board of

' In addition to the general authority to provide fire protection services in the county, boards

of county commissioners are also authorized to acquire real property for right-of-ways and
easements needed for the construction of roads and the installation of dry hydrants required for
fire protection services, and to use county funds and equipment for such purposes. 19 0.S.2011,
§ 351(B). Additionally, boards of county commissioners are authorized, upon request, to use
county personnel and county equipment to fight fires where an emergency is deemed to exist.
1d. § 351(C).
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county commissioners under 19 O.S.2011, § 351(A) is permissive rather than
mandatory in nature, a board of county commissioners possesses lawful discre-
tion to either provide or not provide fire protection services “in the county.”
Compare Morgan, 450 P.2d at 903-04 (holding the use of the term “authorized”
does not mandate a legal duty), with 19 0.5.2011, § 351(A) (using the term
“authorized”). Consequently a board of county commissioners is not mandated
by law to provide fire protection services in the county.

That a board of county commissioners is authorized but not required under
Section 351(A) to provide fire protection services throughout the county is also
seen in subsection D of Section 351. That section authorizes a board of county
commissioners under certain defined circumstances to organize a county fire
department serving certain specific territory according to defined borders? as a
separate entity that is not supervised by the board of county commissioners, but
is supervised by a separate board of directors. 19 0.S.2011, § 351(D).2

While the county may provide fire protection services through a county fire
department anywhere “in the county,” implicit within Section 351(A)’s permis-
sive grant of authority to provide such services is a legislative recognition that a
board of county commissioners need not duplicate fire protection services pro-
vided by other legal entities within the county. In this regard, all municipalities
located “in the county” are also authorized to provide fire protection services
both within and outside of their incorporated areas. 11 O.S.2011, § 29-105(1),
(2), (6). Other statutes authorize the organization and operation of charitable
corporations to provide fire protection services within unincorporated areas of
a county. See 18 0.S5.2011, §§ 592 — 594. Additionally, where organized, a fire
protection district is a separate political subdivision. 19 O.S.2011, § 901.7(B).

2 The rural territory served by a rural fire department organized under subsection D must

be contiguous within its boundaries; it may not exclude unincorporated, rural areas that are
completely surrounded by territory otherwise included within the boundaries to be served. See
19 0.5.2011, § 351(D)(1).

3 The permissive authority of a board of county commissioners found in Section 351 to pro-

vide fire protection services “in the county” must be distinguished from the mandatory duty
of county road workers to fight and control fires located in the right of way of county roads.
See 2 0.S.2011, § 16-22, providing:

Every member of a road construction or maintenance crew, whether employed by the
State Highway Department or county commissioners of any county, and every road
contractor or subcontractor of the Highway Department or county commissioners and
their employees shall keep all fires under control and confined to the right-of-way
of any state, county or public road, or highway on and adjacent to which the crew,
contractor, subcontractor, and employees are employed.

Id. (emphasis added). Use of the word “shall” is generally understood to be expressive of a
command equivalent to the use of the word “must.” See State ex. rel. Macy v. Freeman, 814
P.2d 147, 153 (Okla. 1991). Willful refusal, failure, or neglect to perform this specific duty is a
misdemeanor. See 2 0.S.2011, § 16-24.
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Fire protection districts are distinct from county fire departments* and are orga-
nized to provide fire protection services within the defined territory of the fire
protection district. 19 0.S.2011, § 901.2. Fire protection districts may contract
on a fiscal year basis with municipalities to provide fire protection services for
the municipality, id. § 901.25(A), and may contract with others to supply fire
protection services to persons and property located outside of the boundaries
of the fire protection district. Id. § 901.25(B).

In addition to its general authority to provide fire protection services through a
county fire department as provided by 19 0.S.2011, § 351(A), boards of county
commissioners also have specific legal authority to contract with municipalities
to provide fire protection services to persons and property not located within the
corporate limits of a municipality, and to pay for such services from available
monies in the county’s general fund® or the county highway fund. 19 0.S.2011,
§ 351.1.° A board of county commissioners may also enter into reciprocal
agreements with other counties to provide fire protection services within the
others’ respective territories. /d. Similarly, a board of county commissioners
may contract with a fire protection corporation or a fire protection district’
to provide fire protection services within unincorporated areas of the county
and pay for such services from available funds in the county general fund or
county highway fund. 19 0.S.2011, § 351.3. However, the legal authority of
a municipality, a charitable corporation or a fire protection district to provide
fire protection services to persons or property located outside of the entity’s
regular service boundaries is not dependent upon any agreement with the board
of county commissioners.

In summary, the Legislature has granted discretionary legal authority to boards
of county commissioners to directly organize county fire departments for the pur-
pose of providing fire protection services either “in the county,” see 19 0.S.2011,
§ 351(A), or within certain defined areas. See id. § 351(D). The Legislature has

4 Fire protection districts are expressly excluded from the statutes pertaining to county fire

departments. See 19 0.S.2011, § 351.2. See also Pub. Serv. Co. v. Nw. Rogers Co. Fire Prot.
Dist., 675 P.2d 134, 137 (Okla. 1983) (finding that counties have no substantial power over nor
responsibility for fire protection districts, and such districts are not “county corporations”).

5 Funds that may be available in the county’s general fund may include both sales tax revenues

as levied and approved by the voters (68 0.S.2011, § 1370(A)), and ad valorem tax revenues or
other monies lawfully appropriated to the fund. See, c.f, A.G. Opin. 96-70, at 148.

6

A.G. Opin. 80-15, at 28, concluding in part that county highway funds could not be used
to fund fire protection contracts with a municipality, has been superceded by a subsequent
amendment to 19 0.S.2011, § 351.1, that now specifically authorizes the such use of such funds
and is hereby withdrawn as to that conclusion.

7 A.G. Opin. 82-251, at 382-83, concluding in part that counties could not appropriate monies

to a fire protection district for fire protection services, has been superceded by the subsequent
enactment of 19 0.S.2011, § 351.3 and is hereby formally withdrawn. See also A.G. Opin. 96-70,
at 149-50 (finding specific legal authority for counties to contract with fire protection districts
for fire protection services).



2014-5 Opinions of the Attorney General 35

also conferred discretionary legal authority on boards of county commissioners
to provide fire protection services in unincorporated areas of the county through
contracts for such services with municipalities, see id. § 351.1, with corpora-
tions organized to provide fire protection services, see id. § 351.3, and with
existing fires protection districts. /d. Though it has discretionary authority to
provide fire protection services in the county, a board of county commissioners
is not under an affirmative legal duty to provide such services, and may defer
the provision of such services to other legal entities providing fire protection
services in the county. Accordingly, as the legal authority conferred on boards
of county commissioners is permissive rather than mandatory, a board of county
commissioners has discretion to determine as a matter of policy whether, when,
how, and where within the county to provide fire protection services.

II.

A BOARD OF COUNTY COMMISSIONERS IS IM-
MUNE FROM LIABILITY FOR THE EXERCISE
OF ITS DISCRETION NOT TO PROVIDE FIRE
PROTECTION SERVICES.

As shown above, a board of county commissioners has discretionary authority
to provide, or not provide, fire protection services in part or the whole of the
county. Your second question involves the financial liability that accrues from
exercising that discretion.

By enacting the Governmental Tort Claims Act (“Tort Claims Act”), see 51
0.S.2011 & Supp.2013, §§ 151 — 172, the Legislature statutorily established
the doctrine of sovereign immunity in Oklahoma in favor of the State and its
political subdivisions, together with its officers and employees acting within
the scope of their official duties, making them immune from liability for torts
committed by them. 51 O.S.2011, § 152.1(A). Counties are included within the
meaning of “political subdivisions” in the Tort Claims Act. Id. § 152(11)(c).

In the same legislation, the Legislature waived the liability protection of sov-
ereign immunity for such torts for the State and its political subdivisions only,
(id. §§ 152.1(B); 153) except for certain specific exemptions from that waiver.
51 O.S.Supp.2013, § 155.8 As observed by the Oklahoma Supreme Court:

The general waiver [of sovereign immunity] is not an infinite
blue sky. The scope of liability is limited in § 153 of the Act to
torts committed within the scope of employment where private
persons or entities would be liable under the laws of this state
and is subject to other limitations and exceptions specified in

8 Limits on the extent of the waiver of financial liability for harms caused by tort are set forth

in 51 0.S.2011, § 154.
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the Act. Thirty carefully enumerated exemptions from liability
are provided in 51 O.S.Supp.1989, § 155.

Nguyen v. State, 788 P.2d 962, 964 (Okla. 1990).° Section 155 provides in
relevant part:

The state or a political subdivision shall not be liable if a loss
or claim results from:

4. Adoption or enforcement of or failure to adopt or enforce
a law, whether valid or invalid, including, but not limited
to, any statute, charter provision, ordinance, resolution,
rule, regulation or written policy;

5. Performance of or the failure to exercise or perform any act
or service which is in the discretion of the state or political
subdivision or its employees;

6. Civil disobedience, riot, insurrection or rebellion or the
failure to provide, or the method of providing, police, law
enforcement or fire protection;

18. An act or omission of an independent contractor or con-
sultant or his or her employees, agents, subcontractors or
suppliers or of a person other than an employee of the state
or political subdivision at the time the act or omission oc-
curred|.]

51 0.8.Supp.2013, § 155.

The Supreme Court of Oklahoma has ruled that Section 155(5)’s discretionary
function exception to the general waiver of sovereign immunity under the Tort
Claims Act is not as unlimited as the text appears to suggest:

From the outset we note that the discretionary function exemp-
tion from governmental tort liability is extremely limited. Rob-
inson v. City of Bartlesville Bd. of Educ., 700 P.2d 1013 (OkL.
1985). This is so because a broad interpretation would com-
pletely eradicate the government’s general waiver of immunity.
Almost all acts of government employees involve some element
of choice and judgment and would thus result in immunity if the
discretionary exemption is not narrowly construed. Just as the

?  Section 155’s list of exemptions to the general waiver of sovereign immunity has grown from

30 to 37 since the court issued its opinion in Nguyen. See 51 O.S.Supp.2013, § 155.
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waiver is not a blue sky of limitless liability, the discretionary
exemption is not a black hole enveloping the waiver.

Nguyen, 788 P.2d at 964 (footnote omitted). In view of the foregoing concern,
the Oklahoma Supreme Court chose to adopt a “planning-operational” approach
to understanding the scope of Section 155(5)’s discretionary exemption from
Oklahoma’s general waiver of sovereign immunity:

The majority approach under the Federal Tort Claims Act
(FTCA) and similar state acts is the planning-operational ap-
proach. This approach is in accord with Robinson, at 1017.
Under this approach initial policy level or planning decisions
are considered discretionary and hence immune, whereas op-
erational level decisions made in the performance of policy are
considered ministerial and not exempt from liability.

Id. at 964-65 (footnotes omitted).!°

The Oklahoma Supreme Court has similarly narrowly construed the exemp-
tion found in Section 155(6) to also reflect the planning-operational approach:

Exemptions 4, 5, and 6, when read together with this Court’s
explanations, define clearly the scope of statutory immunity
concerning law enforcement. The State and its political subdivi-
sions enjoy immunity for the choice to adopt or enforce a law,
the formulation of law enforcement policy, and the method by
which policy is implemented. The exemptions do not apply to
tortious acts of government servants in the daily implementa-
tion of policy. The blanket immunity the State seeks concerning
police pursuits does not exist in Oklahoma’s statutory law or
jurisprudence.

State ex rel. Dep t of Pub. Safety v. Gurich, 238 P.3d 1, 4 (Okla. 2010).

Should a board of county commissioners choose to contract with a municipal-
ity, a charitable corporation, or a fire protection district to provide fire protec-

10

Other cases applying this approach are Robinson v. City of Bartlesville Board of Education,
700 P.2d 1013, 1017 (Okla. 1985) (holding that the negligent maintenance of a parking lot oper-
ated by the Board of Education was an operational level decision and not exempt from liability)
and Carlson v. City of Broken Arrow, 884 P.2d 1209, 1212 (Okla. Civ. App. 1994) (affirming
the dismissal of a widow’s claim that her husband would have survived a heart attack but for
inadequate care available in the city’s Level I ambulance, holding that the City of Broken Ar-
row’s decision to provide Level I ambulance care instead of Level IV ambulance care was a
policy decision that exempted the city from liability). The Legislature appears to have acceded
to the Oklahoma Supreme Court’s interpretation of Section 155(5) since it has not since chosen
to amend Section 155(5) to broaden the exemption.



38 Opinions of the Attorney General 2014-5

tion services in the county, such legal entities, being legally distinct from the
county, would be independent contractors. Absent any reservation by the board
of county commissioners of the right to direct or supervise the provision of such
services, the county would be financially exempt from any torts committed by
such independent contractors. See 51 O.S.Supp.2013, § 155(18).

In summary, under the “planning-operational approach” set forth above, the
policy decision of a board of county commissioners expressing its lawful discre-
tion to either provide or not provide fire protection services directly, pursuant
to the provisions of 19 O.S.2011, § 351, or by contracting for such services
pursuant to the authority of 19 0.S.2011, §§ 351.1, 351.3, would be protected by
sovereign immunity from claims for financial liability pursuant to the exemption
from its waiver provided by 51 O.S.Supp.2013, § 155(4), (5), (6). Accordingly,
apolicy decision by a board of county commissioners not to provide fire protec-
tion services in a portion of an unincorporated area of the county not currently
receiving fire protection services would, under Section 155(5), be immune from
financial liability. See Carlson, 884 P.2d at 1211 (an entity that is given discre-
tionary authority to provide services at different levels is provided immunity to
determine as a matter of policy the level of services it is willing to provide). On
the other hand, if a board of county commissioners decides to directly provide
fire protection services in a portion of an unincorporated area of the county not
currently receiving fire protection services, the actual provision of fire protec-
tion services might not be exempt under Section 155(5) if such services, in fact,
are not provided or if they, in fact, are negligently provided. See Robinson, 700
P.2d at 1017 (once an entity exercises its discretion to perform an act, it is liable
for harm caused by negligence committed by it in the performance of the act).

A decision by a board of county commissioners to contract with a municipality,
a charitable corporation, or a fire protection district to provide fire protection
services in a portion of an unincorporated area of the county not currently
receiving fire protection services in lieu of the county directly providing fire
protection services, is likewise immune from financial liability pursuant to
Section 155(5). The county is also immune from liability pursuant to Section
155(18) for any torts committed by a legal entity contracting to perform the
fire protection services for the county, to the extent the contracting legal entity
is shown to be an independent contractor.

It is, therefore, the official Opinion of the Attorney General that:

1. A board of county commissioners has discretionary authority
to provide fire protection services in the county, either directly
or through contracts, but is not under an affirmative legal duty
to provide such services. See 19 0.S.2011, §§ 351, 351.1, 351.3.

2. The legal authority conferred on boards of county commis-
sioners to provide fire protection services in the county is
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permissive, rather than mandatory, and boards of county com-
missioners have discretion to determine as a matter of policy
whether, when, how, and where within the county to provide
fire protection services.

When a policy decision is made by a board of county commis-
sioners to directly provide or not provide fire protection services
in an unincorporated area of the county not currently receiving
fire protection services the county is protected by sovereign
immunity. See 51 O.S.Supp.2013, § 155@4), (5), (6); Nguyen v.
State, 788 P.2d 962, 964-65 (Okla. 1990); State ex rel. Dep’t of
Pub. Safety v. Gurich, 238 P.3d 1, 4 (Okla. 2010).

. When a policy decision is made by a board of county com-

missioners to directly provide fire protection services in an
unincorporated area of the county not currently receiving fire
protection services, any torts committed in operationally car-
rying out that policy are not shielded from financial liability
by sovereign immunity. See Nguyen, 788 P.2d at 964-65; State
ex rel. Dep’t of Pub. Safety, 238 P.3d at 4.

When a policy decision is made by a board of county commis-
sioners to not directly provide fire protection services in an
unincorporated area of the county not currently receiving fire
protection services, but instead to contract with a municipality,
charitable corporation, or a fire protection district to provide
such fire protection services in such area, the county is pro-
tected from financial liability by sovereign immunity. See 51
0.S.Supp.2013, § 155(5); Nguyen, 788 P.2d at 964-65; State ex
rel. Dep’t of Pub. Safety, 238 P.3d at 4.

When a policy decision is made by a board of county commis-
sioners to not directly provide fire protection services in an
unincorporated area of the county not currently receiving fire
protection services, but instead to contract with a municipality,
charitable corporation, or a fire protection district to provide
such fire protection services in such area, the county is immune
from any torts operationally committed by the contracting
entity if the contracting entity is found to be an independent
contractor. 51 O.S.Supp.2013, § 155(18).

E. SCOTT PRUITT
ATTORNEY GENERAL OF OKLAHOMA

CHARLES S. ROGERS
SENIOR ASSISTANT ATTORNEY GENERAL



OPINION 2014-6

Ms. Deby Snodgrass, Executive Director April 22,2014
Oklahoma Tourism and Recreation Department

This office has received your request for an official Attorney General Opinion
in which you ask, in effect, the following question:

May the Oklahoma Tourism and Recreation Commission, pursu-
ant to its statutory authority and consistent with constitutional
limitations on the use of public funds, lease municipal land for the
operation of a public park if the expenses associated with such lease
and operation result in a financial loss to the Commission?

INTRODUCTION

The Oklahoma Tourism and Recreation Commission (“Tourism Commission”
or “Commission”) was created in 1972 pursuant to the Oklahoma Tourism and
Recreation Act. See 1972 Okla. Sess. Laws ch. 152, § 2. The statutory purposes
of the Tourism Commission, along with the department that it oversees, include
the following:

* to “[c]onserve and protect the parkland under the control
of the Commission;”

* to “[o]versee the operation and maintenance of the state’s
lodges and golf courses;”

* to “[p]Jromote tourism by publicity and dissemination of
information;”

® to “[a]ssist in promotion of events sponsored by munici-
palities, associations, and organizations commemorating
special events of local or historical interest;”

* to “[e]ducate the public on the people, places, events, cul-
ture, and history of Oklahoma; and”

® to “[flunction in an advisory capacity to the Governor,
State Legislature, state agencies, municipalities, and to
private organizations on matters pertaining to tourism and
recreation.”

74 0.S.2011, § 2202(A).

In addition to these broad purposes, the Commission is granted certain specific
authority by statute. With regard to state parks, the Commission is authorized
to “[h]ave the exclusive possession and control of, and to operate and main-
tain for the benefit of the people of the State of Oklahoma all state parks and
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all lands and other properties now or hereafter owned or leased by the state
or Commission for park or recreational purposes[.]” 74 0.S.2011, § 2212(1).
The Commission also is specifically authorized to acquire, maintain, use and
operate real property deemed “necessary or convenient to the exercise of [its]
powers, rights, privileges and functions[.]” Id. § 2212(2). The Commission
may acquire such property through a variety of means, including “purchase,
exchange, lease, gift, condemnation, or in any other manner[.]” Id.; see also id.
§ 2212(3) (authorizing the Commission “from time to time [to] lease, without
restriction as to term, any property which the Commission shall determine to be
necessary or convenient to more fully carry into effect [its] duties and powers”).

According to your request, the Tourism Commission currently leases property
from certain Oklahoma municipalities for the purpose of operating public parks.
In each case, the Commission pays only nominal consideration for the lease,
but pays the municipality to provide services such as water, sewer and trash
collection in the park. In addition, we understand that the Commission incurs
additional cost to provide law enforcement, groundskeeping and maintenance
services for the parks. Finally, our understanding is that in some of these parks,
the Commission has paid to erect or improve certain structures on park property.
According to your request, each park operates at a financial loss to the Tourism
Commission.

ANALYSIS

You ask whether the Commission’s use of appropriated funds to lease and main-
tain municipal land for state-run parks as described above comports with appli-
cable law. By the plain terms of Section 2212, the Commission may lease real
property that is “necessary or convenient” to the exercise of the Commission’s
statutory functions. See 74 O.S.2011, § 2212(2). Of course, one such function
is the operation and maintenance of state parkland and other property “now or
hereafter owned or leased by the state or Commission for park or recreational
purposes|.]” Id. § 2212(1). Accordingly, the leasing arrangements you describe
are statutorily permissible.

As you recognize in your request, the use of public funds also must satisfy
certain constitutional requirements. Specifically, you ask whether the leasing
of municipal land for public parks, including the ancillary expenses incurred
to operate the parks in question, violates either of two clauses in Sections 14
and 15 of Article X of the Oklahoma Constitution. First, Section 14 prohibits
the State from “assum[ing] the debt of any county, municipal corporation, or
political subdivision of the State.” OKLA. CONST. art. X, § 14(A). Second, under
Section 15 “the credit of the State shall not be given, pledged, or loaned to any
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... municipality, or political subdivision of the State[.]” OKLA. CONST. art. X,
§ 15(A). We address each constitutional provision in turn.!

In common usage, debt is defined as “something (as money, goods, or services)
owed by one person to another.” See WEBSTER’S THIRD NEW INTERNATIONAL
DICTIONARY 583 (3d ed. 1993). “Assumption of indebtedness, in the ordinary
acceptation of the words, means for one person to bind himself to pay the debt
incurred by another.” Pawnee County Excise Bd. v. Kurn, 101 P.2d 614, 618
(Okla. 1940) (quoting Sa/mon River-Grande Ronde Highway Improvement Dist.
v. Scott, 27 P.2d 183, 184 (Ore. 1933)). In addition to prohibiting the literal
assumption of municipal debt, Section 14 also prohibits financing arrangements
that involve state instrumentalities issuing bonds for the benefit of a particular
municipality, see In re Oklahoma Capitol Improvement Authority, 289 P.3d
1277, 1282-83 (Okla. 2012), or essentially serving as a contingent guarantor of
a municipal obligation. See Reherman v. Okla. Water Res. Bd., 679 P.2d 1296,
1301 (Okla. 1984).

Based on your description of the Tourism Commission’s leasing arrangements,
nothing therein can be characterized as an assumption of municipal debt by the
Commission. The Commission’s lease of land from the municipalities merely
creates a lessor-lessee relationship,? while concomitant payments to the munici-
palities for the provision of utility and other services amounts to nothing more
than a consumer-provider relationship. In return for the amounts expended,
the Commission is receiving control of the leased property and the benefits of
the services provided by the municipalities. While this arrangement may be
economically beneficial to the municipalities and arguably detrimental to the
finances of the Commission, it does not involve an assumption of municipal
debt or other financing scheme that would be prohibited by Section 14.

For similar reasons, the leasing arrangement does not involve a pledge of credit
by the State that would violate Section 15 of Article X of the Oklahoma Con-
stitution. See Okla. Capitol Improvement Auth., 289 P.3d at 1282 (describing
the provisions of Sections 14 and 15 as “intertwined”). Credit is commonly
understood to mean, among other things, “financial or commercial trustwor-
thiness[.]” See WEBSTER’S THIRD NEW INTERNATIONAL DICTIONARY at 533;
see also A.G. Opin. 84-5, at 15 (defining “credit” in the context of Section 15
as “[t]he ability of a business or person to borrow money, or obtain goods on

! We note that Section 14 also requires that taxpayer funds be used only for public purposes.
OKLA. CONST. art. X, § 14(A). However, we find extended discussion of the “public purpose”
requirement to be unnecessary to answer your question; there can be little dispute that operat-
ing a public park fits within the meaning of “public purpose” under Section 14(A). See, e.g.,
Burkhardt v. City of Enid, 771 P.2d 608, 610 (Okla. 1989) (“For taxation purposes, public use
‘requires that the work shall be essentially public and for the general good of all the inhabit-
ants of the taxing body.””) (quoting Bd. of Comm’rs v. Shaw, 182 P.2d 507, 515 (Okla. 1947)).

2 Ofcourse, if the Commission wishes to discontinue these relationships, it can simply cancel
the leases or elect not to renew, subject to the terms of the lease agreements.
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time, in consequence of the favorable opinion held by the particular lender as
to solvency and reliability”) (quoting BLACK’S LAW DICTIONARY 331 (rev. 5th
ed. 1979). There is simply nothing in the leasing arrangements that involves
the municipalities benefitting in any way from a pledge or loan of credit from
the State. Accordingly, the leasing arrangements do not violate that provision
of Section 15.

Finally, we conclude that nothing in the leasing arrangements — including im-
provements made to the leased property —amounts to an unconstitutional “gift”
prohibited by Section 15. See OKLA. CONST. art. X, § 15(A) (“[N]or shall the
State...make a donation by gift, subscription to stock, by tax, or otherwise, to
any company, association, or corporation.”). A plain reading of this prohibition
shows that it does not apply to municipalities or political subdivisions. Indeed,
where this office has concluded that a particular transaction was an unconstitu-
tional gift, the transactions at issue were for the benefit of private entities, not
municipalities or political subdivisions. See, e.g., A.G. Opin. 81-16 (concluding
that state expenditures for permanent improvements to leased property, where
the lessor is a private actor, violate Section 15); A.G. Opin. 80-283 (conclud-
ing, in part, that a state appropriation to improve properties owned by private
entities violates Section 15).

It is, therefore, the official Opinion of the Attorney General that:

The Oklahoma Tourism and Recreation Commission may, pursuant
to 74 0.S.2011, § 2212 and Sections 14 and 15 of Article X of the
Oklahoma Constitution, lease municipal land for the operation of
a public park, even if the expenses associated with such operation
result in a financial loss to the Commission.

E. SCOTT PRUITT
ATTORNEY GENERAL OF OKLAHOMA

ETHAN SHANER
ASSISTANT ATTORNEY GENERAL
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The Honorable Scott M. Inman June 18, 2014
State Representative, District 94

This office has received your request for an Attorney General Opinion in which
you ask, in effect, the following question:

Section 144 of Senate Bill 2127—the general appropriations bill
for the coming fiscal year—purports to direct the State Board
of Equalization to (1) increase by approximately $7.9 million the
amount it certified for appropriation, and (2) correspondingly
reduce by approximately $7.9 million the amount that the Board
set aside for transfer to Oklahoma’s Higher Learning Access Trust
Fund. Is Section 144 lawful?

1.
INTRODUCTION

In 1992, the Oklahoma Legislature passed the “Oklahoma Higher Learning
Access Act,” which created a college scholarship program called “Oklahoma’s
Promise.” 70 0.S.2011 & Supp.2013, §§ 2601 — 2605. Oklahoma’s Promise
provides college tuition assistance to Oklahoma students who might otherwise
not be able to afford to attend college. Subject to the availability of funds, the
program guarantees that those students who meet the eligibility criteria will be
awarded tuition assistance. /d. In the decade plus since its creation, the program
has awarded tuition assistance to thousands of Oklahoma students, allowing
those students to achieve their dream of receiving a college education. To date,
the program has never had to turn down a qualifying student due to lack of
funding.

The tuition assistance paid by Oklahoma’s Promise comes from the Oklahoma
Higher Learning Access Trust Fund (“Trust Fund”). 70 O.S.Supp.2013, § 3953.1.
Since 2007, funding for the Trust Fund has been governed by 62 O.S.Supp.2013,
§ 34.87, which creates a three-step process for funding Oklahoma’s Promise.

First, no later than November 1 of each year, the State Regents for Higher Edu-
cation are required to estimate the amount of revenue they deem necessary to
fund the scholarship awards for the fiscal year beginning the following July 1,
and then provide this estimate to the State Board of Equalization. Id. § 34.87(1).

Second, at its December meeting, the State Board of Equalization “shall deter-
mine the total amount of revenue necessary to fund awards . . . for the fiscal year
which begins the following July 1 and subtract such amount from the amount it
certifies as available for appropriation from the General Revenue Fund by the
Legislature for such fiscal year[.]” Id. § 34.87(2).
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Third, “[n]otwithstanding any other provisions of law directing the apportion-
ment of revenues . . . the Director of the Office of Management and Enterprise
Services shall transfer on a periodic basis as needed the amount of revenue
subtracted pursuant to the provisions of paragraph 2 of this section to be de-
posited to the Oklahoma Higher Learning Access Trust Fund, in lieu of being
deposited to the General Revenue Fund.” Id. § 34.87(3).

On October 23, 2013, the State Regents fulfilled their obligation under 62
0O.S.Supp.2013, § 34.87(1) to provide the State Board of Equalization with an
estimate of the amounts necessary to fund Oklahoma’s Promise for fiscal year
2015. In a letter to Governor Mary Fallin, in her capacity as Chair of the State
Board of Equalization, Chancellor Glen Johnson estimated that the program
needed $61 million to fund the estimated 18,300 eligible students.! The State
Regents recommended that $57 million be allocated to the Trust Fund, with the
remaining $4 million to be funded from Trust Fund reserves. Id. n.1.

On December 19, 2013, the State Board of Equalization fulfilled its obligation
under 62 O.S.Supp.2013, § 34.87(2) to determine the amount necessary to
fund Oklahoma’s Promise, concluding that the full $57 million requested by
the State Regents should be set aside for transfer into the Trust Fund. Minutes
from the State Bd. of Equalization (Dec. 19, 2013) (on file with author). The
State Board of Equalization thus subtracted that $57 million from the amount
it certified to the Legislature as being available in the General Revenue Fund
for appropriation.

On May 23, 2014, the Legislature approved S.B. 2127, the general appropria-
tions bill for fiscal year 2015. Section 144 of S.B. 2127 states as follows:

The State Board of Equalization shall reduce the amount sub-
tracted from the monies being deposited to the General Revenue
Fund, as certified by the Board February 18, 2014, pursuant to
provisions of paragraph 2 of Section 34.87 of Title 62 of the
Oklahoma Statutes for fiscal year 2015 by Seven Million Eight
Hundred Ninety-four Thousand Seven Hundred Thirty-seven
Dollars ($7,894,737.00), requiring that the Oklahoma Higher
Learning Access Trust Fund be used for any additional monies
needed to fund the Oklahoma Higher Learning Access Program
for fiscal year 2015.

2014 Okla. Sess. Laws ch. 420, § 144.

Section 144 thus purports to require the State Board of Equalization to increase
the amount certified by the State Board of Equalization as available for general

! Letter from Glen D. Johnson, Chancellor, Okla. State Regents for Higher Educ. to Mary Fallin,
Governor of Oklahoma (Oct. 23, 2013) attached to Minutes from the State Bd. of Equalization
(Dec. 19, 2013) (on file with author).
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appropriation by $7,894,737, and in turn, correspondingly reduce the amount
set aside for transfer to the Trust Fund by $7,894,737.

In effect, the Legislature has attempted to siphon $7,894,737 away from Okla-
homa’s Promise so that it can be spent elsewhere. You ask whether the Legis-
lature’s attempt to do so is lawful. We conclude that it is not.

II.

SECTION 144 VIOLATES ARTICLE V, SECTIONS
56 AND 57 BECAUSE IT IS A SUBSTANTIVE LAW
PROVISION THAT ALTERS THE STATE BOARD
OF EQUALIZATION’S CONSTITUTIONAL AND
STATUTORY CERTIFICATION OBLIGATIONS, AS
WELL AS THE DIRECTOR OF THE OFFICE OF
MANAGEMENT AND ENTERPRISE SERVICES’
OBLIGATION UNDER 62 O.S.SuPP.2013, § 34.87
TO TRANSFER INTO THE TRUST FUND THE
FULL AMOUNT OF FUNDS CERTIFIED BY THE
BOARD OF EQUALIZATION AT ITS DECEMBER
MEETING.

Section 144 of S.B. 2127 purports to alter two substantive legal obligations.
First, it alters the State Board of Equalization’s obligation under Article X, Sec-
tion 23 to certify the amount available for appropriation. Second, it alters the
State Board of Equalization’s obligation under 62 O.S.Supp.2013, § 34.87(2)
to determine the amount needed to fund Oklahoma’s Promise for the coming
year. Section 144 also has the downstream effect of altering the Director of the
Office of Management and Enterprise Services’ substantive obligation under
62 O.S.Supp.2013, § 34.87(3) to “notwithstanding any other provision of law
directing the apportionment of revenues” transfer to the Trust Fund the full
amount certified by the State Board of Equalization at its December meeting.

S.B. 2127 is, however, a general appropriations bill. See 2014 Okla. Sess. Laws
ch. 420 (where the title of the Act describes it as, “An Act relating to general
appropriations for the expenses of various agencies of the executive, legislative
and judicial departments of the state[.]”). As such, Article V, Section 56 of the
Oklahoma Constitution requires that it contain only appropriative provisions.
1d.; see also Fent v. State ex rel. Office of State Fin., 184 P.3d 467, 476 (Okla.
2008) (“[A] general appropriation bill may only make appropriations to the
exclusion of any substantive law provisions.”). For purposes of Article V, Sec-
tion 56, an appropriation is “the designation or authorization of the expenditure
of public moneys and stipulation of the amount, manner and purpose for a
distinct use or for the payment of a particular demand.” Smith ex rel. State v.
State Bd. of Equalization, 630 P.2d 1264, 1266 (Okla. 1981). Section 144 does
not effectuate an appropriation because it is not the designation of a specific
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amount of money for a distinct use.? Rather, Section 144 is a direction to the
State Board of Equalization to alter substantive obligations imposed on the
Board by Article X, Section 23 and 62 O.S.Supp.2013, § 34.87.% This attempt

2 Nor can Section 144 be considered a mere transfer of funds the likes of which are sometimes

found in general appropriations bills. See, e.g., Sections 145-171 of S.B. 2127 (requiring the
Director of Office of Management and Enterprise Services to transfer money between various
funds, and labeling these provisions as “transfers” in both the act’s title and in the heading to
each provision). Transfers of that sort involve legislative direction to the Director of the Office
of Management and Enterprise Services to move cash on hand between accounts, and thus
have no effect on the State Board of Equalization’s obligation to certify the amount of revenues
expected to be realized in the coming fiscal year. Additionally, Section 144 is more than a mere
transfer because it requires a constitutionally created board to vote to take an official action
altering actions taken by that board pursuant to statutory and constitutional mandates. In any
event, any argument that Section 144 was a mere transfer would be squarely foreclosed by the
fact that even the Legislature did not view Section 144 as a transfer, as it neither labeled it as
such, nor described it as such in the title of S.B. 2127.

3 Article X, Section 23 provides in relevant part:
To ensure a balanced annual budget, pursuant to the limitations contained in the
foregoing, procedures are herewith established as follows:

1. Not more than forty-five (45) days or less than thirty-five (35) days prior to the
convening of each regular session of the Legislature, the State Board of Equal-
ization shall certify the total amount of revenue which accrued during the last
preceding fiscal year to the General Revenue Fund and to each Special Revenue
Fund appropriated directly by the Legislature, and shall further certify amounts
available for appropriation which shall be based on a determination, in accor-
dance with the procedure hereinafter provided, of the revenues to be received
by the state under the laws in effect at the time such determination is made, for
the next ensuing fiscal year, showing separately the revenues to accrue to the
credit of each such fund of the state appropriated directly by the Legislature.

2. Such certification shall be filed with the Governor, the President and President
Pro Tempore of the Senate, and the Speaker of the House of Representatives.
The Legislature shall not pass or enact any bill, act or measure making an ap-
propriation of money for any purpose until such certification is made and filed,
unless the State Board of Equalization has failed to file said certification at the
time of convening of said Legislature. In such event, it shall be the duty of the
Legislature to make such certification pursuant to the provisions of this section.
All appropriations made in excess of such certification shall be null and void;
provided, however, that the Legislature may at any regular session or special
session, called for that purpose, enact laws to provide for additional revenues or
areduction in revenues, other than ad valorem taxes, or transferring the existing
revenues or unappropriated cash on hand from one fund to another, or making
provisions for appropriating funds not previously appropriated directly by the
Legislature. Whereupon, it shall be the duty of the State Board of Equalization
to make a determination of the revenues that will accrue under such laws and
ninety-five percent (95%) of the amount of any increase or decrease resulting,
for any reason, from such changes in laws shall be added to or deducted from
the amount previously certified available for appropriation from each respective

------ Continued
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to change those substantive obligations of the State Board of Equalization—and
in turn the substantive obligation of the Director of the Office of Management
and Enterprise Services to transfer the amount of funds initially certified by the
Board of Equalization—is invalid because it is a substantive provision of law
in a general appropriations bill.*

And even if S.B. 2127 is considered a special appropriations bill because it
contains a mixture of substantive and appropriative provisions, it is unconsti-
tutional because it fails to comply with Article V, Section 57’s single subject
requirement. Fent, 184 P.3d at 476 (“If the multiple provisions in a special ap-
propriation bill include substantive law as well as the appropriation law, each
and every provision must be closely related to a single subject.”).

The test under the single subject rule is “germaneness,” a test that looks to see
if the provisions in the bill all relate to a common theme or purpose. /d. Sen-
ate Bill 2127 plainly fails that test, as it contains a host of appropriations and
transfers to various agencies for various purposes, and the Oklahoma Supreme
Court has previously rejected the notion that such wide-ranging appropriations
can be considered germane to a broad theme like “allocating revenues.” Fent,
184 P.3d at 476.°

fund, as the case may be. The State Board of Equalization shall file the amount
of such adjusted certification, or additional certification for funds not previously
appropriated directly by the Legislature, with the Governor, with the President
and President Pro Tempore of the Senate, and the Speaker of the House of Rep-
resentatives, and such adjusted amount shall be the maximum amount which
can be appropriated for all purposes from any such fund for the fiscal year being
certified.

1d.

4 Another way to look at it is this: are the provisions in Article X, Section 23 and 62

0.S.Supp.2013, § 34.87 that impose the underlying obligations on the State Board of Equaliza-
tion substantive law provisions? As codified provisions of law imposing ongoing substantive
obligations, of course they are. With that so, Section 144, which purports to alter those underlying
obligations cannot plausibly be characterized as anything ozher than a substantive provision.

5 Section 144 might well be constitutionally infirm for two additional reasons. First, the legal

process established by 62 O.S.Supp.2013, § 34.87 for the certification and transfer of funds to
the Trust Fund likely constitutes a “proceeding” for purposes of Article V, Section 54, which
prevents the Legislature from substantively altering that proceeding once it has been initi-
ated. Second, Section 144’s diversion of Trust Funds away from their intended purpose likely
violates the principle announced in Moran v. State ex rel. Derryberry, 534 P.2d 1282, 1288
(Okla. 1975), that Article 11, Section 15 prevents the Legislature from diverting trust funds to
which trust beneficiaries have a vested right. Id.; see Tulsa Stockyards, Inc. v. Clark, 321 P.3d
185, 192 (Okla. 2014) (“A ‘vested right’ is the power to do certain actions or possess certain
things lawfully, and is substantially a property right, and may be created either by common
law, by statute, or by contract. And when it has once been created, and has become absolute, it
is protected from the invasion of the Legislature by those provisions in the Constitution which
apply to such rights.”) (quoting Moran, 34 P.2d at 1288).
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I11.

THE LEGISLATURE LACKS THE AUTHORITY
TO DIRECT THE STATE BOARD OF EQUALIZA-
TION HOW TO CARRY OUT ITS CONSTITU-
TIONAL DUTY TO CERTIFY THE AMOUNT OF
FUNDS AVAILABLE TO THE LEGISLATURE FOR
APPROPRIATION.

Section 144 of S.B. 2127 purports to require the State Board of Equalization
to do two things. First, the State Board of Equalization must increase by nearly
$7.9 million the amount that it at its December meeting determined—pursuant
to its constitutional obligation under Article X, Section 23 to do so—was avail-
able for the Legislature to appropriate to fund government operations for the
coming year. Second, the State Board of Equalization must reduce by nearly
$7.9 million the amount that it at its December meeting determined—pursuant
to its statutory obligation under 62 O.S.Supp.2013, § 34.87(2) to do so—was
needed to fund Oklahoma’s Promise for the coming year.

Article X, Section 23 imposes upon the State Board of Equalization the duty
to determine, prior to the start of each regular session of the Legislature, how
much money will be available in the General Revenue Fund for appropriation by
the Legislature. While the Legislature is bound by the certification of revenues
made by the State Board of Equalization, Article X, Section 23(2) allows the
Legislature to “enact laws to provide for additional revenues or a reduction in
revenues,” in which case the State Board of Equalization must “make a deter-
mination of the revenues that will accrue under such laws.” Id. In other words,
the State Board of Equalization has a constitutional duty to meet after the end
of the legislative session to determine if it needs to amend the amount it has
certified as available for appropriation due based on any changes in the law that
will affect general revenues expected in the coming fiscal year.

Here, the Legislature has attempted to do more than simply pass a law that “pro-
vides for additional revenue or for a reduction in revenues.” /d. To the contrary,
Section 144 does nothing to increase or decrease revenues to be received by the
State in the coming year. Rather, it simply directs the State Board of Equaliza-
tion to increase the amount it has certified, and by a specific amount. Article X,
Section 23 does not give the Legislature the authority to determine how much
should be certified as available for it to appropriate. Only the State Board of
Equalization has that authority, and the Constitution vests that authority solely
with the State Board of Equalization precisely to prevent the Legislature from
attempting to determine how much should be available to it for appropriation.
Article X, Section 23 creates a structural separation of powers between the State
Board of Equalization and the Legislature. With Section 144 of S.B. 2127, the
Legislature has infringed upon the State Board of Equalization’s constitutional
authority to determine the amount available for appropriation. Thus, the Legisla-
ture is without authority to direct the State Board of Equalization in this manner.
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Iv.
CONCLUSION

Given the invalidity of Section 144, 62 O.S.Supp.2013, § 34.87 remains the
provision of law governing the obligations of the State Board of Equalization
and the Director of the Office of Management and Enterprise Services with
regard to the funding of the Oklahoma Higher Learning Access Trust Fund. As
such, the State Board of Equalization must decline to reduce the amount it has
set aside in December for transfer to the Trust Fund, and the Director of the
Office of Management and Enterprise Services must comply with his statutory
duty under 62 O.S.Supp.2013, § 34.87(3) to transfer to the Trust Fund the full
$57 million set aside for that purpose by the Board at its December meeting.

It is, therefore, the official Opinion of the Attorney General that:

1. Because S.B. 2127 is a general appropriations bill, it can contain
only appropriations, and cannot contain any substantive law.
Fentv. State ex rel. Office of State Fin., 184 P.3d 467, 476 (Okla.
2008). Section 144 is substantive law. Section 144 thus violates
Article V, Section 56 of the Oklahoma Constitution.

2. EvenifS.B.2127is considered a special appropriations bill (i.e.,
a bill that contains a mixture of appropriative and substantive
law provisions), Section 144 is still unconstitutional, because
special appropriations bills must comply with the single-subject
rule of Article V, Section 57 of the Oklahoma Constitution and
S.B. 2127 plainly addresses multiple non-germane subjects.

3. Pursuant to Article X, Section 23 of the Oklahoma Constitution,
the Legislature lacks the authority to direct the State Board
of Equalization how to calculate the amount to be certified as
available for appropriation.

4. Given the invalidity of Section 144, 62 O.S.Supp.2013, § 34.87
remains the provision of law governing the obligations of the
State Board of Equalization and the Director of the Office of
Management and Enterprise Services with regard to the fund-
ing of the Oklahoma Higher Learning Access Trust Fund.

E. SCOTT PRUITT
ATTORNEY GENERAL OF OKLAHOMA

PATRICK R. WYRICK
SOLICITOR GENERAL
OKLAHOMA OFFICE OF THE ATTORNEY GENERAL
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The Honorable Sally Kern July 3, 2014
State Representative, District 84

This office has received your request for an Attorney General Opinion in which
you ask, in effect, the following questions:

1. Does 2014 Okla. Sess. Laws ch. 13, § 1 allow all statewide
organizations representing retired educators to each appoint
a member to serve concurrently on the Oklahoma Teachers’
Retirement System Board of Trustees, or only one organization
to appoint a single member?

2. If the answer to the first part of the question is only one, then
what is the appropriate process by which the organization’s ap-
pointed member will be selected from the number of statewide
organizations representing retired educators that presently
exist in Oklahoma?

L.
INTRODUCTION

Your question relates to the interpretation of an amendment to 70 O.S.Supp.2013,
§ 17-106.! This section sets forth the administration, operation, and maintenance
of the Oklahoma Teachers’ Retirement System Board of Trustees (“Teachers’
Retirement Board”). Most relevant here, Section 17-106(2)(a)-(1) provides for
the Teachers’ Retirement Board’s composition. According to the statute, the
Teachers’ Retirement Board shall consist of the following members:

(a) The State Superintendent of Public Instruction, ex officio
or a designee.

(b) The Director of the Office of Management and Enterprise
Services, ex officio or a designee.

(c) The Director of the Oklahoma Department of Career and
Technology Education, ex officio, or his or her designee.

(d) One member appointed by the Governor whose initial term
of office shall expire on January 14, 1991. The members
thereafter appointed by the Governor shall serve a term of
office of four (4) years which is coterminous with the term
of office of the office of the appointing authority.

I 2014 Okla. Sess. Laws ch. 13, § 1 amended 70 O.S.Supp.2013, § 17-106 (eff. July 1, 2014).
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() Two members shall be appointed by the Governor of the

®

State of Oklahoma and approved by the Senate. The two
members shall be: 1. a representative of a school of higher
education in Oklahoma whose term of office shall initially
be one (1) year, and 2. a member of the System of the
nonclassified optional personnel status whose initial term
of office shall be two (2) years. After the initial terms of
office the terms of the members shall be four (4) years.

Upon the expiration of the term of office of the stockbroker
member of the Board, the Governor shall appoint a member
to the Board whose initial term of office shall expire on
January 14, 1991. The members thereafter appointed by
the Governor shall serve a term of office of four (4) years
which is coterminous with the term of office of the office
of the appointing authority.

(g) Upon the expiration of the term of office of the represen-

tative of the insurance industry member of the Board, the
Governor shall appoint a member to the Board whose
initial term of office shall expire on January 14, 1991. The
members thereafter appointed by the Governor shall serve
a term of office of four (4) years which is coterminous with
the term of office of the office of the appointing authority.

(h) Upon the expiration of the term of office of the investment

(1)

W)

counselor member of the Board, the Governor shall ap-
point a member to the Board whose initial term of office
shall expire on January 14, 1991. The members thereafter
appointed by the Governor shall serve a term of office of
four (4) years which is coterminous with the term of office
of the office of the appointing authority.

Upon the expiration of the term of office of the active
classroom teacher member of the Board, the President Pro
Tempore of the Senate shall appoint a member to the Board,
who shall be an active classroom teacher and whose initial
term of office shall expire on January 8, 1991. The members
thereafter appointed by the President Pro Tempore of the
Senate shall serve a term of office of four (4) years.

Upon the expiration of the term of office of the retired
classroom teacher member of the Board, the Speaker of
the House of Representatives shall appoint a member to
the Board, who shall be a retired member of the System
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and whose initial term of office shall expire on January 8§,
1991. The members thereafter appointed by the Speaker of
the House of Representatives shall serve a term of office
of four (4) years.

(k) The Speaker of the House of Representatives shall appoint
a member to the Board, who shall be an active classroom
teacher and whose initial term of office shall expire on
January 3, 1989. The members thereafter appointed by the
Speaker of the House of Representatives shall serve a term
of office of four (4) years.

() The President Pro Tempore of the Senate shall appoint a
member to the Board, who shall be a retired member of
the System and whose initial term of office shall expire on
January 3, 1989. The members thereafter appointed by the
President Pro Tempore of the Senate shall serve a term of
office of four (4) years.

Id. This statute was amended by 2014 Okla. Sess. Laws ch. 13, § 1 (“2014 Ses-
sion Laws”) to include subsection (m) that provides: “A statewide organization
representing retired educators shall appoint a member to the Board who shall
be a nonvoting member.” Id. There are currently two statewide organizations
representing retired educators: the Retired Professional Oklahoma Educators
and the Oklahoma Retired Educators Association. You ask whether subsection
(m) allows for both organizations to appoint a member to serve on the Teachers’
Retirement Board concurrently, or whether it only allows for the appointment
of one member representing one organization.

II.

THE LEGISLATURE INTENDED THE 2014
SESSION LAWS TO ADD TO THE TEACHERS’
RETIREMENT BOARD ONLY ONE REPRESEN-
TATIVE FROM “A STATEWIDE ORGANIZATION
REPRESENTING RETIRED EDUCATORS.”

“The fundamental rule of statutory construction is to ascertain and give effect
to legislative intent.” J.L.M. v. State, 109 P.3d 336, 338 (Okla. 2005). Legisla-
tive intent is found by looking at the statutory language as a whole, rather than
piecemeal. See City of Tulsa v. State ex rel. Pub. Emp. Relations Bd., 967 P.2d
1214, 1220 (Okla. 1998). The statutory language will be given its “plain and
ordinary meaning unless it is contrary to the purpose and intent of the statute.”
Stump v. Cheek, 179 P.3d 606, 611 (Okla. 2007). And if the language is plain and
clearly expresses the intent of the Legislature, no further discussion is necessary.
Cattlemen's Steakhouse, Inc. v. Waldenville, 318 P.3d 1105, 1110 (Okla. 2013).



54 Opinions of the Attorney General 2014-8

Looking at Section 17-106 as a whole, it is clear that the Legislature intended
for the 2014 Session Laws to add to the Teachers’ Retirement Board only one
member appointed by one statewide organization representing retired educators.

The 2014 Session Laws amended Section 17-106(2) to include, as a nonvoting
member, a representative from “/a/ statewide organization representing retired
educators.” 2014 Okla. Sess. Laws ch. 13, § 1(m) (emphasis added). Notably,
the Legislature used the word “a” in describing “statewide organization.” The
plain and ordinary meaning of “a” is that it refers to a single thing or entity. In
fact, the dictionary defines “a” as a word “used as a function word before most
singular nouns . . . when the individual in question is undetermined, unidenti-
fied, or unspecified, esp. when the individual is being first mentioned or called
to notice.” WEBSTER’S THIRD NEW INTERNATIONAL DICTIONARY 1 (3d ed.
1993) (emphasis added). If the Legislature had intended to allow the addition of
multiple non-voting members, they would have used a more expansive word to
describe statewide organization such as “any” instead of “a” or said “statewide
organizations” instead of the singular “organization.” Instead, the Legislature
chose “a” and the singular form of “organization,” indicating its intent to allow
only one statewide organization to serve on the Board pursuant to subsection
(m). Because the language is plain and clearly expresses the Legislature’s intent,
no further stautory construction is necessary.

Reading the word “a” in the amendment to mean “any” would not make sense
in the context of Section 17-106. If one were to read the statute in this manner,
the door would be open for members to be added on the Teachers’ Retirement
Board any time a new organization met the “statewide organization represent-
ing retired educators” requirement. This could not have been the Legislature’s
intent. Looking at the other subsections detailing who serves on the Teachers’
Retirement Board further supports this conclusion.

Each subsection specifically states the number of appointees that it is allow-
ing. For example, subsections (a)-(c) name specific individuals who shall be
a member of the Teachers’ Retirement Board; subsections (d) and (f)-(I) state
either that an individual shall appoint “one member” or shall appoint “a mem-
ber;” and subsection (e) provides that “[t]wo members shall be appointed by the
Governor . . . and approved by the Senate[,]” listing specific qualifications those
individuals must meet. 70 O.S.Supp.2013, § 17-106(2). Each of these subsec-
tions specifically list how many individuals shall be placed on the Teachers’
Retirement Board, with all but one providing for the placement of one member.
And in that one instance when the statute allows more than one member to be
appointed through the same subsection, it specifically says so and sets out distinct
qualifications for those individuals. Most importantly, none of the subsections
leave open-ended the number of individuals to be appointed. Therefore, reading
subsection (m) to allow for the addition of an undefined amount of appointments
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to the Teachers’ Retirement Board would be inconsistent with the structure of
Section 17-106(2) as a whole.

I11.

BECAUSE THE LEGISLATURE HAS NOT ES-
TABLISHED A PROCEDURE FOR DETERMINING
WHO SITS ON THE TEACHERS’ RETIREMENT
BOARD, THE BOARD CAN PROMULGATE
RULES PRESCRIBING THAT PROCEDURE.

Because the Legislature intended subsection (m) to add only one non-voting
member to the Teachers’ Retirement Board, the Board is faced with the practi-
cal problem of determining who fills that single, available seat. The Teachers’
Retirement Board is responsible for “the general administration and...operation
of the retirement system and for making effective the provisions of the act.” 70
0.S.Supp.2013, § 17-106(1) (emphasis added). Further, the Teachers’ Retirement
Board is authorized under Section 17-106(10) to “establish rules and regulations
for the administration of the funds created by this act and for the transaction
of its business.” Id. § 17-106(10) (emphasis added). Prescribing the process
by which the Oklahoma Teachers’ Retirement System will select an appointee
pursuant to subsection (m) relates to the general administration and operation of
the retirement system, and is also necessary to transact the System’s business.

In order to conduct its business the Teachers’ Retirement Board must be able
to identify its members. Voting and nonvoting members alike affect how the
Teachers’ Retirement Board conducts business. While voting members can in-
fluence policy and decisions through their voting power, non-voting members
affect the same through their participation at Board meetings, and ability to
attend executive sessions. Because of this, there is an obvious need to clarify
the process by which a member from a statewide organization representing re-
tired educators is chosen. Indeed, without the ability to proscribe this process,
the Teachers’ Retirement Board would be faced with the practical problem of
deciding who to seat as a member when more than one representative from a
statewide organization attended the Teachers’ Retirement Board’s meetings.
Therefore, promulgating these rules is the only way the Teachers’ Retirement
Board can transact its business and make effective subsection (m). See 70
0O.S.Supp.2013, § 17-106(1), (10).

Because Section 17-106(1) and (10) authorize the Teachers’ Retirement Board
to promulgate rules implementing the amended statute, the process can therefore
be determined by that agency. See Adams v. Prof’l Practices Comm’n, 524 P.2d
932, 934 (Okla. 1974) (finding that it is “necessary and proper for administra-
tive agencies to adopt rules of procedure as to matters coming under [their]
jurisdiction”). Further, these rules will be valid so long as they are not arbitrary
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and capricious, Kifer v. Oklahoma Tax Commission, 956 P.2d 162, 166 (OKkla.
Civ. App. 1997), and do not conflict with Oklahoma’s Constitution. Horvat v.

State, ex rel Dep t of Corr., 95 P.3d 190, 192 (Okla. Civ. App. 2004).

It is, therefore, the official Opinion of the Attorney General that:

1.

The Legislature intended 2014 Okla. Sess. Laws ch. 13, § 1 to
allow for the appointment of one member to the Oklahoma
Teachers’ Retirement System Board of Trustees representing
one statewide organization of retired educators.

Rules governing the process by which the Oklahoma Teachers’
Retirement System Board of Trustees will select a member
from multiple statewide organizations representing retired
educators to serve on the Teachers’ Retirement Board may be
promulgated by that agency. 70 O.S.Supp.2013, § 17-106(10).
These rules will be valid as long as they are not arbitrary and
capricious, Kifer v. Oklahoma Tax Commission, 956 P.2d 162,
166 (Okla. Civ. App. 1997), and do not otherwise exceed the
scope of their authority. Adamsv. Prof’l Practices Comm’n, 524
P.2d 932, 934 (Okla. 1974).

E. SCOTT PRUITT
ATTORNEY GENERAL OF OKLAHOMA

SARAH A. GREENWALT
ASSISTANT SOLICITOR GENERAL
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The Honorable Arthur Hulbert September 16, 2014
State Representative, District 14

This office has received your request for an official Attorney General Opinion
in which you ask, in effect, the following question:

Does 19 O.S.Supp.2013, § 421.2 prohibit a board of county commis-
sioners from declaring county-owned real property as surplus to
the needs of the county during the time period beginning 30 days
before the filing period for any election of a county commissioner
and ending the day after a county commissioner is sworn in?

INTRODUCTION

Before turning to your question, we provide a brief summary of the powers
granted to a board of county commissioners under Oklahoma law regarding
the administration of county-owned property.

It is well established that counties within Oklahoma are “involuntary, subordi-
nate political subdivision[s] of the state,” Herndon v. Anderson, 25 P.2d 326,
329 (Okla. 1933), that may exercise only those powers that have been granted
to them by statute. Tulsa Exposition & Fair Corp. v. Bd. of Cnty. Commrs,
468 P.2d 501, 507 (Okla. 1970) (citing Johnston v. Conner, 236 P.2d 987 (Okla.
1951) and Herndon, 25 P.2d at 329). A county exercises its statutory authority
through an elected board of county commissioners. See 19 0.S.2011, § 3. Like
the counties themselves, “Boards of County Commissioners derive their powers
and authority wholly from the statutes, and acts performed by them must be done
pursuant to authority granted by valid legislative action.” Tulsa Exposition &
Fair Corp., 468 P.2d at 508. However, a board’s authority also includes pow-
ers that are “necessarily or fairly implied or incidental to the powers expressly
granted.” See Shipp v. Se. Okla. Indus. Auth.,498 P.2d 1395, 1398 (Okla. 1972).

Among the powers specifically granted to counties by statute is a broad author-
ity to administer property belonging to the county. For instance, counties are
empowered to “purchase and hold real and personal estate for the use of the
county.” 19 0.5.2011, § 1(2). Similarly, counties may “sell and convey any real
or personal estate owned by the county, and make such order respecting the same
as may be deemed conducive to the interests of the inhabitants[.]” Id. § 1(3).
As noted above, this broad authority is exercised on behalf of the county by its
board of county commissioners, but county commissioners also have specific
statutory authority to, among other things, “make all orders respecting the real
property of the county.” Id. § 339(A)(1).

In order to sell county-owned property a board of county commissioners, in
most cases, must comply with the procedures set forth in Section 421.1 of Title
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19. For county-owned “tools, apparatus, machinery or equipment” for which
the original cost exceeded $500, the statute requires a sealed bid procedure
or public auction, with limited exception for property used as a trade-in for
the purchase of similar property. See 19 O.S.Supp.2013, § 421.1(A)-(F). For
county-owned land, Section 421.1 authorizes county commissioners to “sell
real property belonging to the county without declaring such property surplus”
only after a number of conditions, including a certified appraisal and sealed bid
process, have been satisfied.! Id. § 421.1(G).

For property that has been deemed by the board of county commissioners as
surplus to the needs of the county, the Legislature established separate proce-
dures to sell or otherwise transfer real and personal property. For surplus real
property, Section 349(B) of Title 19 permits county commissioners to transfer
such lands to a municipality if the lands are located within the municipality’s
corporate limits. That section provides, in pertinent part, as follows:

The county commissioners of counties of the State of Okla-
homa are hereby authorized and empowered to execute deeds
of conveyance of such lands as are owned by the counties
within the corporate limits of any city or town providing such
lands are deemed by the county commissioners of the county
to be surplus to the needs of the county. Any such lands so
conveyed may be used by such city or town for any purpose
authorized by law or conveyed by such city or town in any
manner authorized by law.

190.S.2011, § 349(B). For surplus machinery, equipment and vehicles, Section
421.2 of Title 19 permits a board, subject to certain conditions, to transfer such
property to political subdivisions of the state. See 19 O.S.Supp.2013, § 421.2.

ANALYSIS

Your question seeks clarification as to whether Section 421.2 limits the ability
of county commissioners to declare county-owned real property as surplus.
Section 421.2 provides, in pertinent part, as follows:

A unanimous vote of the board of county commissioners may
transfer any machinery, equipment or vehicle belonging to the
county, which is deemed by the board to be surplus, to a politi-
cal subdivision of the state which is in need of such machinery,
equipment or vehicle. Upon such transfer, the subject property
shall be removed from the inventory of the county. Except as
otherwise provided in this section, the board of county com-

' In other limited circumstances not relevant here, a board of county commissioners may

sell or otherwise transfer real property belonging to the county without declaring it surplus or
complying with the procedures of Section 421.1(G). See 19 0.S.2011, §§ 339.1, 342, 349(C).
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missioners may not deem any property to be surplus during
the period of time beginning thirty (30) days before the filing
period for any election of a county commissioner and ending
the day after a county commissioner is sworn in as such. If
the incumbent draws no opponent or if the incumbent county
commissioner wins reelection, either at the primary, special, or
general election, the prohibition of declaring county property or
material surplus until the swearing in of county officials shall
be removed and the county may dispose of surplus property as
provided in this section.

19 O.S.Supp.2013, § 421.2 (emphasis added).

To determine whether Section 421.2’s temporal limitation on declaring county
property as surplus applies to real property, we must look first to the language
of the statute itself. If that language is “plain and unambiguous and its meaning
clear,” no further interpretation is necessary. TRW/Reda Pump v. Brewington,
829 P.2d 15, 20 (Okla. 1992); see also Ledbetter v. Howard, 276 P.3d 1031,
1035 (Okla. 2012) (“If the [statutory] language is plain and clearly expresses
the legislative will, further inquiry is unnecessary.”). However, if the language
is ambiguous or in conflict with other statutory provisions, we must turn to
the rules of statutory interpretation to ascertain the intent of the Legislature
in adopting the law. See Ledbetter, 276 P.3d at 1035 (noting that “in cases of
ambiguity or conflict . . . rules of statutory construction [are] employed”); In re
BTW, 241 P.3d 199, 205 (Okla. 2010) (“The determination of legislative intent
controls statutory interpretation . . . .”).

“The test for ambiguity in a statute is whether the statutory language is suscep-
tible to more than one reasonable interpretation.” YDF, Inc. v. Schlumar, Inc.,
136 P.3d 656, 658 (Okla. 2006). In Section 421.2, the use of the phrase “any
property” in prohibiting county commissioners from deeming county property as
surplus in the time period surrounding elections renders that provision ambigu-
ous. Specifically, the use of the word “any” can be interpreted to suggest that
the prohibition applies to all county-owned property, including real property.
See WEBSTER’S THIRD NEW INTERNATIONAL DICTIONARY 97 (1993) (defining
“any” to mean, among other things, “every” or “all”); see also JPMorgan Chase
Bank, N.A. v. Specialty Rest., Inc.,243 P.3d 8, 14 (Okla. 2010) (“The term ‘any’
is all-embracing and means nothing less than ‘every’ and ‘all.”””). On the other
hand, the prohibition appears in a statutory section that otherwise appears to
apply only to county-owned machinery, equipment and vehicles. Indeed, the
transfer of surplus county-owned real property is specifically addressed by
separate statute. See 19 0.5.2011, § 349. Having found the language to be
ambiguous, we look to the relevant rules of statutory construction to determine
the most reasonable interpretation.
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For two reasons, we conclude that the better reading of Section 421.2 is that
the temporal prohibition on declaring county property as surplus applies only
to machinery, equipment and vehicles. First, the interpretation of ambiguous
language cannot be accomplished in a vacuum. Rather, we must take into ac-
count the relevant context in which the language is used. See Hogg v. Okla.
Cnty. Juvenile Bureau, 292 P.3d 29, 33 (Okla. 2012) (“In determining legisla-
tive intent this Court will look at the context of any ambiguous provisions and
not limit our consideration to any one word or phrase.”); State v. Tate, 276 P.3d
1017, 1020 (Okla. 2012) (“Words and phrases of a statute are to be understood
and used not in an abstract sense, but with due regard for context, and they
must harmonize with other sections of the Act.”). Taking the whole of Section
421.2 in context, it makes more sense that the limitation stated therein would
apply only to the types of property referenced specifically in that section. The
first two sentences of that section refer solely to the transfer of county-owned
machinery, equipment and vehicles. 19 O.S.Supp.2013, § 421.2. Likewise, the
statute identifies circumstances that would cause the prohibition on declaring
property as surplus to be lifted and permit the county to “dispose of surplus
property as provided in this section.” /d. (emphasis added). Of course, Section
421.2 provides only for the disposal of surplus machinery, equipment and ve-
hicles. Thus, in the otherwise narrow context of Section 421.2, it would be an
odd juxtaposition to insert a broad temporal limitation on declaring any county
property as surplus.’

The second, and related, reason supporting this conclusion involves a broader
review of Title 19. Specifically, the transfer of surplus county lands is explicitly
addressed in a separate section of Title 19. Section 349(B) permits county com-
missioners to convey surplus land to municipalities, much like Section 421.2
permits such transfers for machinery, equipment and vehicles. See 19 0.S.2011,
§ 349(B). Unlike Section 421.2, however, Section 349(B) does not include
any temporal limitation on the authority of a board of county commissioners
to declare such property as surplus. Section 349(B) was adopted in 1990, see
1990 Okla. Sess. Laws ch. 67, § 2, one year prior to the adoption of Section
421.2. See 1991 Okla. Sess. Laws ch. 155. We must assume that, at the time
it enacted Section 421.2, the Legislature was aware that the transfer of surplus
county-owned real property was addressed specifically in Section 349(B). See
Williams v. Bailey, 268 P.2d 868, 872 (Okla. 1954) (noting the “general rule of
interpretation to assume that the legislature in the enactment of a statute was

2 This conclusion is also consistent with the doctrine of noscitur a sociis, by which the mean-
ing of an ambiguous term used in a statute may be ascertained by reference to the meaning
of words associated with it. See Sullins v. Am. Med. Response of Okla., Inc., 23 P.3d 259, 263
(Okla. 2001); see also 2A NORMAN J. SINGER, SUTHERLAND STATUTORY CONSTRUCTION § 47.16
at 352-53 (7th ed. 2007) (noting that noscitur a sociis “in practical application means that a
word may be defined by an accompanying word, and ordinarily the coupling of words denotes
an intention that they should be understood in the same general sense” (footnotes omitted)).
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aware of established rules of law applicable to the subject matter of the statute”
(quoting 50 AM. JUR. Statutes § 339)); see also State ex rel. Dep t of Transp. v.
OPUBCO, Inc.,50P.3d 1146, 1149 (Okla. Civ. App. 2002). Yet the Legislature
chose not to amend Section 349(B) to include a temporal limitation on declar-
ing real property as surplus, but included such a limitation in Section 421.2,
applicable to applicable to machinery, equipment and vehicles. We assume that
this omission is intentional. See Broadway Clinic v. Liberty Mut. Ins. Co., 139
P.3d 873, 877 (Okla. 2006) (“Where a word or phrase is absent from a statute,
we must presume that its absence is intentional.”); see also OPUBCO, 50 P.3d
at 1149 (“Legislative silence, when it has authority to speak, may be considered
as giving rise to an implication of legislative intent.” (quoting City of Duncan
v. Bingham, 394 P.2d 456, 460 (Okla. 1964))).

It is, therefore, the official Opinion of the Attorney General that:

Title 19 O.S.Supp.2013, § 421.2 does not prohibit a board of county
commissioners from declaring county-owned real property as sur-
plus to the needs of the county during the time period beginning 30
days before the filing period for any election of a county commis-
sioner and ending the day after a county commaissioner is sworn in.

E. SCOTT PRUITT
ATTORNEY GENERAL OF OKLAHOMA

ETHAN SHANER
ASSISTANT ATTORNEY GENERAL



OPINION 2014-10

Paul Ziriax, Secretary September 25, 2014
State Election Board

This office has received your request for an Attorney General Opinion in which
you ask, in effect, the following question:

Does Allpoint Pen technology satisfy Oklahoma’s legal require-
ments for a valid signature in a voter registration application?

You state that Voter Participation Center, a voter registration project, has
submitted to county election boards numerous voter registration applications
using National Voter Registration Act forms, some of which have been signed
using Allpoint Pen technology.! You also explain that, in effect, Allpoint Pen
technology involves an individual making the motions of a signature on an
electronic device, and those motions are then transmitted to a machine with
an actual pen that imitates those motions with wet ink on a printed copy of an
otherwise completed voter registration form.? Your question relates to whether
the use of this technology satisfies the requirements for a valid signature on a
voter registration application under Oklahoma law. You note that Voter Partici-
pation Center maintains that Allpoint Pen technology satisfies Oklahoma law
because it is a “traditional, pen-on-paper, ‘wet’ signature.”* We conclude that
the technology does not satisfy the law, disagreeing with Voter Participation
Center for the reasons below.

I.

THE ALLPOINT PEN TECHNOLOGY, AS DESCRIBED,
DOES NOT SATISFY THE REQUIREMENTS OF 26
0.S.2011, § 4-112(A), A STATUTE WHICH GOVERNS
THE REQUIREMENTS FOR OKLAHOMA’S VOTER
REGISTRATION APPLICATIONS.

Oklahoma’s Election Code authorizes the Secretary of the State Election Board
to develop voter registration applications; the Election Code also requires that
the Secretary’s application include several pieces of information, including an
applicant’s name, date of birth, and place of residence. 26 O.S.2011, § 4-112(A).
The Election Code also provides the following:

I See Letter from Paul Ziriax, Secretary of the State Election Board, to E. Scott Pruitt,
Oklahoma Attorney General (Aug. 4, 2014) (on file with author).

2.
> I
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A voter registration application shall be signed by the applicant
in writing. The applicant shall personally subscribe his or her
name to or make his or her mark on the application, and no
agent, representative or employee of the applicant may sign
or mark on the applicant’s behalf. The signature or mark must
be the original, handwritten signature, autograph or mark of
the applicant. No facsimile, reproduction, typewritten or other
substitute signature, autograph or mark will be valid.

Id. The statute thus requires that a valid voter application include a signature
that is “original,” “handwritten,” and made “personally” with no “facsimile,
reproduction, [ ] or other substitute signature.” /d. The Allpoint Pen technology,
as described, simply cannot meet these requirements. The technology requires
that signature motions on an electronic device be recorded and transmitted to
a machine that reproduces the signature on a printed voter application. The
resulting signature could not be said to have been made “personally” by the
applicant because the signature is made by a machine after having signature
motions transmitted to it. What the applicant did personally—make signature
motions on an electronic device—does not satisfy the statute’s requirements. Nor
could the signature be “handwritten”: the actual signature apparent on the form
was produced by a mechanical pen reproducing movements transmitted to it.

Further, it would be unreasonable to suggest that the resulting signature would
be anything other than a “facsimile” or “reproduction” rather than an “original
signature.” A facsimile signature is one “produced by mechanical means but
recognized as valid by law for many banking, financial, and business transac-
tions.” WEBSTER’S THIRD NEW INTERNATIONAL DICTIONARY 813 (3d ed. 1993).
On the other hand, something that is original “constitut[es] the product or model
from which copies are made.” Id. at 1592. Itis clear the Allpoint Pen technology,
as described, requires that “original” motions be made on an electronic device
that are then reproduced by a mechanical pen in another location. Allpoint Pen
technology thus does not satisfy the requirements of the statute.

II.

THE ALLPOINT PEN TECHNOLOGY, AS DESCRIBED,
DOES NOT SATISFY THE REQUIREMENTS OF OAC
230:15-5-84, AN ADMINISTRATIVE RULE THAT
PROVIDES THE REQUIREMENTS FOR VOTER
APPLICATIONS UNDER THE NATIONAL VOTER
REGISTRATION ACT.

Asnoted above, the Voter Participation Center uses National Voter Registration
forms developed by the federal government’s Election Assistance Commission,
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not state voter applications. Under the National Voter Registration Act and
its amendments, the Election Assistance Commission develops federal forms
while states must develop procedures to accept them. The statutory provision
discussed in the prior section, 26 0.S.2011, § 4-112(A), would thus not neces-
sarily delineate the signature requirements for federal forms. However, in that
same statutory provision providing the requirements for a state voter application,
the Legislature has required that the Secretary must “prescribe procedures to
accept and use federal registration applications as required by the National Voter
Registration Act of 1993.” 26 0.S.2011, § 4-112(A). It is to these regulations
that we now turn.

The State Election Board currently has only one set of requirements in the
Oklahoma Administrative Code that governs acceptance of both the national and
state voter registration forms. See OAC 230:15-5-84. In 1993, Congress passed
the National Voter Registration Act, which imposed various requirements on the
states to, among other things, accept federally-developed voter registration ap-
plications. See generally Pub. L. No. 103-31, 107 Stat. 77 (codified as amended
at 52 U.S.C. §§ 20501 — 20511). In response, the Oklahoma Legislature sought
to implement the Act’s requirements; one part of that implementation involved
arequirement that the Secretary of the Election Board promulgate rules regard-
ing the acceptance of state and federal voter applications. See 1994 Okla. Sess.
Laws ch. 260, § 13 (codified as amended at 26 0.S.2011, § 4-112). In response
to these mandates the Secretary did promulgate rules, including the one at issue
here. See 12 Okla. Reg. 2197, 2207-08 (1995).

That one regulation simply requires the “[a]pplicant’s original signature or
[ ] original mark.” OAC 230:15-5-84(b)(8). However, in light of the statutory
standard discussed above, Allpoint Pen technology does not satisfy this require-
ment on federal forms. The “original signature” or “original mark” language
in the administrative rule imposes the same obligation as the statutory provi-
sion discussed earlier, 26 0.S.2011, § 4-112(A), for two key reasons. First, the
regulation covers acceptance of both state and national voter registration forms
and includes many of the elements listed in the statute for state forms. The
most reasonable reading of the regulation would be that it mirrors the signature
requirement of the statute, not that it imposes a different, independent standard
that conflicts with the state requirement and because of that only actually ap-
plies to the national form.

Second, as mentioned above, an “original” signature stands in contrast to a
“facsimile” or “reproduction” signature. The text in 26 O.S.2011, § 4-112(A)
that a signature must be “original” and that “[n]o facsimile, reproduction, type-
written or other substitute signature . . . will be valid” are not impositions of two
different requirements but an expression of one requirement. Hence, by stating
in OAC 230:15-5-84 that only an “original” signature or mark is required, the
rule necessarily rules out facsimile and reproduction signatures.



2014-10 Opinions of the Attorney General 65

The standard governing valid signatures in voter applications is thus substan-
tially the same whether the signature requirement for all applications in OAC
230:15-5-84 or the requirement for state applications in 26 0.S.2011, § 4-112(A)
governs. Because the Allpoint Pen technology as described involves an applicant
making signature motions on an electronic device that are then transmitted to a
machine that reproduces that signature, the result is not an “original” signature
and does not satisfy the Oklahoma Administrative Code.

I11.
CONCLUSION

Both the Oklahoma Voter Registration Application* and the National Voter
Registration Act form® require that the applicant swear or affirm that several
statements are correct, including that the information provided on the form
is true. The federal form’s signature area includes a statement that the person
signing knows they do so under the penalty of perjury, and the state form
spells out even more clearly that the penalties for providing false information
may include a prison sentence, a sizeable fine, or both. Requiring an original
signature in the manner required by Oklahoma law for both forms thus ensures
that applicants understand the seriousness of signing a voter registration ap-
plication, a reasonable interest for a state to advance. Allpoint Pen technology
might provide a slightly more convenient way for a citizen to register to vote,
but the current state of Oklahoma law does not protect convenience only; it
purposefully imposes the minor inconvenience of personally signing a form in
order to communicate the legal ramifications of the application.

It is, therefore, the official Opinion of the Attorney General that:

1. Under 26 0.S.2011, § 4-112(A), an Oklahoma Voter Registration
Application must include an “original signature, autograph or
mark” that is not a “facsimile, reproduction, typewritten or
other substitute signature, autograph or mark.” Id.

2. Under OAC 230:15-5-84, a National Voter Registration Act
application must include an “original signature” or “original
mark,” which precludes any signature or mark that would be
a facsimile, reproduction, or substitute.

3. The Allpoint Pen technology, as described, requires signature
motions be recorded on an electronic device and transmitted
to a machine that reproduces a signature, does not satisfy the
requirements for Oklahoma Voter Registration Applications or

4 Available at http://ok.gov/elections/documents/vrform.pdf.

5

Available at http://www.eac.gov/assets/1/Documents/Federal%20Voter%20Registra-
tion_6-25-14_ENG.pdf.



66 Opinions of the Attorney General 2014-10

National Voter Registration Act applications under 26 O.S.2011,
§ 4-112(A) and OAC 230:15-5-84, because the resulting signa-
tures are not original signatures.

E. SCOTT PRUITT
ATTORNEY GENERAL OF OKLAHOMA

JARED HAINES
ASSISTANT SOLICITOR GENERAL



OPINION 2014-11

The Honorable Jerry Ellis October 1, 2014
Oklahoma State Senator, District 5

This office has received your request for an official Attorney General Opinion
in which you ask, in effect, the following questions:

1. Does 57 O.S.Supp.2013, § 515, which requires that a probation
officer have a bachelor’s degree with at least twenty-four (24)
credit hours of study in psychology, sociology, social work,
criminology, education, criminal justice administration, penol-
ogy, or police science apply to employees of a district attorney
who provides probation supervision services?

2. Is a district attorney in violation of 21 O.S.Supp.2013, §§ 263
and 1532 by directing a member of his or her staff to conduct
court-ordered probation supervision if the staff member
does not have the training and experience described in 57
0O.S.Supp.2013, § 515?

I
INTRODUCTION

Procedures governing probation supervision during a deferred or suspended
sentence are not derived from federal or state constitutional law. Probation
supervision is not a right, privilege, or entitlement the defendant may claim as
his own. Instead, probation supervision is a condition of a criminal sentence
and a creature of statute ordered into existence at the discretion of the trial
judge. 22 O.S.Supp.2013, §§ 991a(A)(1), 991c(A)(7); Gray v. State, 1974 OK
CR 186,910, 527 P.2d 338, 343. Courts have the authority to suspend or defer
the execution of a sentence and order probation supervision. 22 O.S.Supp.2013,
§ 991a(A)(1) (suspended sentences); id. § 991c(A)(7) (deferred sentences). As a
part of the sentencing process, the court may order probation supervision by one
of three entities: “a Department of Corrections employee, a private supervision
provider, or other person designated by the court[.]” Id. § 991a(A)(1)(s). The
district attorney’s office is not explicitly listed as an entity that may conduct
court-ordered probation supervision in Section 991a(A)(1)(s), and there is no
statute that expressly empowers the district attorney to supervise defendants.
However, the Oklahoma Court of Criminal Appeals held that courts may con-
sider the district attorney’s office as an “other person designated by the court,”
which permits a district attorney to provide probation supervision services to
defendants in accordance with a court order under Section 991a(A)(1)(s). State
ex rel. Mashburn v. Stice, 2012 OK CR 14, 9] 14, 288 P.3d 247, 251.
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II.

A DEFENDANT UNDER PROBATION SUPER-
VISION BY A DISTRICT ATTORNEY IS NOT
ENTITLED TO A PROBATION SUPERVISOR
WITH CERTAIN TRAINING SPECIFIED IN 57
0.S.Supp.2013, § S15.

In your Opinion request! you raise concerns that a defendant under supervision
by the district attorney should not be supervised by a person unless that person
meets the specific qualifications found in 57 O.S.Supp.2013, § 515 and 70
0O.S.Supp.2013, § 3311. These statutes are located in the section of the law that
addresses requirements for probation-parole officers under the Department of
Corrections and peace officers, and should be considered in that context. Spe-
cifically, Title 57 of the Oklahoma Statutes addresses prisons and reformatories,
and Section 515 of Title 57 contains laws governing probation-parole officers
employed by the Oklahoma Department of Corrections. Notably, a “district
attorney” is not referenced or even alluded to in any part of these statutes. Title
57 O.S.Supp.2013, § 515 reads:

All probation-parole officers shall be deemed peace officers
and shall possess the powers granted by law to peace officers.
Probation-parole officers shall meet all of the training and quali-
fications for peace officers required by Section 3311 of Title 70
of the Oklahoma Statutes. Qualifications for probation-parole
officers shall be good character and a bachelor’s degree from an
accredited college or university including at least twenty-four
(24) credit hours in any combination of psychology, sociology,
social work, criminology, education, criminal justice adminis-
tration, penology or police science.

Id. In addition, 70 O.S.Supp.2013, § 3311, referenced in Section 515 above,
describes the powers and functions of the Council on Law Enforcement Educa-
tion and Training (“CLEET”) and the minimum criteria to become a CLEET
certified officer. See id. These statutes dictate the training and qualifications
for peace officers and Oklahoma Department of Corrections probation-parole
officers, and cannot be read so broadly as to dictate minimum qualifications for
employees in the district attorneys’ offices who supervise probation. Nowhere
in these two statutes are training requirements for a district attorney’s office
mentioned because these requirements apply only to Department of Corrections
probation-parole officers and peace officers. Without further instruction by the
sentencing judge, Department of Corrections probation-parole officer is the
only probation officer who can be held to these standards.

! Letter from Jerry Ellis, Oklahoma State Senator, to Scott Pruitt, Attorney General of Okla-
homa (July 14, 2014) (on file with author).
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Furthermore, it is a well-established principle of statutory construction that
statutes should be construed according to their plain and ordinary meaning.
Wallace v. State, 1996 OK CR 8, 9 14, 910 P.2d 1084, 1086 (citations omitted).
In fact, “[t]he fundamental rule of statutory construction is to ascertain and give
effect to legislative intent, and that intent is first sought in the language of the
statute.” YDEF, Inc. v. Schlumar, Inc., 2006 OK 32, 9 6, 136 P.3d 656, 658; see
Rogers v. Quiktrip Corp., 2010 OK 3, 9 11, 230 P.3d 853, 859 (footnotes omit-
ted); World Pub. Co. v. Miller, 2001 OK 49, 9§ 7, 32 P.3d 829, 832 (footnotes
omitted). Title 57 O.S.Supp.2013, § 515 is under the section of law dealing
with the Department of Corrections and reflects the intent of the Legislature to
provide duties and requirements for probation officers employed by the Okla-
homa Department of Corrections.

In 2014, the Oklahoma Legislature enacted a new law, 2014 Okla. Sess. Laws ch.
414, § 2 (codified as 57 O.S.Supp.2014, § 515a, effective November 1, 2014),
which addresses other supervision standards that apply to felony probation
supervision. In this section, the Department of Corrections, a district attorney,
and the private supervision provider are each listed specifically by name, and
the Legislature is clear that this new law applies to all three entities, including
a district attorney. Id. § 515a(A). The language of the statute in Section 515a
exhibits the Legislature’s intent to create minimum supervision standards fully
described in Section 515a(B) for those entitles mentioned by name in Section
515a(A); however, the new law does not include specific educational require-
ments for probation supervision officers. /d.

What 57 O.S.Supp.2014, § 515a does do is impose minimum supervision
standards on the supervising agency and describes duties such as intake and
orientation procedure, mandatory evaluations of the offender, and the process
for issuing sanctions. With this new law, the Legislature neither incorporates
into Section 515a the educational requirements from Section 515 that apply
to probation-parole officers, nor does it revise the language of Section 515
to expressly list the “Department of Corrections, a district attorney, or pri-
vate supervision provider[s],” as it does in the new law. 57 O.S.Supp.2014,
§ 515a(A). Giving full effect to the intent of the Legislature, as expressed in
57 O.S.Supp.2013, § 515 and 57 O.S.Supp.2014, § 515a, the statutes do not
require a district attorney or his or her staff members who conduct supervision
to possess the educational requirements in Section 515. District attorneys and
their staff are acting within their authority to serve as probation supervisors.
Additionally, there is no indication the Oklahoma Legislature created Section
515 to control district attorneys or their employees in the course of providing
probation supervision services, and it would be improper to enlarge the mean-
ing of these words beyond their intended scope. As a result, a plain language
reading supports the conclusion that the requirements for probation officers
listed in 57 O.S.Supp.2013, § 515 and 70 O.S.Supp.2013, § 3311, do not apply
to employees in the district attorney’s office who provide supervision services.
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I11.

A DISTRICT ATTORNEY IS NOT IN VIOLA-
TION OF STATE LAW BY DIRECTING STAFF
MEMBERS, WHO DO NOT HAVE THE TRAIN-
ING AND EDUCATION ENUMERATED IN 57
0.S.Suppr.2013, § 515, TO CONDUCT PROBA-
TION SUPERVISION.

Pursuant to Oklahoma State Statutes, as interpreted by the Oklahoma Court of
Criminal Appeals, a district attorney may provide probation supervision ser-
vices to defendants ordered by the court to serve their suspended or deferred
sentences on probation. 22 O.S.Supp.2013, § 991a(A)(1)(s); Stice, 2012 OK
CR at q 14, 288 P.3d at 251. Employing the reasoning in Part I of this Opinion,
Oklahoma law does not require district attorney probation supervision services
to be conducted by one with the education and training requirements for Depart-
ment of Corrections officers listed in 57 O.S.Supp.2013, § 515, and accordingly
a district attorney is not in violation of state law? by providing such services.

It is, therefore, the official Opinion of the Attorney General that:

1. The qualifications for probation-parole officers found in 57
0.S.Supp.2013, § 515 apply to probation-parole officers who
are employed by the Oklahoma Department of Corrections, and
this statute was not intended to govern employees in district
attorneys’ offices who supervise offenders.

2. A district attorney and his or her staff are not in violation of
21 O.S.Supp.2013, §§ 263 and 1532 by providing probation su-
pervision with probation officers who do not have educational
and training requirements delineated in 57 O.S.Supp.2013,
§ 515. The requirements in Section 515 of Title 57 apply to
probation-parole officers under the Department of Corrections,
and this statute cannot be construed so broadly as to apply to
and control a district attorney’s office.

E. SCOTT PRUITT
ATTORNEY GENERAL OF OKLAHOMA

LAUREN E. HAMMONDS
ASSISTANT ATTORNEY GENERAL

2 In your Opinion request, you specifically cite to 21 O.S.Supp.2013, § 263, which criminal-
izes pretending to be an executive officer, and 21 O.S.Supp.2013, § 1532, which criminalizes
false impersonation and receiving money or property intended for another. See n.1. Without
specific facts, a district attorney does not violate these laws when he or she simply directs a
staff member to conduct court-ordered probation supervision services.
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The Honorable Patrick Anderson October 15, 2014
State Senator, District 19

This office has received your request for an official Attorney General Opinion
in which you ask, in effect, the following question:

May a county government impose a tax on tobacco products and/
or cigarettes in addition to what is collected under state law?

I
INTRODUCTION

The Oklahoma Tax Code distinguishes between “tobacco products” and “ciga-
rettes.” According to the Oklahoma Tax Code, a “tobacco product” is defined as:

[Alny cigars, cheroots, stogies, smoking tobacco (including
granulated, plug cut, crimp cut, ready rubbed and any other
kinds and forms of tobacco suitable for smoking in a pipe
or cigarette), chewing tobacco (including cavendish, twist,
plug, scrap and any other kinds and forms of tobacco suitable
for chewing), however prepared; and shall include any other
articles or products made of tobacco or any substitute therefor.

68 0.S.2011, § 401(g). As distinguished from “tobacco products,” the Tax Code
defines “cigarettes” as follows:

The term “cigarette” is defined to mean and include all rolled
tobacco or any substitute therefor, wrapped in paper or any
substitute therefor and weighing not to exceed three (3) pounds
per thousand cigarettes]. ]

1d. § 301(1).

Article 4 of the Oklahoma Tax Code provides that “tobacco products” are subject
to taxation by the State:

The sale, barter or exchange of tobacco products or possession
of tobacco products for consumption, is hereby declared to be
subject to taxation authorized by Section 12 of Article X of
the Oklahoma Constitution, and it is the purpose and intention
of this article to provide revenue for the expense of the state
government. The revenue, including interest and penalties,
collected under this article shall be paid monthly by the Tax
Commission to the State Treasurer to be placed in the General
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Revenue Fund, to be paid out pursuant to direct appropriation
by the Legislature.

Id. § 404. While Article 4 of the Oklahoma Tax Code imposes a tax on “tobacco
products,” it is Article 3 of the Tax Code by which the State imposes a tax on
“cigarettes”:

The sale, gift, barter, or exchange of cigarettes, or the having
possession of cigarettes for consumption, is hereby declared to
be subject to taxation authorized by Section 12 of Article X of
the Oklahoma Constitution, and it is the purpose and intention
of the State of Oklahoma, and it is the purpose and intention
of this article, to provide revenue for the expense of the state
government. The revenues, including interest and penalties,
collected under this article shall be paid monthly by the Tax
Commission to the State Treasurer to be apportioned as follows:
Of the amounts specified by law to be used for the payment
and discharge of the interest on and the principal of the bonds
issued pursuant to the provisions of Sections 57.31 through
57.43, 57.61 through 57.73, 57.81 through 57.92, 57.101
through 57.112, 57.121 through 57.135 and 57.300 through
57.313 of Title 62 of the Oklahoma Statutes or any other law
providing for such payment and discharge, any amount in ex-
cess of the amount necessary for such payment and discharge
shall be deposited in the General Revenue Fund of this state,
to be paid out only on direct appropriations of the Legislature
of the State of Oklahoma.

Id. § 303.

Thus, from the foregoing, it is clear that the Oklahoma Tax Code defines
“tobacco products” and “cigarettes” differently, taxes “tobacco products” and
“cigarettes” at different rates, and imposes the taxes on “tobacco products” and
“cigarettes” under different articles of the Tax Code. Compare 68 0.5.2011,
§§ 401(g), 404 (taxation of “tobacco products”), and 68 0.S.2011, §§ 301(1),
303 (taxation of “cigarettes”).

II.
COUNTIES ARE INVOLUNTARY POLITICAL
SUBDIVISIONS WITHOUT INHERENT TAXING
POWERS.

A county is an involuntary political subdivision of the State without inherent
powers. See Johnston v. Conner, 1951 OK 262,97, 236 P.2d 987, 989; Hern-
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don v. Anderson, 1933 OK 490, 9 16, 25 P.2d 326, 329; A.G. Opin. 2003-29, at
166. A county is subject to unqualified legislative control except as restrained
by the Constitution:

A county being an involuntary, subordinate political subdivision
of'the state, created to aid in the administration of governmental
affairs of said state, and possessed of a portion of the sover-
eignty, has no inherent powers but derives those powers solely
from the state. All of the powers intrusted to it are the powers
of the sovereignty which created it. Its duties are likewise the
duties of the sovereignty.

Johnston, 1951 OK 262,97, 236 P.2d at 989 (citations omitted); Herndon, 1933
OK 490, 9] 16, 25 P.2d at 329; accord A.G. Opin. 2003-29, at 166. “Counties
have only such authority as is granted by statute.” Tulsa Expo. & Fair Corp. v.
Bd. of County Comm’rs, 1970 OK 67, 26, 468 P.2d 501, 507. Thus, a county,
being an involuntary political subdivision of the State without inherent powers
of its own, derives all of its power from the State.

“Our Constitution vests the whole matter of taxation exclusively within the
power of the Legislature as limited by the Constitution.” City of Sand Springs
v. Dep t of Pub. Welfare, 1980 OK 36, 9 19, 608 P.2d 1139, 1148; A.G. Opin.
2003-29 at 163 (quoting City of Sand Springs v. Dep t of Pub. Welfare, 1980 OK
36,919,608 P.2d 1139, 1148). Specifically, the Oklahoma Constitution provides:

The Legislature shall have power to provide for the levy and
collection of license, franchise, gross revenue, excise, income,
collateral and direct inheritance, legacy, and succession taxes;
also graduated income taxes, graduated collateral and direct
inheritance taxes, graduated legacy and succession taxes; also
stamp, registration, production or other specific taxes.

OKLA. CONST. art. X, § 12; see also OKLA. CONST. art. X, § 13 (“The State may
select its subjects of taxation, and levy and collect its revenues independent of
the counties, cities, or other municipal subdivisions.”). A county, having no
inherent powers of its own, cannot, by its own power, impose a tax:

“A county . . ..cannot impose taxes; that power is derived from
the state. The power to impose taxes is vested in the Legislature
of the state. The apportionment of that tax is included in the
power to impose taxes.”

Within the boundaries of the State the power to tax and to col-
lect taxes, limited only by the provisions of the Constitutions
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of the State and of the Nation, rests in the State itself springing
from its sovereignty.

Johnston, 1951 OK 262, 99 7-8, 236 P.2d at 989-90 (citations omitted); see also
Herndon, 1933 OK 490, 9] 16, 25 P.2d at 329; accord A.G. Opin. 2003-29, at
166. Accordingly, it is the Legislature that has the power to tax. Thus, a county
having no inherent powers of its own, may not autonomously impose a tax.

Even though a county may not autonomously impose a tax, the Oklahoma
Constitution provides that the Legislature may confer the power to assess and
collect certain types of taxes upon counties:

The Legislature shall not impose taxes for the purpose of any
county, city, town, or other municipal corporation, but may, by
general laws, confer on the proper authorities thereof, respec-
tively, the power to assess and collect such taxes.

OKLA. CONST. art. X, § 20. “It is to be observed that under section 20 of article
10 of the Oklahoma Constitution the power is reserved in the Legislature to
confer upon the county the power to assess and collect taxes for the purposes
of the county, and that the Legislature has the power to define and designate the
purpose for which it authorized the county to assess and levy taxes.” Herndon,
1933 OK 490, 9 33, 25 P.2d at 332-33. “By legislative enactment, [the power
to tax and to collect certain taxes] has been delegated [by the Legislature] to
the officers of the several counties.” Johnston, 1951 OK 262, 9 8, 236 P.2d at
990; see also A.G. Opin. 2003-29, at 166 (holding the power to impose taxes
is vested in Legislature and delegated to counties).

Thus, from the foregoing, three things become clear: 1) county governments
are involuntary political subdivisions of the State without inherent powers of
their own; 2) the whole matter of taxation lies exclusively within the power of
the Legislature; and 3) the Legislature, through legislative enactment, may give
county governments the authority to impose and collect certain taxes. Against
this backdrop, we will turn to the question presented.

I11.

THE OKLAHOMA LEGISLATURE SPECIFICAL-
LY EXCLUDED COUNTY GOVERNMENTS FROM
THE AREA OF TOBACCO AND CIGARETTE
TAXATION WHEN IT ENACTED 37 O.S.2011,
§ 600.10.

The Oklahoma Legislature has spoken directly to a county government’s ability
to impose taxes on “tobacco products” and “cigarettes” in the Prevention of
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Youth Access to Tobacco Act (37 0.S.2011, §§600.1—600.23).In37 O.S.2011,
§ 600.10, the Oklahoma Legislature provides as follows:

No agency or other political subdivision of the state, includ-
ing, but not limited to, municipalities, counties or any agency
thereof, may adopt any order, ordinance, rule or regulation
concerning the . . . taxation of tobacco products, except as
provided in Section 1511 of Title 68 of the Oklahoma Statutes,'
Section 1-1521 et seq. of Title 63 of the Oklahoma Statutes? and
Section 1247 of Title 21 of the Oklahoma Statutes.> Provided,
however, nothing in this section shall preclude or preempt
any agency or political subdivision from exercising its lawful
authority to regulate zoning or land use or to enforce a fire
code regulation regulating smoking or tobacco products* to the
extent that such regulation is substantially similar to nationally
recognized standard fire codes.

1d. (emphasis added) (footnotes added).’

! Title 68 0.S.2011, § 1511 provides “that cities, municipalities and towns are authorized to
levy a license or occupation tax upon coin-operated devices, or persons operating the same, or
premises where same are located, in an amount not in excess of seventy-five percent (75%) of
the [state] fee hereby imposed.” The “coin-operated device” exception to 37 O.S.2011, § 600.10
is not applicable to the question presented.

2 Title 63 0.S.2011, § 1-1521 through 63 O.S.Supp.2013, § 1-1527 constitutes the “Smoking
in Public Places and Indoor Workplaces Act.” The “Smoking in Public Places and Indoor
Workplaces Act” exception to 37 O.S.2011, § 600.10 is not applicable to the question presented.

EENT

3 Title 21 O.S.Supp.2013, § 1247 is a statute that pertains to smoking in “public areas,” “indoor
workplaces,” and “educational facilities.” The version of 21 O.S.Supp.2013, § 1247 that was
in effect at the time this Opinion was written was amended by the Oklahoma Legislature on
April 25,2014 to include provisions related to “veterans centers operated by the State.” The new
version of this statute that contains the language related to “veterans centers” does not go into
effect until November 1, 2014. See 2014 Okla. Sess. Laws ch. 167, § 1. The “smoking in public
areas,” “indoor workplaces,” and “educational facilities” exception to 37 O.S.2011, § 600.10 is
not applicable to the question presented. Additionally, the amendatory language pertaining to
“veterans centers” that goes into effect on November 1, 2014 is not applicable to the question
presented. See 2014 Okla. Sess. Laws ch. 167, § 1.

4 The question presented does not involve the regulation of “zoning or land use,” nor does it
involve the enforcement of “a fire code regulation regulating smoking or tobacco products.”

> Note that the language of the version of 37 0.S.2011, § 600.10 that is in effect at the time this
Opinion is written was amended by the Oklahoma Legislature on April 25, 2014. 2014 Okla.
Sess. Laws ch. 162, § 10. However, the new version of the statute containing the amendatory
language will not be effective until November 1, 2014. Id. § 14. The amendatory language
does nothing to change the version cited above except to make that section also include “vapor
products.” The amendatory language that will be effective November 1, 2014 reads as follows:

No agency or other political subdivision of the state, including, but not limited to,
municipalities, counties or any agency thereof, may adopt any order, ordinance, rule

------ Continued
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The Prevention of Youth Access to Tobacco Act defines “tobacco products” in
a more expansive manner than does the Tax Code. The Prevention of Youth
Access to Tobacco Act defines “tobacco product” to include any product that
contains tobacco and is intended for human consumption:

“Tobacco product” means any product that contains tobacco
and is intended for human consumption].]

37 0.S.2011, § 600.2(5).° It is clear that both “tobacco products” and “ciga-
rettes,” as defined under the Tax Code, contain tobacco, are intended for human
consumption, and therefore fit within the definition of “tobacco products” as
provided in the Prevention of Youth Access to Tobacco Act. See 68 O.S.2011,
§ 401(g) (Tax Code definition of “tobacco product”); 68 0.S.2011, § 301(1)
(Tax Code definition of “cigarette”).

Accordingly, the Legislature has specifically excluded county governments from
the taxation of “tobacco products” and “cigarettes” in 37 0.S5.2011, § 600.10.
See 37 0.5.2011, § 600.10 (providing “no . .. count[y] ... may adopt any order,
ordinance, rule or regulation concerning the . . . taxation of tobacco products”
(emphasis added)). Consequently, since county governments are involuntary
political subdivisions of the State without inherent powers of their own, and
since the whole matter of taxation lies exclusively within the power of the
Legislature, a county government does not have the power to impose a tax on
“tobacco products” and/or “cigarettes” in addition to what is collected under
state law. See City of Sand Springs, 1980 OK 36, 9 19, 608 P.2d at 1148; A.G.
Opin. 2003-29, at 163 (holding the whole matter of taxation lies exclusively
within the power of the Legislature); see also Johnston, 1951 OK 262, 49 7-8,
236 P.2d at 989-90; Herndon, 1933 OK 490, q 16, 33, 25 P.2d at 329, 332-33;
A.G. Opin. 2003-29, at 163, 166 (holding county’s power to tax is derived from
state Legislature).

or regulation concerning the . . . taxation of tobacco products or vapor products,
except as provided in Section 1511 of Title 68 of the Oklahoma Statutes, Section
1-1521 et seq. of Title 63 of the Oklahoma Statutes and Section 1247 of Title 21 of
the Oklahoma Statutes. Provided, however, nothing in this section shall preclude or
preempt any agency or political subdivision from exercising its lawful authority to
regulate zoning or land use or to enforce a fire code regulation regulating smoking or
tobacco products to the extent that such regulation is substantially similar to nation-
ally recognized fire codes.

2014 Okla. Sess. Law ch. 162, § 10. Thus, the amendatory language to include “vapor products”
does not change the conclusion reached in this Opinion.

¢ Note that the language of the version of 37 0.S.2011, § 600.2 that is in effect at the time this
Opinion is written was amended by the Oklahoma Legislature on April 25, 2014. 2014 Okla.
Sess. Laws ch. 162, § 3. However, the new version of the statute containing the amendatory
language will not be effective until November 1, 2014. Id. § 14. The amendatory language does
nothing to change the definition of “tobacco product” cited above. See 2014 Okla. Sess. Law
ch. 162, § 10.
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It is, therefore, the official Opinion of the Attorney General that:

A county government may not impose a tax on tobacco products
and/or cigarettes in addition to what is collected under state law.
37 0.5.2011, § 600.10.

E. SCOTT PRUITT
ATTORNEY GENERAL OF OKLAHOMA

RYAN R. CHAFFIN
ASSISTANT ATTORNEY GENERAL
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The Honorable Dustin Roberts October 17, 2014
Oklahoma State Representative, District 21

This office has received your request for an official Attorney General Opinion
in which you ask, in effect, the following questions:

1. May an Emergency Medical Service District, formed by vote
of taxpayers under the provisions of Article X, Section 9C of
the Oklahoma Constitution, lawfully use funds collected from
the tax levy established by that section to purchase and oper-
ate a wheelchair van to transport patients discharged from a
medical facility to a nursing home or place of residence when
the medical necessity for an ambulance is not met but special
circumstances exist that require transportation?

2. May a wheelchair van be used for transportation of patients
to and from licensed rehabilitation facilities when the above
conditions are present?

L
AN EMERGENCY MEDICAL SERVICE DISTRICT
FORMED UNDER ARTICLE X, SECTION 9C OF
THE OKLAHOMA CONSTITUTION MAY USE
TAX LEVIES ONLY TO PROVIDE EMERGENCY
AMBULANCE SERVICES.

Article X, Section 9C was added to the Oklahoma Constitution by State Question
No. 522, by a vote of the people of Oklahoma on August 24, 1976.! Subsection
(a) authorizing the formation of emergency medical service districts provides
in pertinent part that:

(a) The board of county commissioners, or boards if more
than one county is involved, may call a special election
to determine whether or not an ambulance service district
shall be formed. . . . All registered voters in such area shall
be entitled to vote, as to whether or not such district shall
be formed, and at the same time and in the same question
authorize a tax levy not to exceed three (3) mills for the
purpose of providing funds for the purpose of support,
organization, operation and maintenance of district am-

' Available at https://www.s0s.0k.gov/gov/questions.aspx.
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bulance services, known as emergency medical service
districts and hereinafter referred to as “districts.”

Id. (emphasis added) (footnote added).

Significantly, the language of OKLA. CONST. art. X, § 9C uses the term “district
ambulance services” interchangeably with “emergency medical service dis-
tricts.” 1d. (emphasis added). The later term is used multiple times throughout
the section. Additionally, subsection (b) of Section 9C authorizes the issuance
of' bonds “for the purpose of acquiring emergency vehicles” and subsection (¢)
refers to the “operation and maintenance of said emergency medical service.”
Id. (emphasis added).

It appears that the terms “ambulance service” and “emergency service” were
both central concepts in adoption of this amendment and the intended purpose
was to provide ambulance services for emergency situations (emergency
ambulance services). “A constitutional amendment should be construed in
consideration of its purpose and be given a practical interpretation to carry out
the plainly manifested purpose of the people who adopted it.” Smith v. State
Bd. of Equalization, 1981 OK 57,99, 630 P.2d 1264, 1267. The terms “am-
bulance” and “emergency” are not defined in Section 9C and therefore, are to
be understood in their ordinary sense except where a contrary intention plainly
appears. See Edmondson v. Pearce, 2004 OK 23, 4 72, 91 P.3d 605, 635. The
terms are defined in the Second College Edition of the American Heritage
Dictionary to mean:

ambulance — “[a] vehicle specially equipped to transport the
sick or wounded.”

emergency — “[a]n unexpected situation or sudden occurrence
of a serious and urgent nature that demands immediate action.”

Id. at 101, 448.

Thus, the purpose of the constitutional provision is to provide specially equipped
vehicles to transport sick or wounded persons when unexpected, sudden, seri-
ous, and/or urgent situations occur which demand immediate action. The funds
collected pursuant to a Section 9C tax levy must be used to meet this purpose.

In reaching this conclusion, we note that OKLA. CONST. art. X, § 9C(b) provides:

2 This Opinion only addresses the use of funds collected pursuant to the tax levy established

by Article X, Section 9C of the Oklahoma Constitution. There may be other methods established
by law for the purpose of funding ambulance services and/or emergency services. This Opinion
does not address whether it may be lawful to purchase or operate a wheelchair van using funds
collected based upon any other funding mechanism.
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Any district board of trustees may issue bonds, if approved
by a majority vote at a special election for such purpose. All
registered voters within the designated district shall have the
right to vote in said election. Such bonds shall be issued for the
purpose of acquiring emergency vehicles and other equipment
and maintaining and housing the same.

Id. (emphasis added).

Thus, while tax levies may not be used to purchase non-emergency vehicles,
bond money may be used for such purposes.

II.

WHEELCHAIR VANS MAY BE PURCHASED BY
TAXES LEVIED PURSUANT TO ARTICLE X,
SECTION 9C OF THE OKLAHOMA CONSTITU-
TION ONLY IF THEY ARE SPECIALLY EQUIPPED
VEHICLES USED TO TRANSPORT SICK OR
WOUNDED PERSONS FOR UNEXPECTED SITU-
ATIONS OR SUDDEN OCCURRENCES, WHICH
ARE SERIOUS AND URGENT IN NATURE, AND
DEMAND IMMEDIATE ACTION.

Having determined that an emergency is required to use taxes levied under
Section 9C we must determine whether a “wheelchair van” can be used for a
constitutionally permissible purpose under Section 9C. The term “wheelchair
van” is not used in OKLA. CONST. art. X, § 9C. The basic concept of a wheel-
chair van is a vehicle, which has been modified or equipped with either a ramp
or lift for access by persons in wheelchairs. It is conceivable that a wheelchair
van could be considered an “ambulance,” and that it could be suitable for use
in an “emergency.” To the extent that both elements exist, that the wheelchair
van is an ambulance and that it is used for emergencies, then Section 9C funds
could be expended.

We note the language of your question, which inquires about the permissibil-
ity of using a wheelchair van “when the medical necessity for an ambulance is
not met,” implies that the van would not qualify as an ambulance. Providing
emergency medical service is a central purpose of OKLA. CONST. art. X, § 9C,
thus some form of emergency medical necessity would be required for the use
of funds levied under this provision.

We determine that funds collected pursuant to OKLA. CONST. art. X, § 9C may
be used for situations requiring an ambulance (a vehicle specially equipped
to transport the sick or wounded), which are also emergencies (unexpected
situations or sudden occurrences of serious and urgent nature which demand
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immediate action). Section 9C funds may be used to purchase and operate a
wheelchair van for this purpose, but only when both components of this purpose
are present.

I1I.

FUNDS COLLECTED PURSUANT ARTICLE X,
SECTION 9C OF THE OKLAHOMA CONSTITU-
TION MAY NOT BE USED FOR TRANSPORTA-
TION OF PATIENTS TO AND FROM LICENSED
REHABILITATION FACILITIES.

As stated above, the purpose of OKLA. CONST. art. X, § 9C is to provide emer-
gency ambulance services. The transportation of patients to and from rehabilita-
tion facilities does not involve an emergency. Thus, a tax levy under this section
may not be expended to transport to and from rehabilitation facilities.

IV.
THE CONCLUSIONS IN THIS OPINION REQUIRE

THE WITHDRAWAL OF ATTORNEY GENERAL
OPINION 83-300.

In arriving at this interpretation, we are aware of a previous Attorney General
Opinion, which addressed similar issues. In A.G. Opin. 83-300, the issue was
whether an ambulance service district established pursuant to Article X, Sec-
tion 9C of the Oklahoma Constitution had the authority to use levied funds for
nonemergency transportation of persons within the district. The Opinion focused
upon the definition of “ambulance,” but did not acknowledge that providing
“emergency’”’ services is also a central purpose of OKLA. CONST. art. X, § 9C.
The Opinion concluded that “[t]he district may also provide transportation for
sick people who are not in need of immediate enroute [sic] medical care,” and
that levied funds may be used to provide non-emergency transportation. A.G.
Opin. 83-300, at 552. After conducting the analysis above, we see that the con-
clusion reached in A.G. Opin. 83-300 does not accurately reflect the purposes
of this constitutional amendment. The language of the amendment expresses
that Emergency Medical Service Districts are intended to provide “ambulance”
services for “emergencies.” To the extent that A.G. Opin. 83-300 relies upon
reasoning or reaches a conclusion that is in conflict with this Opinion, it is
hereby withdrawn.

It is, therefore, the official Opinion of the Attorney General that:

1. Anambulance service district established pursuant to Article X,
Section 9C of the Oklahoma Constitution may use taxes levied
pursuant to that provision to purchase or operate wheelchair
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vans only if the intended use is to provide emergency ambulance
services. Bonds may be issued under Section 9C(b) to acquire
“other equipment” that could include a wheelchair van.

2. Funds collected pursuant to Article X, Section 9C of the
Oklahoma Constitution may not be used for transportation of
patients to and from licensed rehabilitation facilities as such
transportation does not constitute an emergency.

3. To the extent that A.G. Opin. 83-300 relies upon reasoning or
reaches a conclusion that is in conflict with this Opinion, it is
hereby withdrawn.

E. SCOTT PRUITT
ATTORNEY GENERAL OF OKLAHOMA

ANASTASIA (STACY) PEDERSON
ASSISTANT ATTORNEY GENERAL
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Chairman Troy L. Wilson October 31, 2014
Workers’ Compensation Commission

This office has received your request for an official Attorney General Opinion
in which you ask, in effect, the following questions:

1. Ifthe Workers’ Compensation Commission (“Commission”), in
hearing appeals from judgments, decisions, or awards made by
administrative law judges, arbitrators or appeals committees, is
not subject to Article II of the Administrative Procedures Act,
75 0.S.2011 & Supp.2014, §§ 250 — 323, governing individual
proceedings, may the Commission lawfully enter into executive
session under the Open Meeting Act, 25 O.S.2011 & Supp.2014,
§§ 301 — 314, to deliberate in order to render decisions on the
appeals brought before them?

2. Ifthe Commission is not permitted to enter into executive ses-
sion under the Open Meeting Act, is the Commission permitted
to deliberate regarding the appeals by virtue of the deliberative
process privilege?

3. If the Commission is not permitted to deliberate outside of
a public meeting under the Open Meeting Act or under the
deliberative process privilege, is there another statutory provi-
sion or privilege permitting the Commission to maintain the
confidentiality of the deliberative process?

In 2013 the Oklahoma Legislature enacted a comprehensive overhaul of the
Workers’ Compensation System, in which they created a new statutory body
named the Oklahoma Workers’ Compensation Commission (“Commission’).
2013 Okla. Sess. Laws ch. 208. The legislation contains three separate acts: the
Administrative Workers’ Compensation Act, 85A O.S.Supp.2013, §§ 1 — 125,
the Oklahoma Employee Injury Benefit Act, id. §§ 200 — 213, and the Workers’
Compensation Arbitration Act, id. §§ 300 —328. Part of the Administrative Work-
ers’ Compensation Act that you referenced in your letter,! id. § 19(F), provides
that “[a]ll appeals or disputes arising from actions of the Commission shall be
governed by provisions of this act and the Commission shall not be subject
to the provisions of the Oklahoma Administrative Procedures Act, except as
provided in this act.” Id. (emphasis added). In addition, the law requires that
the Commission’s hearings are to be open to the public. Id. § 72(B).

I Letter from Troy L. Wilson, Chairman, Workers’ Compensation Commission, to E. Scott

Pruitt, Attorney General, Oklahoma (Aug. 18, 2014) (on file with author).
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The Commission is charged with three types of appeals. Under the new law
a party may appeal a decision made by an administrative law judge to the
Commission, and the Commission is authorized to reverse, modify, or affirm
the trial judge’s decision. Id. § 78(A). Second, the Commission is required to
review adverse benefit determinations under the Oklahoma Employee Injury
Benefit Act. This act provides that the Commission, sitting en banc, is to hear
petitions for review on adverse benefit decisions made by appeal committees
of an employer’s benefit plan. /d. § 211(B)(5)-(6). Finally, the Commission is
charged with hearing motions to confirm, modify, correct, or vacate an arbitra-
tor’s award. Id. § 322.

In light of all of these requirements, your questions relate to the ability of the
Commission to confidentially deliberate during these appeal proceedings out-
side the presence of the parties and the public in executive session or outside
of a public meeting.

THE WORKERS’ COMPENSATION COMMISSION
CANNOT DELIBERATE IN EXECUTIVE SESSION
UNDER THE OPEN MEETING ACT, 25 0.S.2011
& SuPp.2014, §§ 301 — 314, NOR OTHERWISE
CONFIDENTIALLY DELIBERATE PURSUANT
TO ANY OTHER STATUTORY PROVISION OR
PRIVILEGE.

All agencies, unless exempted, are subject to the Oklahoma Administrative
Procedures Act (“APA”), which provides specific statutory procedures that
govern individual proceedings or hearings in Article II. 75 O.S.2011, § 250.1.
The APA states, in relevant part, “[d]eliberations by administrative heads, hear-
ing examiners, and other persons authorized by law may be held in executive
session pursuant to paragraph 8 of subsection B of Section 307 of Title 25 of
the Oklahoma Statutes.” Id. § 309(D). The reciprocal provision is found in
the Open Meeting Act’s section authorizing executive sessions. 25 0.S.2011,
§ 307(B)(8). That provision authorizes public bodies to hold executive ses-
sion for the purpose of “[e]ngaging in deliberations or rendering a final or
intermediate decision in an individual proceeding pursuant to Article II of the
Administrative Procedures Act[.]” Id. The Open Meeting Act, which governs
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all statutorily defined meetings? of public bodies, restricts executive sessions®
to the specifically enumerated reasons listed in the act. Id. § 307(A).

The Legislature plainly expressed its intent in the Open Meeting Act that “[afll
meetings of public bodies . . . shall be held at specified times and places which
are convenient to the public and shall be open to the public, except as herein-
after specifically provided.” Id. § 303 (emphasis added). In light of this clear
expression of legislative intent, we turn to Oklahoma Supreme Court precedent
that provides, “[a] court is required to apply a plain, direct reading to an exam-
ined statute. If a statute is plain, unambiguous and its meaning clear, and no
occasion for the application of the rules of construction exist, a statute will be
accorded the meaning expressed by the language used.” Mangrum v. Fensco,
Inc., 1999 OK 78, 9 12, 989 P.2d 461, 464. Further, “[t]he Court presumes
that the Legislature expressed its intent and that it intended what it expressed.
Statutes are interpreted to attain that purpose and end championing the broad
public policy purposes underlying them.” Ledbetter v. Howard, 2012 OK 39,
912,276 P.3d 1031, 1035 (footnotes omitted).

The statutes in question are clear in their meaning. Public bodies are permitted
to engage in deliberations in an executive session for purposes of an individual
proceeding, under both the APA and Open Meeting Act provisions, only when
used in conjunction with the procedures found in Article I of the APA. By pur-
posefully exempting the Commission from the APA, the Legislature removed
the Commission’s ability to confidentially deliberate under this provision. As
the statutory language is clear we can only conclude that the Commission can-
not meet in executive session for the purposes of holding deliberations in an
individual proceeding.

Finally, we are unable to locate any other statutory provisions or privileges
directly applicable to the Commission that would authorize it to hold confiden-
tial deliberations.* When the Legislature enacted the Open Meeting Act and its

2 The Open Meeting Act defines meeting as:

“Meeting” means the conduct of business of a public body by a majority of its
members being personally together or, as authorized by Section 307.1 of this title,
together pursuant to a videoconference. Meeting shall not include informal gath-
erings of a majority of the members of the public body when no business of the
public body is discussed][.]

25 0.S.2011, § 304(2).

3 While not defined in the Open Meeting Act, “[a]n executive session, by definition, is closed
to the public.” Rabin v. Bartlesville Redevelopment Trust Auth., 2013 OK CIV APP 72, § 10,
308 P.3d 191, 193.

4 Your second question refers to the deliberative process privilege. The issue of whether this
privilege exists in Oklahoma is currently the subject of pending litigation before the Oklahoma
Supreme Court. It is the longstanding policy of this office not to answer questions presently pend-
ing before any court, and thus we must decline to answer question two. A.G. Opin 79-216, at 346.
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subsequent amendments, it intended to restrict the ability of agencies to confi-
dentially deliberate because one of the public policies of the Open Meeting Act
is that agencies “should not be allowed to deprive the public of its inalienable
right to be present and heard at all deliberations wherein decisions affecting the
public are being made.” Haworth Bd. of Educ. v. Havens, 1981 OK CIV APP
56,99, 637 P.2d 902, 904 (quoting Bd. of Pub. Instruction. v. Doran, 224 So.
2d 693, 699 (Fla. 1969)).

While we are aware that this conclusion may place the Commission in the
unusual place of holding these deliberations in public, clear statutory language
controls our analysis. We defer to the Legislature in making this public policy
decision, and we must presume that the Legislature considered all of the con-
sequences and determined that the public’s interest would best be served by
the Commission holding its deliberations in public. Cf. City of Anadarko v.
Fraternal Order of Police, 1997 OK 14, 9 11, 934 P.2d 328, 332 (recognizing
that elected lawmakers are aware of the consequences inherent in legislation).

It is, therefore, the official Opinion of the Attorney General that:

The Legislature intentionally and expressly exempted the Workers’
Compensation Commission from Article II of the Administrative
Procedures Act, 75 O.S.2011 & Supp.2014, §§ 250 — 323. This also
excluded the Commission from using the individual proceeding
deliberation provisions of the Open Meeting Act, 25 O.S.2011,
§ 307(B)(8), to engage in deliberations in executive session. As no
other statutory provision or privilege permits the Commission to
hold confidential deliberations in an individual proceeding, we
conclude that the Commission must hold its deliberations in an
open meeting. See Haworth Bd. of Educ., 1981 OK CIV APP 56,
99, 637 P.2d 902, 904.

E. SCOTT PRUITT
ATTORNEY GENERAL OF OKLAHOMA

MATTHEW LAFON
ASSISTANT ATTORNEY GENERAL



OPINION 2014-15

The Honorable Ron Justice October 31, 2014
State Senator, District 23

This office has received your request for an official Attorney General Opinion
in which you ask, in effect, the following questions:

In 1996 Canadian County voters approved a county sales tax for
the purpose of financing, construction and equipping of a juve-
nile delinquents detention facility, and juvenile justice facilities,
including design, construction, expenses, operations, equipment,
and furnishings.

1. What type of activity constitutes the operations of a juvenile
delinquents detention facility and a juvenile justice facility?

2. What limitations exist, if any, on the type of programs that
can be funded by this sales tax? May the proceeds be used to
finance the operation of juvenile rehabilitation and education
programs such as truancy enforcement, an alternative school
for Canadian County students who have been suspended from
their home school, drug screening for children, substance abuse
treatment, drug court for families with children in the custody
of the Department of Human Services and the supervision of
visitation and child exchange between divorced parents?

3. May the proceeds of the sales tax be used to pay salaries and
expenses related to the operation of a juvenile bureau created
pursuant to 10A O.S.2011 & Supp.2014, §§ 2-4-101 through
2-4-110?

4. What are the responsibilities of the trustees of the public trust
that owns the facilities, the members of the county excise board
and the board of county commissioners with regard to how the
proceeds from this sales tax are expended?

1.
NO TAX LEVIED AND COLLECTED FOR ONE
PURPOSE SHALL EVER BE DEVOTED TO AN-
OTHER PURPOSE.

The resolution for the particular sales tax about which you inquire reads
as follows:
A RESOLUTION PROVIDING FOR FUNDS FOR CA-
NADIAN COUNTY, OKLAHOMA; AUTHORIZING THE
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CALLING OF A SALES TAX ELECTION LEVYING A .35
OF ONE CENT SALES TAX ON THE GROSS RECEIPTS OR
PROCEEDS ON CERTAIN SALES FOR AN UNLIMITED
PERIOD, SUCH TAX TO BE USED FOR CONSTRUCTION,
FINANCING AND EQUIPPING OF A JUVENILE DELIN-
QUENTS DETENTION FACILITY AND JUVENILE JUS-
TICE FACILITIES IN CANADIAN COUNTY, INCLUDING
DESIGN, CONSTRUCTION, EXPENSES, OPERATIONS,
EQUIPMENT AND FURNISHINGS; FIXING AN EFFEC-
TIVE DATE, MAKING PROVISIONS SEPARABLE; AND
DECLARING AN EMERGENCY.

Canadian Cnty. Comm’rs Res. No. 96-20."

Section 4 of the resolution, which was adopted by the Commissioners of Cana-
dian County, further specified the purpose of the resolution as follows:

It is hereby declared to be the purpose of this Sales Tax Resolu-
tion to provide for a county sales tax of .35 of one cent. Such
revenues shall be utilized for design, construction, financing,
operations, equipment and furnishing of the Facilities to be
located in Canadian County.

Canadian Cnty. Comm’rs Res. No. 96-20, § 4, p.2, on file with the Attorney
General’s Office.

The term “facilities” is defined in the commissioners’ resolution to include the
“Juvenile Delinquents Detention Facility and Juvenile Justice Facilities.” See
id. at p.1, first recital.? Section 5 of the commissioners’ resolution also places
the following restrictions on the use of the project described in Section 4.

The abovedescribed [sic] Project to be financed with such Sales
Tax is subject to certain restrictions, as follows:

(1) The Project is to be implemented for the development of
the Facilities approved by the County Commissioners;

(2) The Facilities are to be owned by the Canadian County
Public Facilities Authority, subject to the direction of the
Canadian County Commissioners to the Trustees of the
Canadian County Public Facilities Authority.

' A photocopy of the Canadian County Commissioners’ Resolution is on file in the Oklahoma

Attorney General’s office.

2 Pursuant to 10A 0.S.2011, § 2-3-103(C)(2), “[t]he board of county commissioners of every
county shall provide for the temporary detention of a child who is or who may be subject to
secure detention and may construct a building or rent space for such purpose.” Id.
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Canadian Cnty. Comm’rs Res. No. 96-20, § 5, p.2. The resolution does not
specify whether the proceeds from the sales tax are to be deposited in the county’s
general revenue fund or a dedicated sales tax revolving fund. We understand
from information provided by Canadian County that the sales tax proceeds are
deposited into a revolving fund and intermingled with other revenue generated
from contracts with schools and state agencies.

The principal restrictions on a county’s use of sales tax funds are imposed by
the Oklahoma Constitution at Article X, Section 19.

Every act enacted by the Legislature, and every ordinance
and resolution passed by any county, city, town, or munici-
pal board or local legislative body, levying a tax shall specify
distinctly the purpose for which said tax is levied, and no tax
levied and collected for one purpose shall ever be devoted to
another purpose.

Id. (emphasis added). The Oklahoma Supreme Court has held
Section 19 contains two distinct commands. The first is that
every resolution levying a tax must specify distinctly the tax’s
purpose and the second is that the funds from a tax once col-
lected for a distinct purpose shall not be used for any other
purpose. State ex rel. Bd. of County Comm’rs v. Okla. Tax
Comm’n, 1942 OK 266, 9 8, 127 P.2d 1052, 1054; see also
Black v. Okla. Funding Bond Comm’n, 1943 OK 270 9 6, 140
P.2d 740, 743 (holding that the purpose of Article X, Section
19, is to prohibit the improper use of a tax levy after it has been
pledged for a certain purpose).’

In addition to Article X, Section 19, the Legislature has provided a statutory
grant of authority to counties to levy sales taxes.

Any county of this state may levy a sales tax of not to exceed
two percent (2%) upon the gross proceeds or gross receipts
derived from all sales or services in the county upon which a
consumer’s sales tax is levied by this state. Before a sales tax
may be levied by the county, the imposition of the tax shall
first be approved by a majority of the registered voters of the
county voting thereon at a special election called by the board
of county commissioners or by initiative petition signed by not
less than five percent (5%) of the registered voters of the county
who were registered at the time of the last general election.

3 See also A.G. Opin. 2012-16, at 147, 149.
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68 0.5.2011, § 1370(A). Subsection E of Section 1370 also
echoes the two primary commands of the constitutional pro-
vision and gives counties two options for the deposit of the
proceeds.

The county shall identify the purpose of the sales tax when it is
presented to the voters pursuant to the provisions of subsection
A of this section. . . . [T]he proceeds of any sales tax levied
by a county shall be deposited in the general revenue or sales
tax revolving fund of the county and shall be used only for the
purpose for which such sales tax was designated.

Id. Your first three questions require an analysis of the stated purpose of the
sales tax approved by the voters and set forth in Canadian County Commission-
ers’ Resolution 96-20. The purpose of the Canadian County sales tax at issue is
stated in both the resolution itself and the commissioners’ statement of purpose
which are quoted above. Because it was the voters of Canadian County who
approved the sales tax, it is the voters’ intent that we must attempt to discern
when determining the purpose of the tax. Oklahoma law requires that ballot
title measures must explain the purpose in basic words, which can be easily
found in dictionaries of general usage and shall not contain any words that
have a special meaning for a particular profession not commonly known to the
citizens of Oklahoma. 19 0.5.2011, § 388(B); 34 0.S.2011, § 9(B). Therefore,
when analyzing the meaning of the language in a ballot measure we look to the
ordinary meaning of the words used.

1. The meaning of the term “operations” in the context of a juvenile de-
linquents detention facility and juvenile justice facility

The first question in your request focuses specifically on the meaning of the
term “operations” as used in the ballot measure and resolution, and asks for
an interpretation of that term in the context of a juvenile delinquents detention
facility and a juvenile justice facility. The ordinary meaning of the words “ju-
venile delinquents detention facility” is a physical building used for confining
non-adult young persons characterized by antisocial behavior in violation of the
law and subject to legal action.* While the dictionary contains several definitions
of the word “facility” it is clear from the resolution’s inclusion of the words
“design” and “construction” that the definition describing a physical building is
the appropriate one. This meaning is consistent with the statutory definition of

4 The ordinary meaning of “juvenile” is a “young person” or “CHILD,” (WEBSTERS THIRD

NEW INTERNATIONAL DICTIONARY 1229 (3d ed. 1993)); the meaning of “juvenile delinquent” is
a “person adjudged to be a delinquent under an age fixed by law,” id.; the meaning of “juvenile
delinquency” is a “status in a juvenile characterized by antisocial behavior” in “violation of
the law” and “subject to legal action,” /d.; the meaning of “detention” is “the state of being
confined,” id. at 616; and the meaning of “facility” is “something . . . built” or “constructed”
to “perform some particular function.” /d. at 812-13.



2014-15 Opinions of the Attorney General 91

a juvenile detention facility found in the Oklahoma Juvenile Code. “‘Juvenile
detention facility’ means a facility which is secured by locked rooms, build-
ings and fences, and meets the certification standards of the Office [of Juvenile
Affairs] and which is entirely separate from any prison, jail, adult lockup, or
other adult facility, for the temporary care of children.” 10A O.S.Supp.2014,
§ 2-1-103(21).

The ordinary meaning of the term “juvenile justice facility” is a physical building
used for the administration and determination of the rights of non-adult young
persons characterized by antisocial behavior in violation of the law and subject
to legal action according to juvenile delinquency laws.® Under this meaning a
juvenile justice facility could include a juvenile delinquency court building.

The ordinary meaning of the word “operation” in the context of a physical build-
ing means those activities which give the building itself the quality or state of
being put to work, becoming active and functional, being ready for action for
the purpose for which it was constructed.® Therefore, the operation of a physical
facility includes the activities that make the facility or building itself functional
for its purpose but would not include the activities that make the people who
use and occupy the facility functional for their purpose. The people who use
and occupy the facility are not the facility.

As a general matter, in order for any physical facility or building to be active and
functional, it would need at a minimum to satisfy the applicable construction
codes and any other requirements, which are a prerequisite to occupancy and
use. It would also need to provide the appropriate physical spaces, accessibility
accommodations, elevators, safety features, climate system, plumbing system,
electrical system, communication system and any other system particular to the
purpose of the building. It would also include the necessary staff to provide
those operational activities that support the function of the physical building.
For example, the activities of a janitor who makes sure the building is sanitary
supports the function of the physical facility itself but the activities of a guard
who escorts a juvenile detainee from a living room to the cafeteria is support-
ing the function of those who occupy the facility. A person who makes sure
the facility’s kitchen is in working order serves the physical building itself,
but a cook who prepares food for the juveniles serves the people who use and
occupy the building.

99 ¢c

See footnote 1 for the definition of “juvenile,” juvenile delinquent,” “juvenile delinquency,”
and “facility.” The ordinary meaning of “justice” is “administration of law: the establishment
or determination of rights according to the rules of law or equity. /d. at 1228.

5

¢ The meaning of “operate” is to “put to work, be active,” the meaning of “operation” is the

“quality or state of being functional,” and the meaning of “operational” is the state of being
“ready for or in condition to undertake a destined function . . . in readiness for action.” WEB-
STERS THIRD NEW INTERNATIONAL DICTIONARY 1580-81 (3d ed. 1993).
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Therefore, to answer your first question, the type of activities that constitute
the operations of a juvenile delinquents detention facility and a juvenile justice
facility are the operational activities that make the physical building functional
for its purpose but not those activities that make the people who use and oc-
cupy the building functional for their purpose. This analysis applies to both
types of facilities.

2. The funding of programs with the sales tax proceeds

Your second question inquires about limitations on the types of programs that
may be funded with the sales tax proceeds. As noted above, neither the ballot
measure, the resolution title nor the statement of purpose mentions the word
“programs.” The sales tax is to be used for the purpose of the financing, con-
struction, equipping, design, expenses, furnishing and operation of two types
of physical facilities. Under Oklahoma law, funds from a tax once collected for
a distinct purpose shall not be used for any other purpose. OKLA. CONST. art.
X, § 19. Therefore, the proceeds may not be used to finance programs such as
juvenile rehabilitation and education programs, truancy enforcement, an alterna-
tive school for Canadian County students who have been suspended from their
home school, drug screening for children, substance abuse treatment, drug court
for families with children in the custody of the Department of Human Services’
and the supervision of visitation and child exchange between divorced parents.

3. The funding of a juvenile bureau with the sales tax proceeds

Your third question inquires about using the sales tax proceeds to pay the salaries
and expenses related to the operation of a juvenile bureau. Under the Oklahoma
Juvenile Code, juvenile bureaus are categorized as one of the agencies and
programs comprising the juvenile justice system.

1. “Agencies and programs comprising the juvenile justice
system” means:

a. the courts, the District Attorneys Council and offices of
the district attorneys, state and local law enforcement
agencies, juvenile bureaus, the Department of Human
Services, the Office of Juvenile Affairs, the Oklahoma
Commission on Children and Youth, the Department of
Corrections, the Oklahoma State Bureau of Investiga-
tion, any other state agency responsible for the care,
custody or supervision of youth alleged or adjudicated
to be delinquent . . . .

10A 0.S.2011, § 2-7-902 (emphasis added). Juvenile bureaus are authorized to
exist in certain counties having a population of eighty thousand or more on or

7 Family drug courts are authorized under the Oklahoma Children’s Code and are not, therefore,

juvenile delinquency courts. See 10A O.S.2011, § 1-4-712(A).
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before January 1, 2005. See 10A O.S.Supp.2014, § 2-4-101. In 2014, Section
2-4-101 was amended to include an extensive list of juvenile justice services
and programs a juvenile bureau is authorized to provide to children, youth and
families located within its county. See 2014 Okla. Sess. Laws ch. 335, § 1.
Those services and programs include a wide variety of activities designed to
divert children and youth from the juvenile justice system and to alleviate
conditions in the family and home that may lead to juvenile delinquency. See
id. The county is responsible for the expenses of a juvenile bureau including
the salaries and expenses of the employees. “All expenses incurred in comply-
ing with the provisions of this article [on juvenile bureaus] shall be a county
charge or funded by a special sales tax dedicated to juvenile programs and
expenses|.]” 10A O.S.Supp.2013, § 2-4-107(D)(1) (emphasis added). The
bolded language regarding a special sales tax dedicated to programs and ex-
penses was added during the 2013 legislative session. 2013 Okla. Sess. Laws
ch. 404, § 17(D)(1). However, it is not applicable to your questions even if it
had been law in 1996, because, as discussed above, the sales tax about which
you inquire is not dedicated to funding juvenile programs and expenses.

Therefore, as a general matter, the proceeds from the Canadian County sales
tax dedicated for the financing, construction, equipping, design, expenses,
furnishing and operation of juvenile delinquents detention and justice facilities
may not be used to pay the salaries and expenses related to the operation of a
juvenile bureau, or its services or programs as a juvenile bureau is an agency
of the county and not a facility.

4. Theresponsibilities of the Canadian County Public Facilities Authority,
the Canadian County Excise Board and the Canadian County Board
of County Commissioners

Your fourth and final question asks about the responsibilities of the trustees of
the Canadian County Public Facilities Authority, the members of the county
excise board and the board of county commissioners with regard to the expendi-
ture of the sales tax proceeds. The Canadian County Public Facilities Authority
(“CCPFA”) is a public trust created for the benefit of Canadian County pursuant
to 60 0.S.2011, §§ 176 — 180.4. The CCPFA was created in 1984 to hold and
manage such property on behalf of Canadian County as is conveyed or assigned
to it.* The three Trustees of the CCPFA are the incumbent members of the Board
of Canadian County Commissioners, with their successors in office, and their
general duties pursuant to the Declaration of Trust are to carry out the purpose
of the trust.” With regard to the juvenile delinquents detention facility and ju-
venile justice facilities, those facilities are to be owned by the CCPFA subject
to the direction of the Canadian County Commissioners to the Trustees who

8 See Declaration of Trust, on file with the Attorney General’s Office.

°  Seeid.



94 Opinions of the Attorney General 2014-15

are the same individuals.'® Therefore, the responsibility of the CCPFA Trustees
with regard to the facilities and sales tax proceeds about which you inquire is to
follow the direction of the Canadian County Board of Commissioners.

You also inquire about the duties of the county excise board. You have noted
in your request letter that Canadian County has not elected to come under the
Budget Board Act. The county excise board is comprised of three members ap-
pointed one each by the Oklahoma Tax Commission, the Canadian County Board
of County Commissioners and the district judge. 68 O.S.2011, §§ 2861(B),
3005.1(A). The powers and duties of a county excise board in a non-budget
board county are set forth at 68 O.S.Supp.2013, § 3006 and 68 O.S.2011, § 3007.

In its functionings it is hereby declared an agency of the state,
as a part of the system of checks and balances required by the
Constitution, and as such it is empowered to require adequate
and accurate reporting of finances and expenditures for all
budget and supplemental purposes, charged with the duty of
requiring adequate provision for performance of mandatory
constitutional and statutory governmental functions within
the means available, but it shall have no authority thereafter
to deny any appropriation for a lawful purpose if within the
income and revenue provided.

1d. § 3006(B). Subsection (2) of Section 3007 provides the following with
regard to the excise board’s budgetary duties:

Examine specifically the several items and amounts stated in
the estimate of needs, and if any be contained therein not
authorized by law or that may be contrary to law, or in excess
of needs, as determined by the excise board, said item shall
be ordered stricken and disregarded. 1f the amount as to any
lawful item exceeds the amount authorized by law, it shall be
ordered reduced to that extent; otherwise, the excise board joins
in responsibility therefor.

1d. (emphasis added). Accordingly, the excise board’s responsibilities, in its
role as an agency of the state and as a part of the system of checks and balances
required by the Constitution, include striking items from the county budget
estimate that are not authorized by law or which are contrary to law. In addi-
tion, as a general matter, the final approval of the appropriation of funding for
county offices is the responsibility of the county excise board. 19 O.S.Supp.2013,
§ 180.65(D).

You have inquired specifically about the excise board’s responsibilities in the
context of the sales tax proceeds for the juvenile facilities in Canadian County.

10 See Canadian Cnty. Comm’rs Res. 96-20, at § 5.
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In that regard, it is the voters of Canadian County who have already voted to
appropriate those proceeds for a specific purpose. Pursuant to Article X, Section
19, of the Oklahoma Constitution and 68 O.S.2011, § 1370, those proceeds can
only be used for the purpose specified in the ballot measure and resolution and
as such the county excise board has no discretion to appropriate those funds
for any other purpose. Therefore, the county excise board’s responsibility
with regard to the sales tax proceeds for the design, construction, equipment,
furnishing, expenses and operation of a juvenile delinquents detention center
and juvenile justice facilities is to ensure that those proceeds are appropriated
for only those budget items that are within the distinct purpose of the ballot
measure and resolution.

You also inquire about the responsibilities of the Canadian County Board of
County Commissioners. A board of county commissioners has the express power
to audit the accounts of all officers responsible for the collection and disburse-
ment of county money. 19 O.S.Supp.2013, § 339(A)(2). County commissioners
shall superintend the fiscal concerns of the county and keep an account of the
receipts and expenditures of the county. 19 O.S.2011, § 345. “[T]he board of
county commissioners is the fiscal agent of the county. It has general control
over the property and finances of the county.” Cavin v. Bd. of County Comm ’rs,
1934 OK 2459 11, 33 P.2d 477, 479. As the fiscal agent responsible for super-
intending the funds of Canadian County, the board of county commissioners is
responsible for ensuring that the sales tax proceeds are accounted for and spent
in a manner consistent with the law.

Section 1370(E) of Title 68 gives counties two options for the deposit of
the sales tax proceeds. They shall be deposited in either the general revenue
fund or in a separate revolving fund specifically dedicated to sales tax. Id.
“[CJounties, . . . have no inherent power or authority, but possess, and can
exercise, only those powers granted in express words or necessarily or fairly
implied or incidental to the powers expressly granted.” Shipp v Se. Okla. Indus.
Auth., 1972 OK 98 q 15, 498 P.2d 1395, 1398. Therefore, there is no authority
for Canadian County to deposit the sales tax proceeds into a revolving fund not
specifically dedicated to sales tax where the proceeds are intermingled with other
revenues. Accordingly, to ensure that the sales tax funds are not intermingled
with other county revenues and spent only for the authorized purpose, the
board of county commissioners could direct that the proceeds from the juve-
nile facilities sales tax be deposited in a separate revolving fund. As the fiscal
agent responsible for superintending the funds of Canadian County, the board
of county commissioners is responsible to ensure that the sales tax proceeds
are not intermingled and are used exclusively for the purpose expressed in the
ballot measure and resolution.
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It is, therefore, the official Opinion of the Attorney General that:

1. The proceeds of the Canadian County sales tax shall only be
used for the distinct and specific purpose of the financing,
construction and equipping of a juvenile delinquents deten-
tion facility, and juvenile justice facilities, including design,
construction, expenses, operations, equipment, and furnishings
approved by the voters and set forth in the resolution. OKLA.
CONST. art. X, § 19; 68 O.S.2011, § 1370.

A. Under Oklahoma law the language of ballot title measures
must contain basic words without special meaning, and
when analyzing the meaning of the language in a ballot
measure we look to the ordinary meaning as found in
dictionaries of general usage. 19 0.S.2011, § 388(B)(2); 34
0.5.2011, § 9(B)(2).

B. The ordinary meaning of the words “juvenile delinquents
detention facility” is a physical building, including the
necessary equipment and furnishings, used for confining
non-adult young persons characterized by antisocial be-
havior in violation of the law and subject to legal action.

C. The ordinary meaning of the words “juvenile justice facil-
ity” is a physical building, including the necessary equip-
ment and furnishings, used for the administration and
determination of the rights of non-adult young persons
characterized by antisocial behavior in violation of the law
and subject to legal action according to juvenile delinquency
laws. The county juvenile justice facility would include a
juvenile delinquency courthouse.

D. The ordinary meaning of the word “operation” in the con-
text of a physical building means those activities which give
the building itself the quality or state of being put to work,
becoming active and functional, being ready for action for
the purpose for which it was constructed.

E. The type of activities that constitute the operations of a
juvenile delinquents detention facility and juvenile justice
facility are those activities that make the physical facility
itself functional for its purpose but would not include the
activities that make the people who use and occupy the
facility functional for their purpose.

2. The sales tax resolution does not authorize the funding of pro-
grams. The sales tax proceeds may not be used to finance the



2014-15

Opinions of the Attorney General

97

operation of juvenile rehabilitation and education programs
such as truancy enforcement, an alternative school for Canadian
County students who have been suspended from their home
school, drug screening for children, substance abuse treatment,
drug court for families with children in the custody of the De-
partment of Human Services and the supervision of visitation
and child exchange between divorced parents. OKLA. CONST.
art. X, § 19; 68 O0.S.2011, § 1370.

As a general matter the proceeds from the Canadian County
sales tax dedicated for the financing, construction, equipping,
design, expenses, furnishing and operation of juvenile delin-
quents detention and justice facilities may not be used to pay
the salaries and expenses related to the operation of a juvenile
bureau as a juvenile bureau is an agency of the county and not
a facility. 10A O.S.2011, § 2-7-902(A)(1).

The responsibilities of the trustees of the Canadian County
Public Facilities Authority (“CCPFA”), which owns the facili-
ties, the members of the county excise board, and the board of
county commissioners with regard to how the proceeds from
the sales tax are as follows:

A. Pursuant to the terms of the resolution, the juvenile delin-
quents detention facility and juvenile justice facilities are to
be owned by the CCPFA, and the Trustees must act subject
to the direction of the board of county commissioners who
are the same individuals. Therefore, the responsibility of
the CCPFA Trustees, with regard to the facilities and sales
tax proceeds about which you inquire, are to follow the
direction of the board of county commissioners.

B. The county excise board’s responsibility, with regard to
the sales tax proceeds for the financing, construction,
equipping, design, expenses, furnishing and operation of
a juvenile delinquents detention center and juvenile justice
facilities, is to ensure that those proceeds are appropriated
for only those budget items that are within the distinct pur-
pose of the ballot measure and resolution. OKLA. CONST.
art. X, § 19; 68 0.S.2011, § 3007.

C. Asthefiscal agent responsible for superintending the funds
of Canadian County, the board of county commissioners
is responsible to ensure that the sales tax proceeds are
not intermingled and are used exclusively for the purpose
expressed in the ballot measure and resolution. The board
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can direct that the funds be deposited in a dedicated revolv-
ing fund and not intermingled with other revenues. OKLA.
CONST. art. X, § 19; 68 0.S.2011, § 1370; 19 O.S.Supp.2013,
§ 339; 19 0.S.2011, § 345; Cavin v. Bd. of County Comm’rs,
1934 OK 245 q] 11, 33 P.2d 477, 479.

E. SCOTT PRUITT
ATTORNEY GENERAL OF OKLAHOMA

RICHARD D. OLDERBAK
ASSISTANT ATTORNEY GENERAL
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The Workers’ Compensation Commission November 18, 2014
Chair Troy Wilson, Commissioner Denise Engle
Commissioner Robert Gilliland

This office has received your request for an official Attorney General Opinion
in which you ask, in effect, the following questions:

1. Isthe purpose of the tax levied in 85A O.S.Supp.2013, § 122(B)
solely to provide funds for the Workers’ Compensation Fund?

2. If so, did the Legislature violate Article X, Section 19 of the
Oklahoma Constitution by appropriating proceeds of that tax
in a manner inconsistent with that purpose?

1.
INTRODUCTION

In your request, you state that 85A O.S.Supp.2013, § 122(A) levied certain tax
assessments to provide funds for the Workers” Compensation Fund—a fund
created in 85A O.S.Supp.2013, § 28. Further, you state that use of these pro-
ceeds for any “other purpose” must be consistent with this primary purpose—
providing funds for the Fund. You believe that use of these tax proceeds for
general revenue purposes—and not for the use or benefit or at the direction of
the Workers” Compensation Commission—yviolates Article X, Section 19 of
the Oklahoma Constitution.'

On May 1, 2013, the Legislature approved Senate Bill (“SB””) 1062—a bill
designed to transition the old, adversarial workers’ compensation court system
into an administrative system for resolving workers’ compensation claims.
On May 6, 2013, Governor Mary Fallin signed SB 1062 into law and it is now
codified as Title 85A. See 2013 Okla. Sess. Laws ch. 208.

Title 85A is comprised of three inter-related acts: the Administrative Workers’
Compensation Act (“Act”), the Oklahoma Employee Injury Benefit Act, and
the Workers” Compensation Arbitration Act. 85A O.S.Supp.2013, §§ 1, 200,
300. Section 19 of Title 85A places with the Workers’ Compensation Com-
mission (“Commission”) the exclusive responsibility and duty of carrying out
the provisions of the first act: the Administrative Workers” Compensation Act.
Id. § 19(A).

Your questions relate to two sections of the Administrative Worker’s Compensa-
tion Act: Section 122 and Section 28, which is cross-referenced in Section 122.
Section 122 of Title 85A states, in relevant part:

I Letter from Workers’ Compensation Comm’n to E. Scott Pruitt, Attorney General of Okla-

homa (June. 13, 2014) (on file with author).
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1d.

. The Workers” Compensation Fund established by Section

28 of this act shall be used for the costs of administering
this act and for other purposes pursuant to legislative
appropriation.

. For the purpose of providing funds for the Workers’

Compensation Fund, each mutual or interinsurance as-
sociation, stock company, CompSource Oklahoma or other
insurance carrier writing workers’ compensation insurance
in this state shall pay to the Oklahoma Tax Commission an
assessment at a rate of one percent (1%) of all gross direct
premiums written during each quarter of the calendar year
for workers’ compensation insurance on risks located in
this state after deducting [certain expenses]. . . .

. When an employer is authorized to become a self-insurer,

the Commission shall so notify the Tax Commission, giv-
ing the effective date of such authorization. The Tax Com-
mission shall then assess and collect from the employers
carrying their own risk an assessment at the rate of two
percent (2%) of the total compensation for permanent total
disability awards, permanent partial disability awards and
death benefits paid out during each quarter of the calendar
year by the employers. Such assessment shall be payable by
the employers and collected by the Tax Commission . . . .

. It shall be the duty of the Tax Commission to collect the

payments provided for in this act. . . .

The Tax Commission shall pay monthly to the State
Treasurer to the credit of the General Revenue Fund all
monies collected under the provisions of this section.

Section 28, in turn, establishes the Workers’ Compensation Fund (“Fund”’) within
the Office of the State Treasurer, id. § 28(A)(1). Section 28 states in relevant part:

B. Exceptas provided [for an unrelated fund], no money shall

be appropriated from these funds for any purpose except for
the use and benefit, or at the direction, of the Oklahoma
Workers’ Compensation Commission.

. Except as provided [for an unrelated fund], all funds estab-

lished under this section shall be administered, disbursed,
and invested under the direction of the Commission and
the State Treasurer.
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H. The Workers’ Compensation Fund shall be used to fund
the activities of the Commission in administering the Ad-
ministrative Workers’ Compensation Act and for any other
purposes related to the Administrative Workers” Compensa-
tion Act that the Commission deems appropriate, subject
to the provisions of Section 122 of this title.

I.  Unless provided otherwise in the Administrative Workers’
Compensation Act, all fines and penalties assessed under
the . .. Act shall be deposited into the Workers” Compensa-
tion Fund.

1d. § 28. Because these sections cross-reference each other, they must be read
together.

II.
STANDARDS

Article X, Section 19 of the Oklahoma Constitution states that “[e]very act
enacted by the Legislature . . . levying a tax shall specify distinctly the purpose
for which said tax is levied, and no tax levied and collected for one purpose
shall ever be devoted to another purpose.” OKLA. CONST. art. X, § 19. “[S]ection
19 contains two distinct commands (1) that every act . . . levying a tax specify
distinctly the purpose for which the tax is levied, and (2) that the tax when so
levied and collected for one purpose shall never be devoted to another purpose.”
State ex. rel. Bd. of Comm rs v. Okla. Tax Comm’n, 127 P.2d 1052, 1054 (Okla.
1942).

When called upon to interpret statutes, we apply rules of statutory interpreta-
tion. Those rules provide that, in the case of clear, unambiguous statutes, we
must presume “that the Legislature expressed its intent and intended what it
expressed.” Estes v. ConocoPhillips Co., 184 P.3d 518, 525 (Okla. 2008). “When
possible, different provisions must be construed together to effect an harmonious
whole.” Villines v. Szczepanski, 122 P.3d 466, 471 (Okla. 2005). That is, the
goal “is always to construe apparently conflicting legislative enactments deal-
ing with the same subject together as a harmonious whole so as to give effect
to each provision.” McNeill v. City of Tulsa, 953 P.2d 329, 332 (Okla. 1998).
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I11.

THE TAX IDENTIFIED IN 85A O.S.SuUPP.2013,
§ 122 1S LEVIED FOR THE PURPOSE OF PRO-
VIDING PROCEEDS FOR THE WORKERS’ COM-
PENSATION FUND.

Turning to the first Article X, Section 19 command, the Constitution “is satis-
fied by a ‘general statement of the purposes’” of the act. Howard v. Crawford,
16 P.3d 473, 477 (Okla. Civ. App. 2000) (quoting Sublett v. City of Tulsa, 405
P.2d 185, 197 (Okla. 1965)); see also A.G. Opin. 2004-32, at 213 (stating that
“[t]he word ‘purpose’ is used broadly in the constitution and in statutes requiring
that the purpose of a tax must be stated”). That is, the purpose of a tax need not
be linked to a specifically identified project, but passes constitutional muster
so long as it is generally stated. See Howard, 16 P.3d at 477.

Here, Section 122 clearly states that the specified taxes are levied “[f]or
the purpose of providing funds for the Workers” Compensation Fund.” 85A
0O.S.Supp.2013, § 122(B). That is the only stated purpose for the collection of
these tax proceeds. This purpose is sufficiently distinct.

Section 122 clarifies, however, that these tax proceeds must be appropriated
by the Legislature. Section 122(E) states that “[t]he Tax Commission shall pay
monthly to the State Treasurer to the credit of the General Revenue Fund all
monies collected under the provisions of this section.” /d. § 122(E) (emphasis
added). That these tax proceeds are paid to the credit of the General Revenue
Fund indicates that the Legislature must appropriate them to the Fund. The
statute does not state that the Legislature must appropriate all such proceeds in
each fiscal year, but when it does appropriate these tax proceeds, the appropria-
tion must be for the only purpose given for this tax levy—providing proceeds
for the Fund. See id. § 122(B). Section 122, therefore, limits the Legislature’s
ability to appropriate these proceeds.

In addition to this limitation, Sections 122 and 28 limit the use of these tax
proceeds once the Legislature appropriates them to the Fund. That is, Section
122(A) states that Section 28 creates the Fund. See id. § 122(A). Turning to that
statute, Section 28 states that no money in the Fund may be appropriated from
the Fund for any purpose “except for the use and benefit, or at the direction,
of the Oklahoma Workers’ Compensation Commission.” /d. § 28(B). Indeed,
Section 28(H) reiterates that the Fund “shall be used” to fund the Commission’s
activities in administering the Act “and for any other purposes related to the
Administrative Workers’ Compensation Act that the Commission deems appro-
priate.” Id. § 28(H) (emphasis added). Additionally, subsection 28(H) clarifies
that even when used for “other purposes” as deemed appropriate by the Com-
mission these “other purposes” are “subject to the provisions of Section 122.” Id.
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Reviewing Section 122, we see that it contains two limits on the use of proceeds
in the Fund. The Fund may only be used “for the costs of administering th[e]
act” and “for other purposes pursuant to legislative appropriation.” Id. § 122(A).
We do not read this latter limitation as permitting open-ended use of monies in
the Fund. Rather, we read that limitation consistently in light of Section 28(B)’s
requirement that any subsequent appropriation of these proceeds must be “for
the use and benefit, or at the direction, of the Oklahoma Workers’ Compensation
Commission.” Id. § 28(B). Reading Sections 122 and 28 together,? we conclude
that limitation on use of the Fund “for other purposes pursuant to legislative
appropriation” (id. § 122(A)) must comply with Section 28(B)’s command
that the monies in the Fund be for “the use and benefit, or at the direction, of
the . . . Commission.” Id.

In sum, while it is the Legislature that appropriates these tax proceeds to the
Fund pursuant to Section 122, such appropriation is limited and must be for
the purpose of providing proceeds for the Fund. The funds once appropriated
are further limited as set forth in Section 28. In so concluding, we provide ef-
fect to both Sections 122 and 28, giving these otherwise conflicting provisions
a harmonious reading. In short, the sole purpose of this tax is to provide tax
proceeds for the Workers’ Compensation Fund, and any appropriation must be
consistent with this purpose.

IV.

BECAUSE THESE PROCEEDS CAN ONLY BE USED FOR
THE USE AND BENEFIT OF THE COMMISSION AND AT
THE DIRECTION OF THE COMMISSION, APPROPRIATION
OF THESE PROCEEDS FOR AN UNRELATED PURPOSE,
VIOLATES ARTICLE X, SECTION 19 OF THE OKLAHOMA
CONSTITUTION.

The second command of Article X, Section 19 “is a limitation on the use of the
revenue collected under any law, state or municipal, enacted thereunder.” State
ex. rel. Bd. of Cnty. Comm’rs, 127 P.2d at 1054. Article X, Section 19 historically
stands for the proposition that tax proceeds collected for one purpose cannot be
diverted for other purposes. See Ward v. State, 56 P.2d 136, 137 (Okla. 1936);
In re State of Okla. Bldg. Bonds Comm’n, 214 P.2d 934, 938 (Okla. 1950).

For Fiscal Year 2015, the Board of Equalization certified that this tax would
generate approximately $11 million.> The Legislature appropriated a total of

2 Rules of construction require that statutes must be construed to harmonize with each other

to determine the purpose and intent of the Legislature. McNeil, 953 P.2d at 332.

3 See proposed Fiscal Year 2015 revenue verification of December 19, 2013, on file with the
author.
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$5.5 million to the Workers’ Compensation Commission and the Workers’ Com-
pensation Court of Existing Claims. 2014 Okla. Sess. Laws ch. 420, §§ 131,
132. All or some of the remainder of the $11 million was appropriated in Fis-
cal Year 2015 for purposes other than the use and benefit of the Commission.

You ask whether appropriating the taxes for other purposes violates Article X,
Section 19. We conclude that an appropriation for purposes other than to provide
proceeds for the Workers’ Compensation Fund violates Article X, Section 19
of the Oklahoma Constitution.

It is, therefore, the Opinion of the Attorney General that:

1. The tax identified in 85A O.S.Supp.2013, § 122 was levied
for the sole purpose of providing proceeds for the Workers’
Compensation Fund. Sections 122 and 28 of Title 85A provide
limitations on appropriation and use of these tax proceeds: the
Legislature may only appropriate them to the Fund, and once
appropriated into the Fund, they can only be used for the use
and benefit, or at the direction, of the Commission.

2. The appropriation of tax proceeds for purposes other than pro-
viding proceeds for the Workers’ Compensation Fund violates
OKLA. CONST. art. X, § 19.

E. SCOTT PRUITT
ATTORNEY GENERAL OF OKLAHOMA

CARA N. RODRIQUEZ
ASSISTANT SOLICITOR GENERAL
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The Honorable Mike Shelton November 18, 2014
Assistant Democratic Floor Leader

This office has received your request for an Attorney General Opinion in which
you ask, in effect, the following question:

Under Section 162 of Senate Bill 2127, the Oklahoma Legislature
transferred some $5 million from the Trauma Care Assistance Re-
volving Fund to be appropriated for other uses. Does that transfer
violate Article X, Section 19 of the Oklahoma Constitution, which
provides that a tax raised for one purpose shall never be devoted
to another purpose?

1.
THE TRAUMA CARE ASSISTANCE REVOLVING FUND

The Oklahoma Legislature created the Trauma Care Assistance Revolving Fund
(“Fund”) in 1999. See 1999 Okla. Sess. Laws ch. 278, § 1. This first iteration
of the Fund primarily served to reimburse uncompensated trauma facilities
like hospitals as well as ambulance services with a small set aside for the State
Department of Health to achieve other goals under the Act. Id.

The Legislature altered the Fund’s scope in 2004 when it passed the Oklahoma
Trauma Systems Improvement and Development Act. See 2004 Okla. Sess. Laws
ch. 459. In that Act, the Legislature provided several mechanisms for improving
trauma care in Oklahoma, including an expansion of the lawful expenditures
of the Fund to include the reimbursement of doctors for uncompensated treat-
ment. See id. § 10. Although some of the Act’s provisions have since been re-
pealed, see 2013 Okla. Sess. Laws ch. 229, § 99, the Fund continues to operate
and reimburse various trauma-related expenses according to the terms of its
authorizing statute, which states that the Fund “shall be a continuing fund, not
subject to fiscal year limitations” and that “[a]ll monies accruing to the credit
of the fund are hereby appropriated and may be budgeted and expended by the
Department . . . .” 63 O.S.Supp.2013, § 1-2530.9(A). The Legislature made
several notable findings in the Act:

1. Traumatic injury is the leading cause of death for persons
under forty (40) years of age, and the third leading cause of
death overall for persons of all ages. Traumatic injury is the
leading cause of lost years of potential life for Oklahomans
sixty-five (65) years of age and younger;

2. Inaddition to the physical and emotional losses that result
from traumatic injury, the economic costs of such injuries
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. far exceed losses for other diseases such as cancer,
heart disease, stroke and diabetes;

3. Trauma systems dramatically reduce morbidity and mortal-
ity from major injuries; and

4. Development and improvement of trauma systems is ben-
eficial to all citizens.

63 0.S.Supp.2013, § 1-2530.1(A).

Currently, the Fund pays 90% of all monies collected by it to reimburse
“trauma facilities, licensed ambulance service providers and physicians.” 63
0O.S.Supp.2013, § 1-2530.9(A)(1). The State Department of Health reports that
these expenditures have, on average, come to about $12 million per six-month
period since October 2010, much of which has reimbursed hospitals at only
about 60% of the amount originally billed.! The Fund’s ability to make these
payments arises from several different sources specified in Oklahoma’s statutes.
These revenue sources include special assessments, fines, court costs, fees, and
taxes; many of these funding sources are closely related to motor vehicles and
conduct that makes motor vehicle travel more dangerous.

First, many criminal violations of Oklahoma law, irrespective of any sentence
imposed, come with a special assessment of $100 to be deposited into the Fund.
Many of these crimes involve the use of controlled dangerous substances. 21
0.S.2011, § 1220(B) (imposing special assessment for open container of alcohol
crimes); 63 0.S.2011 & Supp.2013, §§ 2-401(I), 2-402(D), 2-404(D), 2-405(F),
2-406(D), 2-407(F), 2-407.1(F), 2-415(E) (imposing special assessment for
controlled dangerous substance and other drug-related crimes). Additionally,
Oklahoma law requires that drivers pay a special assessment of $200 when
requesting that a driver’s license be reinstated after having been revoked or
suspended for certain reasons. 47 O.S.Supp.2013, § 6-212(C)(2)(b)(1).

Second, certain crimes related to the operation of vehicles may be punished
with fines, and in the event that a fine is imposed for those crimes, either one
half or all of such fines are deposited into the Fund. 47 O.S.2011, § 6-303(H)
(requiring all fines collected for certain driving with suspended or revoked
license crimes be deposited into Fund); id. §§ 17-101(F), 17-102(C) (requiring
one-half of fines collected from Uniform Vehicle Code violations be deposited
into Fund). Third, Oklahoma’s district courts deposit some court costs collected
from convicted criminal defendants into the Fund. 28 O.S.2011, § 153(J)(5).
Fourth, certain fees related to motor vehicles, including drivers’ license fees and
a special fee collected during vehicle registration, are deposited into the Fund.

' Oklahoma State Department of Health, Trauma Fund Distribution Report: 2014 April p.1,
available at http://www.ok.gov/health2/documents/RecipientList08142014.pdf (last visited
Nov. 13, 2014).
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47 O0.S.Supp.2013, § 6-101(I)(1); 63 O.S.2011, § 4021(I). Lastly, a portion of
Oklahoma’s cigarette and tobacco product excise taxes flows into the Fund. 68
0.S.2011, §§ 302-5(B)(3), (D)(3); 402-3(B)(3), (C)(3).?

On June 3, 2014, the Governor signed Senate Bill 2127 (“SB 2127”). Senate
Bill 2127 transferred $5 million from the Trauma Care Assistance Revolving
Fund to the Special Cash Fund of the State Treasury to be appropriated for other
uses. 2014 Okla. Sess. Laws ch. 420, § 162. The Special Cash Fund is a special
fund available for appropriation or transfer by the Legislature. 62 0.S.2011,
§ 253. Under SB 2127, the Legislature appropriated monies from the Special
Cash Fund for a variety of purposes such as the operations of the Oklahoma
House of Representatives. 2014 Okla. Sess. Laws ch. 420, § 142.

The Legislature has thus diverted $5 million from the Fund to be appropriated
for uses other than the purposes for which the Fund has been authorized. You
ask whether this diversion violates Article X, Section 19 of the Oklahoma
Constitution. We conclude that it does.

IL.

ARTICLE X, SECTION 19 OF THE OKLAHOMA CONSTITUTION

The Oklahoma Constitution contains several limitations on the Legislature’s
taxing and spending powers, including the taxpayer protection provision at issue
in Article X, Section 19. That section provides the following:

Every act enacted by the Legislature, and every ordinance and
resolution passed by any county, city, town, or municipal board
or local legislative body, levying a tax shall specify distinctly
the purpose for which said tax is levied, and no tax levied and
collected for one purpose shall ever be devoted to another
purpose.

OKLA. CONST. art. X, § 19 (emphasis added).

The Oklahoma Supreme Court has articulated the overarching principles that
govern interpretation of the Oklahoma Constitution. In South Tulsa Citizens
Coalition, L.L.C. v. Arkansas River Bridge Authority, 176 P.3d 1217 (Okla.
2008), the Supreme Court stated the following:

In construing and applying constitutional provisions, the intent
of the framers and the people adopting it must be given effect.
Absent an ambiguity, the intent is settled by the language of

2 Many of these criminal fines, costs, and special assessments flow through the Oklahoma
district courts that collect them. Oklahoma law provides that some of these amounts are to be
retained by the district courts to defray their collection expenses. 19 O.S.Supp.2013, § 220.
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the provision itself, and the courts are not at liberty to search
beyond the instrument for meaning.

1d. at 1220 (footnote omitted); see also Okla. Elec. Co-op., Inc. v. Okla. Gas &
Elec. Co., 982 P.2d 512, 514 (Okla. 1999) (noting the controlling importance
of intent and plain text when construing the Oklahoma Constitution); Draper
v. State, 621 P.2d 1142, 1145-46 (Okla. 1980) (same); Latting v. Cordell, 172
P.2d 397, 401 (Okla. 1946) (same); Shaw v. Grumbine, 278 P. 311, 315 (Okla.
1929) (same).

Employing these principles, a plain reading of Article X, Section 19 of the
Oklahoma Constitution reveals two relatively simple requirements. First, as
applied to the Legislature, all statutes levying a tax must identify the purpose
for which the tax is raised. Second, after announcing the tax’s purpose, the
Legislature may not devote any monies collected under that tax to any other
purpose.® However, the Oklahoma Supreme Court has created two exceptions
with respect to the second requirement of Article X, Section 19.

First, as was recognized in early case law, surplus monies may be used for new
purposes. As the court put it in Black v. Oklahoma Funding Bond Commission,
140 P.2d 740 (Okla. 1943), the bar of Article X, Section 19 was “designed to
prevent the concealment of the purpose of a tax levy and to prohibit the improper
use of a fund after it has already been pledged” for a certain purpose. Id. at 743.
A “surplus” is “not the result of deliberation” but accrues “only incidentally.”
1d. Hence, where the “actual purposes and obligations for which the taxes were
levied” have been “met, fully paid and therefore no longer exist,” the monies
may be used for other purposes because the purpose of Article X, Section 19
would already have been “fully served.” Id. This exception is obviously not ap-
plicable here as the purpose of the trauma fund—primarily to reimburse trauma
facilities—continues to exist. Indeed, given the continuing nature of revolving
funds and their ongoing purposes, monies pledged to such funds would gener-
ally not result in a surplus satisfying this exception.

Second, the court has held that Article X, Section 23 of the Oklahoma Constitu-
tion partly amended Article X, Section 19 to allow in certain instances for the
Legislature to use tax revenues for different purposes than that for which the tax
was levied. Article X, Section 23 creates a system under which the State’s Board
of Equalization certifies to the Legislature a forecast of the State’s revenues; this
certification provides a basis for the Legislature’s maximum appropriations for
each fiscal year. OKLA. CONST. art. X, § 23(1)-(2). Section 23 of Article X also

3 By using such a broad word as “devote” rather than more narrow words such as “appropriate,”

“spend,” “transfer,” or otherwise, the provision’s drafters clearly intended to cover a multitude
of uses of money. Any use the Legislature would make of any tax money must conform to the
original purpose stated in the tax statute.
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allows the Legislature to attempt to raise additional revenues, make certain new
appropriations, and—most important for our purposes here—to make certain
transfers of existing state funds:

All appropriations made in excess of [the Board of Equaliza-
tion’s] certification shall be null and void; provided, however,
that the Legislature may . . . enact laws . . . transferring the
existing revenues or unappropriated cash on hand from one
Sfund to another . . ..

OKLA. CONST. art. X, § 23(2) (emphasis added). Because the question here
involves the transfer of cash on hand in the Trauma Care Assistance Revolving
Fund, we will consider only that portion of Section 23 and how it interacts with
Section 19 of the Oklahoma Constitution.

Looking to the principles articulated above that the “intent of the framers” must
be controlling in construing a constitutional provision and that the “intent is
settled by the language of the provision itself,” the effect of Article X, Section 23
becomes clearer. It is entirely possible that tax revenues raised for one purpose
will become cash on hand in one fund or another without having already been
appropriated. In these circumstances, the Legislature may transfer monies and
use them for purposes not authorized in the relevant taxing statute. See State ex
rel. Hawkins v. Okla. Tax Comm 'n, 462 P.2d 536, 541 (Okla. 1969) (noting that
OKLA. CONST. art. X, § 23 modifies OKLA. CONST. art. X, § 19).

Some might argue that prior Oklahoma Supreme Court decisions could be read
as endorsing a near-limitless transfer power that renders Article X, Section 19
all but a dead letter as a limitation on the Legislature’s power to repurpose tax
revenues. We disagree. One recent such decision, Calvey v. Daxon, 997 P.2d
164 (Okla. 2000), raised the question of whether bills authorizing transfers from
various fee-generated funds to the Special Cash Fund constituted revenue-
raising bills and hence violated the relevant constitutional provisions governing
such bills. Id. at 166. Although the court observed that Article X, Section 23
authorizes transfers from the funds there in support of its overall holding that
such transfers from fee-generated funds did not constitute new revenues, id. at
171-72, the court had no occasion to address the tax provision of Article X, Sec-
tion 19 because no tax revenues were transferred—only fee-generated revenues.

In City of Sand Springs v. Department of Public Welfare, 608 P.2d 1139 (Okla.
1980), the court allowed sales tax revenues to be used to construct a facility
for delinquent children, despite petitioners’ claim that the use violated Article
X, Section 19. See City of Sand Springs, 608 P.2d at 1143. The case, however,
turned on facts that are not present here. First, the majority of the tax revenues
at issue had been collected pursuant to a 1965 statute that authorized the levy
for broad purposes, including “the support of functions of State government”
and to provide services to “delinquent children.” /d. at 1147-48 (quoting 68
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O.S.Supp.1965, § 1303). Thus, OKLA. CONST. art. X, § 19 was clearly not
violated with regard to most of the tax revenues at issue, as building a juvenile
delinquent facility was squarely within the purposes for which the tax was col-
lected. The Article X, Section 19 issue related solely to tax revenues remaining
in the fund that had been collected prior to the 1965 statute, pursuant to the
1963 version of the Sales Tax Code, which included slightly narrower purposes,
including the aid of “needy dependent children, crippled children, . . . providing
services to homeless and neglected children” and a few other categories. /d. at
1147 (quoting 68 O.S.Supp.1963, § 1303). And while the fund where the sales
tax revenues resided was an appropriated fund controlled by the Department
of Public Welfare, see 56 O.S.Supp.1965, §§ 179, 181a, the Supreme Court
interpreted Article X, Section 23 as allowing the transfer. In so concluding,
however, the Supreme Court was relying on the pre-1975 version of Article X,
Section 23, which did not contain the “unappropriated cash on hand” language
contained in the current version. Compare S.J. Res. No. 6, S.Q. No. 506, Leg.
Refer. No. 206, (July 22, 1975) available at https://www.so0s.ok.gov/gov/ques-
tions.aspx (last visited Sept. 12, 2014), with Sand Springs, 608 P.2d at 1147-48
(quoting the pre-1975 version).

In short, the Supreme Court decided Sand Springs to address a dispute from the
late 1970s raising concerns about the mere possibility that revenues collected in
a two-year window during the early 1960s could prevent spending on a related
but admittedly different purpose in 1980. To the extent that the case stands for
the proposition that the Legislature has carte blanche to transfer fully appropri-
ated tax money in one fund to the Special Cash Fund for spending on unrelated
purposes, the case would be inconsistent with the intent of the Oklahoma voters
who approved Article X, Section 23 and with the principles of constitutional
interpretation articulated by the Supreme Court.

If Sand Springs were thought to have such breadth, the case would reduce Article
X, Section 19 to a practical nullity with respect to the Oklahoma Legislature. It
strains credulity to believe that the voters who approved the budget balancing
amendment creating Article X, Section 23’s broad system would have intended
this result, particularly given that Section 19, at its core, is a taxpayer protection
provision. See Hawkins, 462 P.2d at 540 (discussing the context surrounding
the amendment’s passage). Understanding Sand Springs to authorize a broad
transfer power would thus violate the foundational principle of effectuating the
framers’ intent as well as the principle that constitutional provisions should be
interpreted “in such a way that they harmonize with each other.” See Movants
to Quash Grand Jury Subpoenas Issued in Multicounty Grand Jury Case No.
CJ-92-4110, 839 P.2d 655, 656 (Okla. 1992).

We thus interpret Article X, Section 23 in line with its own text to authorize
the transfer of “unappropriated cash on hand.” Article X, Section 19 “has been
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modified to that extent.” Hawkins, 462 P.2d at 541. Article X, Section 23 does
not allow the transfer and use of appropriated tax monies for purposes other
than those for which they were originally collected and appropriated.

Hence, we conclude that Article X, Section 19 by its own text imposes two
requirements. First, every statute imposing a tax must state a purpose for that
tax. Second, all tax money collected pursuant to that tax may only be used for
the purpose stated in the tax’s authorizing statute. This second requirement
has two exceptions. First, a “surplus” may be transferred and used for other
purposes after the original purposes for the tax have already been completely
met and exhausted. Second, Article X, Section 23 creates a “transfer” excep-
tion allowing only the Legislature to transfer tax money that has not already
been appropriated.

I11.

THE LEGISLATURE’S TRANSFER OF TAX MON-
IES FROM THE TRAUMA CARE ASSISTANCE
REVOLVING FUND TO THE SPECIAL CASH
FUND AND SUBSEQUENT APPROPRIATION OF
SUCH MONIES TO OTHER USES VIOLATES
ARTICLE X, SECTION 19 OF THE OKLAHOMA
CONSTITUTION.

The Trauma Care Assistance Revolving Fund and SB 2127, as described above,
have three salient features. First, some of the money accruing to the Fund
arises from cigarette and tobacco taxes. 68 0.S.2011, §§ 302-5(B)(3), (D)(3);
402-3(B)(3), (C)(3). Second, all money paid into the Fund is “appropriated
and may be budgeted and expended by the Department.” 63 O.S.Supp.2013,
§ 1-2530.9(A). Third, the money has been used for purposes other than those in-
volving trauma care. See 2014 Okla. Sess. Laws ch. 420, §§ 133—-135, 142—-143.

Applying Article X, Section 19 to the Fund, we look to whether the purpose
requirement was met as well as what purpose was stated. The cigarette and to-
bacco tax statutes mandate that revenues generated by the taxes be apportioned
between various funds, including the Trauma Care Assistance Revolving Fund.
See 68 0.S5.2011, §§ 302-5, 402-3. The portion of these taxes directed to the
Fund are thus purposed to be used for the Fund and the uses for which that Fund
was created. The tax thus meets the first requirement of Article X, Section 19,
and unless one of the two exceptions to Article X, Section 19 applies, the tax
revenues in the Fund must be used for the Fund’s purposes.

There is no hint that the “surplus” exception would be relevant. The Fund
continues to operate and pay out money to hospitals, ambulance services, and
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doctors. The “transfer” exception also cannot apply because all of the money
in the Fund has been appropriated per the Fund’s statute. 63 O.S.Supp.2013,
§ 1-2530.9. Hence, any use of the tax revenues for purposes other than trauma
care purposes would violate Article X, Section 19 of the Oklahoma Constitution.

Senate Bill 2127 does just that. The bill diverted some $5 million from the
Fund to the Special Cash Fund. 2014 Okla. Sess. Laws ch. 420, § 162. The bill
then appropriated money from the Special Cash Fund for a variety of purposes.
Senate Bill 2127 thus violated Article X, Section 19 of the Oklahoma Consti-
tution by transferring fully appropriated tax revenues for purposes other than
those for which the taxes were levied. We recognize that it is likely that not all
of the transferred money arose from tax revenues because the Fund’s sources
include fees, assessments, fines, and taxes.* Thus, to the extent it is possible
to accurately account for the sources of the transferred money, that portion of
the transferred money derived from the cigarette and tobacco taxes must be
considered transferred in violation of Article X, Section 19.

It is, therefore, the official Opinion of the Attorney General that:

1. Article X, Section 19 of the Oklahoma Constitution imposes
two requirements: statutes levying taxes must state a purpose
for those taxes, and all tax money collected pursuant to such
statutes may only be used for those purposes stated in the au-
thorizing statute.

2. Article X, Section 19’s second requirement has a “surplus”
exception. Black v. Okla. Funding Bond Comm’n, 140 P.2d 740,
743 (Okla. 1943). Tax money may be used for purposes different
from those stated in the authorizing statute when the original
purpose has already been completely met and exhausted. Given
the continuing nature of revolving funds and their ongoing
purposes, monies pledged to such funds would generally not
result in a surplus satisfying this exception.

3. Article X, Section 19’s second requirement also has a “transfer”
exception. Article X, Section 23 of the Oklahoma Constitution
has amended Article X, Section 19 to authorize the Legislature
to transfer tax money that has not already been appropriated
to be spent on purposes other than those stated in the tax’s
authorizing statute. However, tax money that has been appro-
priated cannot be so transferred and used because of Article
X, Section 19’s second requirement.

4 We offer no opinion on whether the transfer of non-tax funds was proper except to state

that each source of funds must be considered individually in light of applicable constitutional
provisions.
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4. The Legislature’s transfer of tax revenues from the Trauma
Care Assistance Revolving Fund to the Special Cash Fund to
be used for purposes other than trauma care under SB 2127
violated Article X, Section 19 of the Oklahoma Constitution.

E. SCOTT PRUITT
ATTORNEY GENERAL OF OKLAHOMA

JARED HAINES
ASSISTANT SOLICITOR GENERAL
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RULEMAKING UNDER THE OKLAHOMA
ADMINISTRATIVE PROCEDURES ACT
Updated by Sandra D. Rinehart, Senior Assistant Attorney General*

INTRODUCTION

“Rulemaking Under the Oklahoma Administrative Procedures Act” is not a
topic often found in the headlines, but with the publication of the Oklahoma
Administrative Code, the role of administrative rulemaking has become more
public and prominent. For those engaged in the day-to-day business of state
government, the rulemaking provisions of the Administrative Procedures Act,
75 0.S.2011, & Supp.2014, §§ 250 — 308.2, play an important and crucial role.

State government could not function without the operations of the hundreds of
existing State agencies, boards and commissions. For those entities to operate
legally and effectively, they must do so pursuant to rules — and those rules must
be promulgated in accordance with the Administrative Procedures Act (“APA”).

After having created the comprehensive, complex and sometimes confusing
agency rulemaking scheme found in Article I' of the APA, the Legislature
makes important changes routinely. Consequently, those who must cope with the
rulemaking requirements of the APA — whether seasoned veterans or neophytes
— must return to the language of the statutes over and over. Nothing can instill
an immediate familiarity with the numerous requirements and deadlines, and
those who think they have mastered the process and proceed on statutes which
have been amended may find the product of their labors being declared invalid.

These materials provide an overview of the major features and requirements
of the APA, highlighting some of the common problem areas. We cannot
stress enough the importance of readers’ acquiring the Administrative Rules
on Rulemaking and the rulemaking checklists developed by the Secretary of
State’s Office of Administrative Rules. These provide invaluable guidance for
day-to-day rulemaking and an ““at a glance” overview of the entire process. The
documents are available at https://www.sos.ok.gov/oar/info.aspx.

* We gratefully acknowledge former Assistant Attorney General Rebecca Rhodes for her work
in writing the original article in 1990.

I Article I of the APA deals with rulemaking. Article II deals with hearings conducted under
the APA, and is not covered in these materials.
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I.
ScopPE or THE APA

Who is bound by the rulemaking requirements of the APA? With exceptions,
the answer is straightforward: Article I applies to every “agency” that is not
specifically exempted. An “agency” is defined in 75 O.S.Supp.2014, § 250.3(3).
It “includes but is not limited to any constitutionally or statutorily created state
board, bureau, commission, office, authority, public trust in which the state is
a beneficiary, or interstate commission.” /1d.

It is not clear what the inclusion of “includes but is not limited to” is meant to
do for the definition. Presumably, the Legislature intended that any public entity,
regardless of its title or means of creation, that performs the functions of what
would otherwise be an “agency” should be included in the definition. Section
250.3(3) also specifically exempts “the Legislature or any branch, committee
or officer thereof” and “the courts.” Exemptions to the compliance requirement
are found in Section 250.4. Despite this list, most divisions of State government
are bound by Article I’s requirements.

I1.
WHAT 1S A RULE?

This is one of the most fundamental and yet most difficult questions contained
in the APA. Obviously, the first place to look for guidance is the definition
provided in the APA.

A. DEFINITIONS

“Rule” means any agency statement or group of related state-
ments of general applicability and future effect that imple-
ments, interprets or prescribes law or policy, or describes the
procedure or practice requirements of the agency. The term
“rule” includes the amendment or revocation of an effective
rule. ...

75 0.S.Supp.2014, § 250.3(17). Based on this language, then, the critical char-
acteristics of a rule are (1) general applicability; (2) future effect; (3) imple-
mentation, interpretation, or prescription of law of policy; or (4) description
of procedure or practice requirements.

As helpful as this list of characteristics may be in some instances, there will
be numerous occasions in which an intended agency action may appear to fall
somewhere between the delineations of this definition. Perhaps in recognition
of precisely this problem, the Legislature did not stop with a catalog of “rule”
traits; it went on to list explicit agency actions which are not included within
the definition of “rule” under the APA, and has amended the list as it deems
necessary to clarify the definition. Often, careful comparison of an intended
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agency action to this list of “non-rules” can be more helpful than an evaluation
in light of the general definition. The rulemaking requirements of the APA as
listed in Section 250.3 of Title 75 will not apply to:

a. the issuance, renewal, denial, suspension or revocation or
other sanction of an individual specific license,

b. the approval, disapproval or prescription of rates. For
purposes of this subparagraph, the term “rates” shall not
include fees or charges fixed by an agency for services
provided by that agency including but not limited to fees
charged for licensing, permitting, inspections or publica-
tions,

c. statements and memoranda concerning only the internal
management of an agency and not affecting private rights
or procedures available to the public,

d. declaratory rulings issued pursuant to Section 307 of this
title,

e. orders by an agency, or

f. press releases or “agency news releases”, provided such
releases are not for the purpose of interpreting, implement-
ing or prescribing law or agency policy].]

1d.

This list of “non-rules” appears primarily to define clear exclusions; still, there
has been a great deal of largely unresolved debate focusing on just what is
meant by “not affecting private rights or procedures available to the public” in
Section 250.3(17)(c). The question of whether prison inmates are members of
the “public” for purposes of some administrative rules has been discussed in
an Attorney General Opinion. In A.G. Opin. 99-56, the Attorney General held
that the formula used by the Board of Corrections for calculating the prison
system population under the Prison Overcrowding Emergency Powers Act is
not subject to the notice and filing requirements of Section I of the APA. InA.G.
Opin. 99-51, the Attorney General held that statements and memoranda which
concern the duties, scope of employment and parameters of actions by parole
officers do not affect the private rights of prisoners or procedures available to
the public; instead, they are “housekeeping” functions prescribing the conduct
of its staff, and are therefore not rules to be promulgated under the APA. The
full text of Attorney General Opinions is available at http://www.oscn.net.

The Oklahoma Supreme Court has also discussed what constitutes a rule. In
Lockett v. Evans, 330 P.3d 488, 492 (Okla. 2014), the Court found that the
Department of Corrections’ protocol is not a rule under the APA because it
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falls within the exclusion of “statements and memoranda concerning only the
internal management of an agency and not affecting private rights or procedures
available to the public.” /d.

Many questions remain about the scope of the phrase “not affecting private
rights or procedures available to the public.” Not yet specifically answered
are questions such as what constitutes the “public.” Does it include the public
in a general sense, or only the “regulated public?” It is generally thought that
for the rules to have any meaningful effect, the term must include both the
general public and the agency’s regulated public. These questions will likely
remain unresolved. However, as with all other aspects of rulemaking under the
APA, if a doubt exists as to whether the statements and memoranda fall under
the definition of “rule,” the safest course is to assume they do and promulgate
them in accordance with the APA. This statement is not intended to encour-
age an unnecessary, shotgun approach to rulemaking; rather, if there exists a
legitimate doubt as to whether something is a rule, it should be promulgated
pursuant to the APA.

B. FEEs vs. RATES

The distinction between rates and fees merits some attention. One of the “non-
rule” exceptions to the definition in Section 250.3 explicitly provides that “the
approval, disapproval or prescription of rates” shall be exempt from the rulemak-
ing requirement of the APA. As Section 250.3(17)(b) makes clear, this exemp-
tion does not extend to fee schedules. This is because fee schedules customarily
apply to the general public or a group of licensees as a whole; consequently,
they are of “general applicability” and, in effect, will likely constitute a “prac-
tice requirement” (remember the Section 250.3 characteristics). Cf. A.G. Opin.
01-5 (differentiating a statutorily authorized “administrative penalty,” which
need not be promulgated pursuant to the Administrative Procedures Act, from
a “fee,” which must be so promulgated).

On the other hand, the term “rates” used in this context refers to the end result
of a ratemaking process specifically geared to the determination of rates ap-
plicable to a particular person or entity, or a narrow class of people or entities.
Generally, rates approved by an administrative agency will be rates which a
regulated entity or industry is then authorized to charge its customers. Perhaps
the clearest example can be found in the utility or insurance fields, in which
the regulating body has other elaborate hearing processes and formulas estab-
lished to determine and set specific rates that specific companies or groups of
companies are then permitted to charge their consumers.

Another point: when attempting to distinguish fees from rates, it is important to
keep in mind the defining characteristics of a “rule.” If an agency has developed
a list of “charges,” it does not matter whether those charges are labeled rates or



120 Rulemaking Under the Oklahoma Administrative Procedures Act

fees; if those charges apply generally, customarily they must be promulgated
under the APA.

One final point concerning fees: even those agencies that are exempted from the
rulemaking provisions of the APA are restricted when it comes to raising fees.
In Title 74, the title specifically dealing with State government, the Legislature
has inserted a provision which prohibits any “agency, constitutionally or statu-
torily created state board, bureau, commission, office, authority, public trust in
which the state is a beneficiary, or interstate commission, except an institutional
governing board within The Oklahoma State System of Higher Education” from
establishing or increasing any fee except when the Legislature is in session.
The only exception to this prohibition is when the Legislature itself or federal
legislation has mandated the increase, or when a failure to establish or increase
fees would conflict with an order issued by a court of law. See 74 0.S.2011,
§ 3117. The provision requires the agency seeking to raise fees to notify both
the executive and legislative branches of government in much the same way as
is required under the APA itself.

C. SecTION 302 REQUIRED RULES

In addition to any agency action that meets the definition of “rule” under Section
250.3, each agency with rulemaking authority must also promulgate rules in
accordance with Section 302. Although Section 302 rules are mandatory under
the APA, they have in the past been too often overlooked.

Section 302 rules are of tremendous significance, because they essentially es-
tablish the organizational and procedural framework of the agency. They also
provide the necessary channels through which the public can gain information
about the agency and its functions.

Section 302 applies to each agency that has rulemaking authority. The section
mandates that each agency promulgate a rule providing a description of the
agency’s organization, the general course and method of its operations, and
information on how the public can obtain information or make submissions
or requests.

These required rules should include an agency’s rules of practice and should
describe both informal and formal procedures and a description of any forms
or instructions for use by the public. These rules should also provide for public
access to agency rules and should provide for public inspection of all final orders,
decisions, and opinions of the agency, pursuant to the Open Records Act.
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It is particularly important that the public have access to prior orders, opinions
and decisions of an agency. Section 302(C) requires that each agency “that issues
precedent-setting orders” shall be required to maintain and index all its orders
that the agency intends to rely upon as precedent. If an order is not maintained
and indexed for public review, it cannot be relied upon to the detriment of any
person. The reason for this is clear; the Legislature is seeking consistency in
an agency’s application of its rules and orders “to each person subject to the
jurisdiction of the agency.” Id. § 302(C)(3).

I11.
NECESSARY BACKGROUND

The APA requires every agency with rulemaking authority to file its rules as a
precondition to the validity of those rules. The specific consequences for failure
to properly file rules are discussed below.

A. THE ROLE OF THE SECRETARY OF STATE

The Secretary of State plays the central role in the administration of the APA.
The Secretary of State, and more specifically the Office of Administrative Rules
within the Secretary of State’s office, serves as a kind of coordinating agency
for the purposes of the APA. The Office of Administrative Rules (OAR) has
developed and promulgated an extensive set of Administrative Rules on Rule-
making (“ARR”) which govern the specific details of rulemaking under the APA;
it publishes The Oklahoma Register (“Register”), the publication vehicle for
administrative rules in Oklahoma; and oversees the publication and distribution
of the Oklahoma Administrative Code. Among the oversight powers granted
to the Secretary of State by the Legislature is the power to refuse to accept for
publication any document that does not substantially conform to the ARR. 75
0.S5.2011, § 251(C).

The website of the Secretary of State, www.sos.ok.gov., is a valuable resource
for those engaged in the rulemaking process. The website contains a number
of documents designed to offer assistance to those engaged in the rulemaking
process.

The Secretary of State has created the State Online Filing System at http://www.
ok.gov/state/filings. Pursuant to 74 O.S.2011, § 464, agencies are required to
submit proposed rules electronically to the Governor, Speaker of the House
and President Pro Tempore of the Senate. The State Online Filing System was
created as a one-stop filing location to receive these filings and route them to
the appropriate parties.
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B. PrePARATION OF RULES
1. RULEMAKING AUTHORITY

Although the nature of agency rulemaking authority is a basic, threshold issue,
it is one which is too often overlooked and consequently, too often the source
of agency rulemaking problems. Questions have been posed about what exactly
it takes to confer rulemaking authority upon a subdivision of State government:
does it require the magic words “rulemaking authority,” or is some lesser des-
ignation sufficient?

While these questions are interesting in the abstract, in reality the problems
arise not from a lack of rulemaking authority, but from agency attempts to
promulgate rules outside the scope of their authority or failing to promulgate
policies as rules.

Agency rulemaking authority is conferred by the Legislature, whether by express
words or by broader implication. These grants of power are most often found
in an agency’s enabling act, the statutes which establish and define the specific
agency, its duties, and functions. It is important to note, however, that other
important grants of rulemaking authority may be conferred by the Legislature
in wholly separate statutes. An agency’s rulemaking authority is, by its nature,
limited to the regulatory areas within that agency’s purview as defined in the
enabling act and other specifically relevant statutes.

Administrative rulemaking is, in essence, lawmaking within a limited area
of expertise. Under the APA, at Section 308.2(C), administrative rules which
have been promulgated in accordance with the APA have the force and effect
of law. Any agency rules that stray beyond the agency’s scope of expertise and
exceed the legislative grant of rulemaking authority, however, will be void and
of no effect.

2. STATUTORY LANGUAGE

Rule drafting is the most important part of the rule development process, yet
many agencies yield to the temptation to avoid the important duty to interpret
the statutes and to explain agency implementation of statutes in favor of simply
promulgating statutory language. Section 251(B)(2)(a) clearly requires that an
agency preparing rules for promulgation shall prepare its rules in plain language
which can be easily understood. This directive alone might seem to rule out the
use of what is often cumbersome statutory language, but even more explicitly,
Section 251(B)(2)(b) requires that agency rules:

[S]hall not unnecessarily repeat statutory language. Whenever
it is necessary to refer to statutory language in order to effec-
tively convey the meaning of a rule interpreting that language,
the reference shall clearly indicate the portion of the language
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which is statutory and the portion which is the agency’s am-
plification or interpretation of that language . . . .

ld.

Obviously, this prohibition itself contains the recognition that sometimes, and
perhaps even often, a rule must refer directly to an agency’s enabling act or to
other relevant statutes. Neither Section 251(B) nor the Administrative Rules
on Rulemaking, however, envision or permit the kind of statutory echo which
is present in so many agency rules.

Whenever possible, agencies should try to avoid this tendency simply to par-
rot statutory language. Rules which are little more than carbon copies of an
agency’s enabling act do very little to provide meaningful additional guidance
to agency personnel, nor do they better inform the public about an agency’s
operations. Although it is difficult to imagine quite how a challenge to rules on
this ground might be formulated, the APA does specifically prohibit the mere
repetition of statutory language.

3. INCORPORATION BY REFERENCE

Section 251(D) provides that an agency may incorporate by reference the
published standards established by organizations and technical societies of
recognized national standing, other State agencies, or federal agencies. The
Legislature provided for incorporation by reference “[i]n order to avoid un-
necessary expense,” and incorporation by reference can be useful in a variety
of contexts. /d. Incorporation by reference is not, however, a substitute for the
thoughtful formulation of specific rules by an agency, and using incorporation
by reference brings with it a host of new problems.

First, and seemingly most common among these problems, is the tendency of
agencies to incorporate by reference prospectively. Professor Arthur Earl Bon-
field, a noted authority on administrative law, has aptly described the multitude
of dangers inherent with prospective incorporation. He explains that:

Prospective incorporation entirely removes from the usual
rule-making process individual consideration, by the public and
the agency, of each future change to the matter incorporated
by reference, thereby effectively denying the many benefits of
that process to those who may object to the legality or merits of
the new amendments or additions. This is not an inconsiderable
loss. It is equivalent to a declaration by the agency that it will
not hold rule-making proceedings of any kind on the specific
contents of each of those future amendments to or editions of
the matter incorporated by reference . . . .2

2 ARTHUR EARL BONFIELD, STATE ADMINISTRATIVE RULE MAKING 325 (1986).
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Additionally, Professor Bonfield notes that prospective incorporation by refer-
ence involves an inappropriate delegation of power by the Legislature and the
involved agency. When an agency incorporates a technical society’s rules “as
they are now and as they may be amended in the future,” that agency effec-
tively denies the Legislature and Governor any control over the future content
of the rules.

Incorporation by reference can be a useful tool, and in many cases it is not only
appropriate, but also prudent and cost effective. Agencies should take care,
however, to avoid an open-ended endorsement of the rules of some other body,
particularly if it is a private organization. Prospective incorporation is, at the
very least, a violation of the principles of prior approval and public input which
lie at the heart of the APA; at worst, prospective incorporation may constitute
an unconstitutional delegation of power. In the realm in between, it is quite
possible that rules which incorporate by reference prospectively will not be
enforced by Oklahoma courts.

V.
PROCEDURAL REQUIREMENTS

It would be foolish to deny that the series of hoops established by the APA
through which agencies must properly jump to effectively formulate admin-
istrative rules can be somewhat intimidating. As numerous as the procedural
requirements are, and as cumbersome as they may appear to be, when they are
broken down into their simple components, they are much less daunting.

To help calm the rulemaking anxiety generated by the APA procedural require-
ments and to help assure compliance with those requirements, the Office of Ad-
ministrative Rules has developed checklists for both permanent and emergency
rulemaking actions. These checklists (referred to earlier) help break down the
cumbersome statutory and administrative requirements into their component
parts and are valuable resources for agencies going through the rulemaking
process. These checklists can serve as both a guide through the process and as
an easy reference point in the rulemaking record.

While there is certainly something appealing about the streamlined brevity of
these checklists, there are, nevertheless, some aspects of the procedural require-
ments for rulemaking which deserve greater attention here. For that reason,
the procedural steps for both permanent and emergency rulemaking will be
examined in more detail. The following is a general discussion and agencies
should refer to the Administrative Rules on Rulemaking for a specific guide
to rulemaking.
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A. PERMANENT RULEMAKING

1. THE RULEMAKING RECORD

Section 302(B) of Title 75 requires that each agency maintain a rulemak-
ing record for each proposed rule or promulgated rule. The first step toward
promulgating a rule under the APA is opening the official agency rulemaking
record. Section 302(B)(2) sets out in detail the specific required contents of the
rulemaking record. There are nine types of documents that the APA requires be
included in the record. As warned up front, one must refer, and keep referring,
to the statutes.

The agency rulemaking record is more than a necessary evil under the APA;
it can sometimes prove to be a tremendous asset to the promulgating agency.
The rulemaking record can provide specific documentary evidence necessary
to defend a challenge that a rule was not promulgated in substantial compli-
ance with the APA. The agency rulemaking record compiled under Section
302, while not the exclusive basis for judicial review, will constitute the official
rulemaking record.

2. NorticE oF RULEMAKING INTENT

Section 303(A)-(C) provides that before adopting, amending, or repealing any
rule, an agency shall prepare a notice of rulemaking intent to be published in
the Register. It cannot be emphasized strongly enough how important it is to
plan for the publication of this notice. Submission deadlines for publication
in the Register are available from the OAR’s website and appear elsewhere in
this book. These deadlines must be considered when establishing a rulemak-
ing schedule to ensure sufficient time for the necessary comment period and
adoption by the agency in time to make the April 1st submission deadline. The
Administrative Rules on Rulemaking (“ARR”) establish the format for this
notice; both paper copies and a compact disc must be filed with the Office of
Administrative Rules for publication in the Register.

The APA and the ARR contain the general requirements that a notice of rule-
making intent identify the proposed rules (the ARR does specify that a chapter
number and heading be included, at a minimum) and provide a summary of the
effect of the proposed rule changes, including the circumstances which create
the need for the rule change. The vague nature of these requirements leaves
the question of what exactly is an adequate notice. The two important issues in
determining the adequacy of an agency rulemaking notice are whether the agency
has been specific enough in citing the affected or proposed rules and whether
the agency’s summary or description of the intended action is sufficient.

When determining with what degree of specificity to describe the affected rules,
an agency must walk a tightrope between the problems created by too great a
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degree of specificity and the possibility that the rules will be challenged or dis-
approved if the description of the rulemaking action is too broad or imprecise.
If the rules are described too specifically, say section by section, there is the
increased likelihood that individual rules may be inadvertently omitted in the
gubernatorial approval, especially when an agency rulemaking action affects
a large number of sections. Too broad a description, like citing the chapters
and headings only, however, may mislead the public or make it impossible to
determine the real nature of the rulemaking action, thereby inviting challenge
or disapproval. The same problems may arise if an agency’s summary of the
rulemaking action is too broad. Yet, if an agency is too specific in its summary
the danger arises that the notice will not be broad enough to encompass changes
to the rules which may become necessary as a result of the rulemaking process,
a common problem in rulemaking.

The rule of thumb to keep in mind — both when formulating the original notice
of rulemaking intent and when determining if subsequent notice is necessary
because of changes made during the process — is that the public must be able
to determine from the notice the contents of the proposed rule change and the
possible effects on their interests, so they can decide how to proceed. An agency
should keep in mind that an evaluation of the extent of any changes made to
rules during the rulemaking process and the effects of those changes must also be
conducted when deciding whether an original notice is sufficient to encompass
significant deviations from the originally proposed rules. For more information
regarding the scope of the notice of rulemaking intent see BoNFIELD, at 169 —79.

The notice of rulemaking intent must also contain a provision for a comment
period of at least 30 days from the date of the publication of the notice of rule-
making intent in the Register. Additionally, if an agency is scheduling a hearing
on its own accord (see further discussion below), the hearing must be scheduled
for a date which is also at least 30 days following the date of the publication
of the notice in the Register. If an agency decides not to schedule a hearing of
its own accord, but decides to await written request for a hearing, that agency
must announce the time, place, and manner in which persons may demand a
hearing on the proposed rulemaking action (Section 303(B)(9)).

Section 303 also requires that an agency must mail a copy of the notice of rule-
making intent and a copy of the rule impact statement (if available) to all persons
who have made a timely request for advance notice of rulemaking proceedings
by that agency; this notice must go out to these parties prior to or within three
days after the notice of rulemaking intent is published in the Register (Section
303(B)(10)). In lieu of mailing copies, an agency may electronically notify in-
terested persons that a copy of the proposed rule and the rule impact statement,
if available, may be viewed on the agency’s website. /d.
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The Legislature has also added a requirement that an agency that determines a
rule affects business entities must solicit comments from the business entities
as to how the rule will affect direct costs such as fees, and indirect costs such as
“reporting, recordkeeping, equipment, construction, labor, professional services,
revenue loss, or other costs expected to be incurred” by the particular entity if the
rule is promulgated. 75 O.S.Supp.2014, § 303(B)(6). These notice requirements
are summarized in A.G. Opin. 00-27, where the Attorney General determined
that Section 303 requires publication of the notice in the Register containing a
brief summary of the proposed rule, its proposed effect and the legal basis for
its adoption. The Opinion also held the agency must notify business entities if
it determines the proposed rule will affect those entities, and must request that
the entities give an estimate of the cost of compliance. Additionally, the Opinion
states that if the notice does not provide for a public hearing, it must set forth
how a hearing can be requested.

On September 10, 2013, Governor Fallin issued Executive Order 2013-34 re-
quiring that, effective November 1, 2013, every agency, simultaneously with
filing a Notice of Rulemaking Intent shall provide one electronic copy of the
complete text of all proposed permanent rules to the Governor and the ap-
propriate Cabinet Secretary. Under the Executive Order, the Governor and the
Cabinet Secretary may disapprove a proposed rule. Emergency rules are not
affected by the Executive Order.

3. RULE IMPACT STATEMENT

Section 303(D) requires that an agency issue a rule impact statement of a pro-
posed rule prior to or within fifteen (15) days after the date of publication of
the notice of proposed rule adoption. The rule impact statement requirement at
Section 303(D) is seen by many agencies as the most cumbersome part of the
process for promulgation of permanent rules under the APA; increasingly it is
also seen by the Legislature as the most important part of the rule document
submitted to it. The significance attached to the rule impact statement by the
Legislature is reflected by additional requirements added to it over the years.
Now, the rule impact statement must reflect not only things such as a description
of the purpose of the proposed rule and a description of the classes of persons
who will most likely be affected; it must also reflect information on cost impacts
received by the agency from any private or public entities, probable benefits to
the agency if the rule is promulgated, an explanation of the measures the agency
has taken to minimize compliance costs, and a determination of the effect of
the proposed rule on public health, safety and the environment.

The requirement for a rule impact statement may be waived in limited circum-
stances, but only if the agency obtains a written waiver from the Governor
before it publishes its notice of rulemaking intent. A rule impact statement
may be waived only if the rule impact statement is unnecessary or contrary
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to the public interest, see 75 O.S.Supp.2014, § 303(D)(3), or if the agency is
merely implementing statutory or federal requirements without interpreting or
describing those requirements.

Section 303(D) sets out the eleven required elements of the rule impact state-
ment; essentially these requirements together constitute a cost-benefit analysis
on the proposed rule. Here again, those dealing with rulemaking should refer to
this section regularly, as the requirements are amended often by the Legislature.

As daunting a task as the preparation of the statement may be for some rule-
making actions, detailed and thoughtful analysis at this planning stage often
will serve an agency well. There are potential rewards for the preparation of
a thorough statement. Perhaps in recognition of the often herculean nature of
the task, the Legislature has specifically provided in Section 303(D)(4) that
the inadequacies of a rule impact statement are not grounds for invalidating a
rule. However, inadequacies in the rule impact statement may be grounds for
legislative or gubernatorial disapproval or for a request that an agency withdraw
its rules (as an alternative to outright disapproval).

In addition, if the agency determines in the rule impact statement that the pro-
posed rule will have an economic impact on any political subdivisions or require
their cooperation in implementing or enforcing a proposed permanent rule, a
copy of the proposed rule and the rule report are required to be filed, within
ten (10) days after adoption of a permanent rule, with the Oklahoma Advisory
Committee on Intergovernmental Relations for its review. /d. § 303.1(B). While
advisory only, the Committee may communicate any recommendations to the
Governor, the Speaker of the House of Representatives and President Pro Tem-
pore of the Senate during the period the rules are being reviewed.

4. PuBLic COMMENT AND HEARING
a. Public Comment

Section 303(A)(2) provides for a comment period of at least 30 days during
which all interested parties may submit data, views or arguments, either orally
or in writing to the agency. The agency shall consider fully all written and oral
comments concerning a proposed rule. In addition, an agency must consider
the effect of its action upon any affected business and governmental entities
(Section 303(A)(4)) and the potential impact on various types of consumer
groups (Section 303(A)(5)).

Agency consideration of any public response concerning the potential impact
of a proposed rule is obviously a fundamental aspect of the APA. Agency
rulemaking action is, in effect, legislative action. Because agency heads are,
for the most part, appointed and not elected, public response to ill-advised
agency rulemaking is not as certain or swift as action taken by the Legislature;
however, this cannot justify inattention to public response. Agencies should
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not be cowed by negative public reaction to a necessary and valid rulemaking
action, but agencies are without the vast information gathering resources of the
Legislature, and often legitimate and unforeseen problems with proposed rules
may be raised first in the context of public comment.

b. The Hearing

As previously referenced, a public hearing is not required under the APA unless,
within 30 days after the published notice of rulemaking intent, a written request
for a hearing is submitted by: (1) at least 10 persons; (2) a political subdivision;
(3) an agency; or (4) an association having not less than 25 members; (Section
303(C)(1)). Notwithstanding, the majority of agencies contemplating permanent
rulemaking action hold a public hearing. Not only does a hearing guarantee
a forum for the rulemaking agency to gather information about the potential
impact of its intended action, the reality is that most agency rulemaking ac-
tions, especially ones dealing with matters of substance, will ultimately draw a
request for a hearing. Agencies seem to prefer simply to schedule a hearing at
the time the notice of rulemaking intent is filed; this provides an agency with
the opportunity for advance scheduling.

5. AbpoptioN oF THE PrRorPoSED RULE

Sometime after the completion of the comment period and after the hearing (the
hearing and adoption may occur on the same day), the rulemaking authority
must meet to adopt the proposed rules. Obviously, the extent to which other
steps need to be taken in a particular instance will depend upon an agency’s
reaction to public comment. It may be that, in light of the public comment
that has been received, an agency will decide to forego the rulemaking action
entirely or to so alter the intended action that new public comment should or
must be sought. As discussed briefly above, when significant changes are made
to proposed rules during the rulemaking process, a question arises regarding
the sufficiency of the original notice of rulemaking intent. In some instances
it may well prove necessary to publish a second notice that reflects significant
changes to allow the public to reevaluate whether their interests are affected
and whether they want to participate.

Assuming the agency decides to proceed with the promulgation of its proposed
rules, the rulemaking authority must meet to adopt the rules. Although there is
no time period specified for how soon after the end of a comment period the
adoption must come, it is important for agencies to remember that they will have
only 10 days from the adoption of the rules until those rules must be submitted
to the Governor and the Legislature. /d. § 303.1(A). This is a common problem
area. If an agency’s rulemaking action is significant with broad-ranging implica-
tions, 10 days may not prove sufficient time to assemble the agency rule report
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which must be submitted with the rules; the majority of the work on this report
must therefore, realistically, be completed before adoption. In fact, in the face
of a tremendous public response and a contested public hearing, 10 days may
not be enough time to fully respond. Therefore, the date of adoption must be
chosen carefully with the 10-day deadline in mind.

6. SUBMISSION FOR REVIEW

As has been noted, within 10 days of the adoption of a rule or set of rules,
an agency must submit two copies of the regulatory text of its rules to the
Governor along with an agency rule report, the contents of which are set out
in Section 303.1(E). This provision was amended, effective November, 2011,
to require that the citation to any federal or state law, court ruling or any other
authority requiring the rule be included in the report. Within this same 10-day
period, the agency must also submit two copies of the regulatory text of its
rules and two copies of the agency rule report to both the Speaker of the House
of Representatives and the President Pro Tempore of the Senate. The agency
must also prepare a Statement of Submission for Gubernatorial and Legislative
Review to the Office of Administrative Rules for publication in the Register.
The agency must submit one paper copy and one compact disc to the Office of
Administrative Rules.

7. LEGISLATIVE REVIEW

Substantial changes were made to the APA in 2013 modifying the responsibili-
ties of the Legislature and the Governor with regard to approval or disapproval
of agency rules.

The significance of the amendments is that the Legislature now actively approves
or disapproves permanent rules. Those approval methods will be discussed
below. The Legislature has now reserved for itself, among other rights:

4. The right to approve or disapprove any adopted rule by
joint resolution; and

5. Therightto disapprove a proposed permanent, promulgated
or emergency rule at any time if the Legislature determines
such rule to be an imminent harm to the health, safety or
welfare of the public or the state or if the Legislature de-
termines that a rule is not consistent with legislative intent.

75 0.S.Supp.2014, § 250.2(B).

If the rules are received on or before April 1, the Legislature has until the
last day of the regular legislative session of the year to review the rules. 75
O.S.Supp.2014, § 308(A)(1). If the rules are received after April 1, the Legis-



Rulemaking Under the Oklahoma Administrative Procedures Act 131

lature has until the last day of the regular legislative session of the next year to
review such rules (Section 308(A)(2)). This review, consisting of approval or
disapproved of any rules, is done by the adoption of a joint resolution during
the review period specified above. This joint resolution must be signed by the
Governor.

Under Section 308, as amended, whenever a rule is disapproved, the agency
adopting the rule has the authority to resubmit an identical rule, except during
the first sixty (60) days of the next regular legislative session. Upon enactment
of any joint resolution disapproving a rule, the agency shall file notice of such
legislative disapproval with the Secretary of State for publication in the Register.

The 2013 amendments also allow for an omnibus joint resolution prepared for
consideration each session. 75 O.S.Supp.2014, § 308.3. A proposed permanent
rule may be disapproved, in whole or in part, in the omnibus joint resolution.
Section 308.3 prescribes the form for the omnibus joint resolution as: “All
proposed permanent rules of Oklahoma State agencies filed on or before April
1 are hereby approved except for the following[.]” (Section 308.3(B)).

8. GUBERNATORIAL APPROVAL

The law allows for gubernatorial approval providing that if an agency believes a
rule has not been approved by the Legislature and should be adopted, the agency
may seek the Governor’s declaration approving the rule. Section 308.3(D)(2)
provides the process for seeking gubernatorial approval requiring that a petition
be submitted stating the rule is necessary and citing to the source of authority
to make the rule. If the Governor finds a necessity exists and the agency has
authority, the Governor may declare the rule to be approved and adopted by
publishing that declaration in the Register on or before July 17.

The Governor has the authority to declare all rules to be approved and adopted
if the omnibus resolution fails or is defective. The Governor may do so by pub-
lishing a declaration in the Register on or before July 17. This declaration does
not have to meet the requirement of a declaration resulting from the petition
discussed above. If the Governor finds the omnibus resolution has a technical
legal defect, the Governor must make that finding in writing and submit it to
the Legislature (Section 308.3(D)(4)).

Further, as APA rules have encompassed significant policy issues, the Gover-
nor, one or both houses of the Legislature or a small business, may request an
agency to review its rules for amendment, repeal or redrafting of any existing
rules. The agency is required to respond to such requests within 90 calendar
days. 75 O.S.Supp.2014, § 250.10.
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9. WiTHDRAWAL OF AGENCY RULE

An agency may withdraw a permanent rule prior to its final adoption. Notice
of such withdrawal must be given to the Governor, the Speaker of the House
of Representatives, the President Pro Tempore of the Senate and the Secretary
of State for publication in the Register. (Section 308(F)). The ARR establishes
requirements for the Notice of Withdrawn Rules.

When an agency discovers an error in a filing that has been submitted on the
State Online Filing System (“System”), the System allows the agency to resub-
mit that filing within 10 calendar days after the rules were adopted. The agency
must first withdraw the original submission in the System.

When an agency withdraws and resubmits a filing on the State Online Filing
System within 10 days after the rules were adopted, the agency shall not submit
a copy of the Notice of Withdrawn Rules to the OAR.

10. FinaL ApoPTION, PROMULGATION AND EFFECTIVENESS

There are essentially five circumstances under which a rule shall be deemed to
be finally adopted:

(1) approval by a joint resolution of the Legislature during regular
session signed by the Governor;

(2) approval by the Governor by declaration after the filing of a petition
seeking approval;

(3) approval by the Legislature by an omnibus joint resolution signed
by the Governor;

(4) disapproval by a joint resolution which has been vetoed by the
Governor and the veto has not been overridden; or

(5) approval by Governor’s declaration if the Legislature fails to pass
an omnibus joint resolution or if an omnibus resolution is detective.

Id. § 308(E). See also 75 0.S.Supp.2014, § 250.3(5).

At this point an agency may no longer withdraw from the rulemaking process
and must prepare a permanent rule document pursuant to the Administrative
Rules on Rulemaking. Upon final adoption, the agency is to submit the rule to
the Secretary at State for filing. The text of the rule submitted for publication
shall be the same as the text of the rule that has been finally adopted. Upon
acceptance by the OAR and publication in the Register, a rule is considered
promulgated and may become effective as soon as 10 days after publication.
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B. EMERGENCY RULEMAKING

For an agency to properly promulgate rules on an emergency basis, Section
253(A)(1) requires that the agency must first make that determination and submit
substantial evidence to the Governor that the rule is necessary as an emergency
measure based on the following criteria:

» protect the public health, safety or welfare;

» comply with deadlines in amendments to an agency’s
governing law or federal programs;

* avoid violation of federal laws and regulations, or other
state laws;

* avoid imminent reduction to the agency’s budget; or
* avoid serious prejudice to the public interest.

An emergency rule that is effective before the first day of a legislative session
will not expire with adjournment of the session but will now expire on September
15th following the end of the session.

Agencies should note that Section 253(H)(3)(b) categorically prohibits an agency
from “piggy-backing” emergency rules. Once an emergency rule has expired
and become void, no new emergency rule of similar scope or intent will be
entertained by the Governor, unless authorized by the Legislature. This places
responsibility upon the agency to ensure that emergency rules of an enduring
nature will be superseded by permanent rules.

1. RULEMAKING RECORD

Next the agency must open the rulemaking record: See (A)(1) above. A rule
impact statement unique to emergency rules is found at Section 253(B)(2)(b).
Also, the Governor can waive an impact statement.

2. OPTIONAL STEPS

The notice of rulemaking intent, the comment period, and the public hearing
are all optional steps during the emergency rulemaking process. Obviously the
same justifications for public comment and for conducting a public hearing ap-
ply in the emergency context. Given the nature of emergency rules, however,
it is common that the demands of a situation simply will not permit the delay
necessitated by such procedures; whenever possible, however, it seems a prudent
course for an agency to avail itself of these procedures.
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3. AboprTION

The process of rule adoption is governed by Section 253. That statute should
be reviewed and followed by agencies adopting emergency rules. Agencies
should also refer to the Checklist for Emergency Rulemaking prepared by the
Secretary of Sate.

4. SuBmissION 70 THE GOVERNOR AND LEGISLATURE

After adoption of the emergency rules the agency must, within 10 days, prepare
an emergency rule document and rule impact statement and file electronically
with the Governor, the Speaker of the House of Representatives and the Presi-
dent Pro Tempore of the Senate. 74 O.S5.2011, § 464. The Administrative Rules
on Rulemaking dictate the format of this emergency rule document. The basic
requirements are (1) a document heading; (2) preamble; (3) enacting clause; (4)
the regulatory text of the rules (if over 75 pages a summary must be included);
and (5) an attestation.

5. WirtaprawaL oF EMERGENCY RULES

An agency may withdraw an emergency rule prior to its approval by the Gover-
nor. When an agency withdraws an emergency rule, after its submission to the
Governor but prior to approval, the agency must submit a Notice of Withdrawn
Rules. The same rule applicable to permanent rules applies to situations when an
agency discovers an error in a filing submitted on the State Online Filing System.

6. GUBERNATORIAL ACTION

The Governor has 45 days in which to act upon emergency rules. Failure to
act during this time will constitute disapproval of the emergency rules. The
Governor may, of course, also disapprove in writing before the expiration of
the 45 days. Id. § 253(D). Additionally, upon approval by the Governor, the
agency submits copies of the approval and copies of the emergency rules docu-
ment to the Office of Administrative Rules for publication in the Register. Any
gubernatorial approval of emergency rules must be written. Emergency rules
are subject to legislative review pursuant to Section 308.

7. PROMULGATION AND EFFECTIVENESS

Upon approval by the Governor, emergency rules shall be considered promul-
gated and shall be in force immediately or upon some later date if an agency
has so specified in the preamble of the rule document. Generally an emergency
rule remains in full force and effect through the first day of the next succeed-
ing regular session of the Legislature following promulgation of the rule until
September 14 following that session.
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8. NOTIFICATION TO THE LEGISLATURE AND PUBLICATION

Upon approval of an emergency rule, the Governor shall make written notifica-
tion of that approval to the Speaker of the House of Representatives, the President
Pro Tempore of the Senate and the Office of Administrative Rules. Publication
in the Register will be handled by the Office of Administrative Rules after the
agency submits a paper copy and compact disc of the emergency rules.

9. INITIATION OF PERMANENT RULEMAKING AND EXPIRATION
OR TERMINATION OF EMERGENCY RULES

If emergency rules are of a continuing nature, the agency must initiate proceed-
ings for the promulgation of permanent rules in effect on the first day of the
session to supersede the emergency rules. This is a critical step because emer-
gency rules will be effective only until September 15th following the regular
legislative session, or some earlier date if specified by the agency, unless the
emergency rules are superseded by permanent rules. Emergency rules may
also be superseded by the agency replacing the emergency rules itself or by the
Legislature disapproving the rules or any permanent rules based upon them.
As discussed above, the inability of an agency to replace emergency rules with
new emergency rules of the same or similar scope or intent makes initiating
superseding permanent rules all the more important.

V.
CONCLUSION

CONSEQUENCES OF FAILING TO FOLLOW THE
RULEMAKING REQUIREMENTS OF THE APA

Section 308.2(A) sets out the general penalty for failure to promulgate rules in
accordance with the requirements of the APA. The general penalty is a harsh
one; rules which are not promulgated as required in the APA are not valid or
effective against any person or party, nor may such rules be invoked by the
agency for any purpose. This penalty has in fact been applied when an agency
has made no attempt to comply with the provisions of the APA nor even at-
tempted to promulgate policies as rules.

The penalty provisions which seem to draw the greatest attention from agen-
cies and aggrieved parties, however, are those contained in Sections 252 and
303. In Section 252, the Legislature simply states that any rule enacted after
the passage of the APA may, in fact, be held void and of no effect by the courts
or the Legislature pursuant to Sections 306 and 307. Section 303(E) reiterates
that failure of an agency to adopt rules “in substantial compliance” with the
specific procedural requirements of that section renders those rules invalid.
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These sections make it clear the Legislature meant the penalties under the APA
to represent a serious threat to ensure compliance. As with so many other aspects
of the APA, there has been little or no opportunity for Oklahoma courts to give
effect to these penalty provisions. True, failure even to attempt promulgation
has been rewarded with the penalty of nullity, but the extent to which this se-
vere penalty will be applied for less flagrant violations of the APA is unknown.

Although it is unclear how the courts will handle future challenges to rulemaking
deficiencies, it is likely that the frequency of these challenges will increase in
coming years, made easier by the publication of the Oklahoma Administrative
Code. Inclusion in the Code or its supplements is a precondition to the validity
and effectiveness of a rule. Even a properly promulgated rule cannot be effective
if it is either intentionally or inadvertently omitted from the Code.

With the increased visibility and accessibility of agency rules, and the explicit
requirement that a rule must be included in the Code to be valid, the inadvertent
failure or unwillingness of an agency to promulgate its policies as rules will
certainly become much more apparent. In addition, the increased accessibility
of rules is likely to create a greater general awareness of agency rules and of
the requirements of the APA. As more people become aware of the rulemaking
requirements of the APA, it is likely that the number of challenges to agency
actions for failure to comply with those requirements will increase. Suddenly
the seemingly obscure and technical requirements of the APA will be cast into
the daylight.

No agency wants to be the test case for the APA penalties. To avoid all of the
dangerous uncertainties inherent in sloppy rulemaking under the APA or, worse
still, no attempt at formal rulemaking at all, the best and safest course will al-
ways be to promulgate what one reasonably believes to be rules under the APA
definition, to take the process of public comment seriously, and to enact rules
carefully and in compliance with the requirements of the APA and the Secretary
of State’s Administrative Rules on Rulemaking.
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OAC RuLEs CITED IN 2014 OPINIONS

OAC Rule Opinion Page
OAC 230:15-5-84 10 63
OAC 365:10, app. DD 2 10
OAC 365:10-5-40 — 10-5-56 2 6
OAC 365:10-5-44 2 10
OAC 365:10-5-47.1 2 9
OAC 390:35-5-2 3 15
OAC 390:35-5-8 3 19
OAC 390:35-13-1 3 23

OAC 780:15-3-5 4 25
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Rulemaking
Checklists

OxLAHOMA’S RULEMAKING PROCESS

FoRr USE wiITH THE SECRETARY OF STATE’S

ADMINISTRATIVE RULES ON RULEMAKING [OAC 655:10]

HAVE BEEN PREPARED BY

AND ARE AVAILABLE FROM THE

OFFICE OF ADMINISTRATIVE RULES (OAR)
SECRETARY OF STATE
IA or HAND DELIVERY: 220 WiLL ROGERS BUILDING,
2401 NorTH LINCOLN BOULEVARD
PostaL: 2300 NorTH LincoLN BOULEVARD, STE 101
OkrLanoma Ciry, OK 73105
405-521-4911

Note: The permanent and emergency rulemaking checklists are available on
the web at https://www.sos.ok.gov/forms/oar/checklist_per.pdf and
https://www.sos.ok.gov/forms/oar/checklist_eme.pdf.
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ALL FiLings EXCEPT PERMANENT RULE DOCUMENTS
THE OkLAHOMA REGISTER
VoLUME 32, NUMBERS 1 THROUGH 24
[SEPTEMBER 15, 2014 THROUGH SEPTEMBER 14, 2015]

FILING DEADLINES
PUBLICATION DATE Submission by’ Acceptance by’
September 15, 2014. .. .. August 25,2014 ............. August 29, 2014
October 1,2014 .. .. .. September 8, 2014 .......... September 15, 2014
October 15,2014 .. .. September 25,2014 ............. October 1, 2014
November 3,2014 .. .... October 8,2014 ............ October 15,2014

November 17,2014 . ... October 24, 2014
December 1, 2014 . ... November 7, 2014
December 15, 2014 .. November 25, 2014

............ October 31, 2014
.......... November 14, 2014
December 1, 2014

January 2,2015 ....... December 8,2014 .......... December 15, 2014
January 15,2015 ... .. December 24,2014 .......... December 31, 2014
February 2,2015 ........ January 8,2015 ............ January 15, 2015
February 17,2015 ...... January 23,2015 ............ January 30, 2015
March 2,2015 ......... February 6,2015 ........... February 13, 2015
March 16,2015 ....... February 25,2015 ........... February 27, 2015
April 1,2015 ............ March 6,2015 ............. March 13, 2015
April 15,2015 .......... March 25,2015 ............... April 1, 2015
May 1,2015.............. April 8,2015 . ............. April 15, 2015
May 15,2015............ April 24,2015 ................ May 1, 2015
June 1,2015.............. May 8,2015............... May 15, 2015
June 15,2015............ May 22,2015 ................ June 1, 2015
July 1,2015 . ......... . ... June 8,2015 ............... June 15, 2015
July 15,2015 ............ June 25,2015 ................ July 1, 2015
August3,2015............. July 8,2015 ............... July 15, 2015
August 17,2015........... July 24,2015 ............... July 31, 2015
September 1,2015....... August 7,2015............. August 17, 2015

I To allow for the OAR's 6-calendar-day review period, as set forth in 655:10-11-1, documents
must be submitted to the OAR no later than 4:30 p.m. on this deadline date.

2 Pursuant to 655:10-9-3, documents must be accepted by the Office of Administrative Rules
(OAR) no later than 4:30 p.m. on this deadline date.

OFFICE OF ADMINISTRATIVE RULES (OAR)

SECRETARY OF STATE

IA or HAND DELIVERY: 220 WILL ROGERS BUILDING,

2401 NortH LINcOLN BOULEVARD
PostaL: 2300 NortH LincoLN BouLEVARD, STE 101
Okranoma City, OK 73105
405-521-4911

405-522-3555 (FAX)
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REGISTER PUBLICATION DATES AND FILING DEADLINES

PERMANENT RULE DOCUMENTS
(FINALLY ADOPTED RULES)!

THE OKLAHOMA REGISTER
VoLUME 32, NUMBERS 1 THROUGH 24
[SEPTEMBER 15, 2014 THROUGH SEPTEMBER 14, 2015]

FILING DEADLINES
PUBLICATION DATE Submission by’ Acceptance by’
May 15,2015............ April 15,2015 ................ May 1, 2015
June 1,2015.............. May 1,2015 ............... May 15, 2015
June 15,2015............ May 15,2015 ................ June 1, 2015
July 1,2015 ............. May 22,2015 ............... June 15, 2015
July 15,2015 ............. June 1,2015 ................ July 1, 2015
August 3,2015............ June 8,2015 . .............. July 15, 2015
August 17,2015, ......... June 15,2015 ............... July 31, 2015
September 1, 2015....... August 7,2015 . ........ ... August 17, 2015

! Pursuant to HB 2055 (2013), the Office of Administrative Rules is authorized to establish
separate filing deadlines and review periods for finally adopted permanent rules.

2 To allow for the OAR's 6-calendar-day review period, as set forth in 655:10-11-1, documents
must be submitted to the OAR no later than 4:30 p.m. on this deadline date.

3 Pursuant to 655:10-9-3, documents must be accepted by the Office of Administrative Rules
(OAR) no later than 4:30 p.m. on this deadline date.

OFFICE OF ADMINISTRATIVE RULES (OAR)

SECRETARY OF STATE

IA or HAND DELIVERY: 220 WILL ROGERS BUILDING,

2401 NortH LiNcoLN BOULEVARD
PostaL: 2300 NorTtH LINcoLN BoULEVARD, STE 101
Oxranoma City, OK 73105
405-521-4911

405-522-3555 (Fax)



OKLAHOMA’S OPEN MEETING ACT
Updated by Sandra D. Rinehart, Senior Assistant Attorney General*

“The invisible government,” wrote Walter Lippman, “is malign.” “What is
dangerous about it is that we do not see it, cannot use it, and are compelled to
submit to it.” WALTER LipPmaN, A PrREFACE TO PoLiTics (1914). That critique of
invisible government underlies Oklahoma’s Open Meeting Act, a series of stat-
utes enacted “to encourage and facilitate an informed citizenry’s understanding
of the governmental processes and governmental problems.” 25 O.S.2011, § 302.

In pursuit of this democratic aim, the Open Meeting Act (“Act”), codified at
Sections 301 through 314 of Title 25 of the Oklahoma Statutes, imposes a num-
ber of requirements on public bodies holding meetings. Among other things, it
requires public bodies to: (1) provide advance notice of the date, time, and place
of meetings and of matters to be considered at those meetings; (2) hold open
meetings at times and places that are convenient and accessible to the public;
(3) record individual members’ votes on matters considered; (4) take minutes
of meetings; (5) hold executive sessions (inaccessible to the public) only for
certain specific purposes; and (6) refrain from holding informal gatherings of a
majority of board members in which public business is conducted or discussed.

The Act also provides that actions of any public body taken in willful viola-
tion of any of its requirements are void. As a result, familiarity with the Act is
essential to any public body that seeks to operate effectively.

This section will outline the requirements of the Open Meeting Act, focus-
ing on four general areas:

1. When the requirements of the Act are triggered;

2. What actions must be taken before meetings;

3. What procedures must be followed during meetings; and
4. What consequences may ensue from violations of the Act.

Before addressing these matters, two approaches to interpreting and apply-
ing the Act will be briefly discussed.

* We gratefully acknowledge former Assistant Attorney General Rabindranath Ramana for his
work in writing the original article in 1990.
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I.
Two VIEwWS OF THE AcT: BROAD AND TECHNICAL

The Act’s provisions, case law, and Attorney General Opinions suggest
two complementary ways of viewing the Act. For different reasons, each view
is important.

The first way of viewing the Act is as an embodiment of the policy of en-
couraging citizen understanding and involvement in government. See 25 O.S.
2011, § 302. This view is reflected in an Oklahoma Supreme Court case that
states, “[t]he Open Meeting Law, because it is enacted for the public’s benefit,
is to be construed liberally in favor of the public.” Int’l Ass 'n of Firefighters,
Local 2479 v. Thorpe, 632 P.2d 408, 411 (Okla. 1981). The Act does not create
any type of implied contract between employees and public bodies for certain
procedural rights but exists for the public’s benefit. Trant v. Oklahoma, 754
F.3d 1158, 1174 (10th Cir. 2014). This broad, policy-based view is important
because the Act itself is quite brief and contains a number of general provisions
that are difficult to interpret unless one has some idea of the policy underlying
the Act as a whole. For example, although the Act requires public bodies to post
agendas prior to meetings and to take minutes during those meetings, neither
the Act nor judicial interpretations of it provide specific guidelines as to how to
prepare agendas and minutes. In the absence of such guidelines, consideration
of the policy underlying the Act becomes quite useful.

The second way of viewing the Act is as a set of technical rules with which
public bodies must strictly comply. This view of the Act is important because,
as will become apparent, a public body’s failure to comply with any one of the
Act’s requirements may render an entire action invalid.

I1.

WHEN THE ACT 1S TRIGGERED:
PuBLic BODIES AND MEETINGS

As a general rule, the Open Meeting Act applies to public bodies holding
meetings. Both the term “public body” and the term “meeting” are specifically
defined in the Act, and an analysis of these definitions is essential to determin-
ing when the Act is triggered.

A. PusLICc BoDIES

Under Section 304(1) of the Act, the following constitute public bodies to
which the requirements of the Act apply:

1. Governing bodies of all municipalities;

2. Boards of county commissioners;
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3. Boards of public and higher education;

4. All boards, bureaus, commissions, agencies, trusteeships, authorities,
councils, committees, public trusts or any entity created by a public
trust, task forces or study groups that are:

a. supported in whole or in part by public funds;
b. entrusted with the expending of public funds; or
c. administering public property;

5. Committees and subcommittees of any public body.

This definition is broad enough to include entities not usually considered
to be governmental bodies. For example, under this definition, the board of
directors of a non-profit corporation may constitute a public body if that board
is supported by public funds. A.G. Opins. 80-215; 02-37. Similarly, student
government associations may fit the statutory definition of a public body. A.G.
Opin. 79-134.

In addition, some entities’ constitutions subject them to the Open Meeting
Act. For instance, the constitution of the Oklahoma Secondary Schools Activi-
ties Association specifies that its meetings shall be conducted pursuant to the
Open Meeting Act. See Scott v. Okla. Secondary Sch. Activities Ass’n, 313 P.3d
891 (Okla. 2013).

Nevertheless, the Act’s definition of a public body does exclude certain enti-
ties. For instance, although Section 304 specifically states that the Act applies
to committees and subcommittees, case law has established that such commit-
tees and subcommittees will be considered public bodies only if they exercise
actual or de facto decision-making authority on behalf of the public body itself.
Andrews v. Indep. Sch. Dist. No. 29, 737 P.2d 929 (Okla. 1987); Int’l Ass’n of
Firefighters v. Thorpe, 632 P.2d 408 (Okla. 1981); Sanders v. Benton, 579 P.2d
815 (1978). If the committee or subcommittee does not exercise such authority,
but instead is “purely fact finding, informational, recommendatory, or advisory,”
then the committee or subcommittee does not constitute a public body and is
not required to comply with the requirements of the Act. Andrews, 737 P.2d at
931. This “decision-making” test for committees and subcommittees has been
applied by courts and the Attorney General in several contexts. A committee
established by a school board to prepare guidelines for participation in extracur-
ricular activities has been held not to exercise decision-making authority since it
only presented recommendations that the school board remained free to accept
or reject. Andrews, 737 P.2d at 931. For the same reason, a citizens’ advisory
committee recommending a site for a community treatment center to the Board
of Corrections has been held not to exercise decision-making authority and
thus to be exempt from the Act’s requirements. Sanders, 579 P.2d at 819-21.
In Attorney General Opinion 02-5, the Governor’s Security and Preparedness
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Executive Panel was found not to be a public body as it was not supported by
public funds and had no authority to act on any recommendations it may make.

In contrast, a committee that eliminated bids on contracts from consideration
by the public body that it served has been held to exercise decision-making
authority such that it was subject to the Act. A.G. Opin. 84-53.

A case-by-case approach is required to determine whether a particular com-
mittee or subcommittee exercises the decision-making authority that triggers
the Act.

In addition to the exception for committees and subcommittees not exer-
cising actual or de facto decision-making authority, there are several statutory
exceptions to the definition of “public body” under the Act. These statutory
exceptions, found at 25 0.S5.2011, § 304(1), include, but are not limited to:

1. The State Legislature,
2. The State Judiciary,

3. The Council on Judicial Complaints when conducting, discuss-
ing, or deliberating any matter relating to a complaint received
or filed with the Council, and

4. Administrative staffs of public bodies.

B. WHAT 1S A MEETING?

The second general element necessary to trigger the Act is that the pub-
lic body in question hold a meeting. The Act defines the term “meeting” as
“the conduct of business of a public body by a majority of its members being
personally together,” or when authorized by the Act, “together pursuant to a
videoconference.” 25 0.S.2011, § 304(2).

The Act’s definition of a “meeting” is sufficiently broad to include not only
an officially scheduled, formally convened gathering of a public body, but also
an informal gathering where a majority of the body’s members are personally
present and conducting official business. The Act does not define “conduct of
business,” but Attorney General Opinions have given meaning to the term. A
public body is said to engage in the “conduct of business” when “a majority of
the members are considering discrete proposals or specific matters that are within
the agency’s jurisdiction.” A.G. Opin. 12-24. In such circumstances, “conduct
of business” includes not only taking official action but the entire decision-
making process in which the public body is engaged, including discussion and
deliberation when no final action is taken. A.G. Opin. 8§2-212.

As a result, an informal gathering of a majority of members of a public
body may trigger the requirements of the Act if a majority of the members are
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considering discrete proposals or specific matters that are within the public
body’s jurisdiction.

The definition of the term “meeting” has one very practical effect on the
formation of committees and subcommittees by public bodies. As noted above,
a committee or subcommittee does not constitute a public body under the Act if
it does not have decision-making authority for the board that created it. Nev-
ertheless, a committee or subcommittee that is composed of a majority of board
members will trigger the requirements of the Act regardless of the authority it
has. This conclusion follows from the Act’s definition of the term “meeting,”
for if a majority of board members come together as a part of a committee they
may consider discrete proposals or specific matters within the body’s jurisdic-
tion. By coming together and conducting business, the majority of the members
will have held a meeting and as a result, the Act’s requirements will apply. Ac-
cordingly, a public body seeking to create a committee or subcommittee that
is exempt from the requirements of the Open Meeting Act should not give that
committee decision-making authority and should not appoint a majority of its
member to that committee.

I11.

BEFORE THE MEETING:
NOTICE AND AGENDA REQUIREMENTS

The Open Meeting Act imposes two general requirements upon public
bodies prior to holding public meetings. First, the public body must provide
to specific public record keepers notice of the times, places, and dates that its
meetings will be held. This notice must be provided within specified time periods
and must contain certain information.

Second, a public body must post the date, time, place and agenda for par-
ticular meetings. Both of these requirements are at the very heart of the Open
Meeting Act.

A. Nortick To PuBLic RECORD KEEPERS

The notice required by the Act depends upon two factors: (1) the kind of
public body, and (2) the kind of meeting held.

The first factor, the kind of public body, determines which particular record-
keeping official should receive notice of meetings. Section 311(A) sets those
out as follows:

1. State public bodies — notice to the Secretary of State;

2. County public bodies — notice to the County Clerk of the county in
which the body is principally located;
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3. Municipal public bodies — notice to the Municipal Clerk;

4. Multi-county public bodies — notice to the County Clerk where the
body is principally located or, if the body has no central office, notice to the
county clerks of all the counties served by the body;

5. Governing bodies of institutions of higher learning — notice to the
Secretary of State; and

6. Public bodies under the auspices of an institution of higher learning
that do not have a majority of members who also serve on the institution’s
governing body — notice to the County Clerk of the body’s principal location.

The second factor, the kind of meeting, determines when notice must be
given. In this context, the Act creates four (4) kinds of meetings and requires
notice within different time periods for each kind of meeting. The kinds of meet-
ings and the notice requirement for each kind of meeting are as follows:

1. Regularly scheduled meetings — These are meetings in which the
usual business of the public body is conducted. For these kinds of meetings,
written notice of the date, time and place of the meeting must be filed with the
proper record-keeping official by December 15 of the preceding year. (£.g.,
for all regularly scheduled meetings planned for 2015, notice must be filed
by December 15, 2014). The Act allows the date, place, or time of a regularly
scheduled meeting to be changed after December 15. However, written notice
of the change must be filed with the appropriate record-keeping official not less
than ten (10) days prior to the change.

2. Emergency meetings — Under the Act, an emergency meeting is defined
as any meeting called to deal with “a situation involving injury to persons or
injury and damage to public or personal property or immediate financial loss
when the time requirements for public notice of a special meeting would make
such procedure impractical and increase the likelihood of injury or damage or
immediate financial loss.” 25 0.S.2011, § 304(5). For these kinds of meet-
ings, a public body must give only the advance public notice that is reasonable
under the circumstances, in person or by telephone or electronic means. /d.
§ 311(A)(12). Although there is no absolute requirement of any kind of notice
for an emergency meeting, giving some notice should be attempted if at all
possible.

3. Special meetings — Under the Act, a special meeting is “any meeting
of a public body other than a regularly scheduled meeting or emergency meet-
ing[.]” 25 0.S.2011, § 304(4). For these kinds of meetings, notice of the date,
time and place of the meeting must be given either in writing, in person, or by
telephone to the proper record-keeping official not less than forty-eight (48)
hours prior to the meeting. Id. § 311(A)(11).
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4. Continued or Reconvened Meetings — these are meetings conducted
“for the purpose of finishing business appearing on an agenda of a previous
meeting.” 25 0.S.2011, § 304(6). For these kinds of meetings, notice of the date,
time and place of the reconvened or continued meeting must be announced at
the original meeting. /d. § 311(A)(10).

B. NorticE 10 THE PUBLIC

The Open Meeting Act also requires that, for all kinds of meetings other
than emergency meetings, the date, time and place of the meeting and the
agenda for the meeting must be posted at least twenty-four (24) hours before
the meeting. This notice and agenda must be posted “in prominent public view
at the principal office of the public body or at the location of said meeting if no
office exists.” 25 O.S.2011, § 311(A)(9). The Attorney General has interpreted
this provision to require that the notice and agenda be conspicuously posted in
a location which is accessible and convenient to the public at any time during
this 24-hour period. A.G. Opin. 97-98. The 24-hour time period excludes Satur-
days, Sundays and legal holidays. As a result, notice and agenda for a regularly
scheduled meeting at 10:00 a.m. on Monday must be posted by 10:00 a.m. on
the preceding Friday.

The Legislature has imposed another requirement on public bodies that have
Internet websites. The statute, codified at 74 0.S.2011, § 3106.2 (not in the Open
Meeting Act), mandates that within six months after the public body establishes
an Internet website, it must make available on its website (or a general website
if the public body uses a general website) a schedule and information about
regularly scheduled meetings. The website must contain the date, time, place
and agenda of each meeting; and the public body must post the date, time, place
and agenda of any special or emergency meeting “when reasonably possible.”
Id. § 3106.2(A). This requirement “shall not be construed to amend or alter
the requirements of the Open Meeting Act.” Id. § 3106.2(B). Presumably, this
means that a public body that posts in accordance with this law is not excused
from the posting requirements found in the Open Meeting Act itself. What is
less clear from this language is the corrective action which must be taken if a
public body fails to comply with this section. For example, is the action void
if the public body complies with the notification requirements contained in the
Open Meeting Act but does not comply with this Internet posting requirement?
Perhaps the answers to this and other questions will become clearer as the law
is implemented and tested.

C. AGENDAS

While no statutory or case law sets forth precisely what information must be
contained in an agenda, some guidelines for preparing agendas have emerged.
As a general rule, agendas must be “worded in plain language, directly stating
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the purpose of a meeting,” and “the language used should be simple, direct and
comprehensible to a person of ordinary education and intelligence.” Andrews,
737 P.2d at 931.

Aside from these general considerations, the best guide for writing a proper
agenda item is to prepare it so that an ordinary citizen with no specialized
knowledge of a particular board’s prior actions or deliberations will be able to
understand from the agenda what the public body will be doing at the meeting.

Public bodies often ignore this rule by preparing overly brief, topical agenda
items such as “contracts,” “personnel actions,” or “warrants and claims.” Al-
though such agenda items may appear clear to a board member or staff person
who has enough background information to know what particular contract,
warrant or personnel matter is at issue, a citizen without any such background
information will not be able to glean the precise nature of the proposed board
action from reading such topical items. More specific agenda items that focus on
the particular actions contemplated by the board are required. (£.g., “Discussion
and vote whether to approve employment contract for Teacher X,” “Discussion
and vote whether to approve warrants 1-10,” “Discussion and vote whether to
demote Mr. Y.”)

Although specific agenda items usually convey more information to the
public, there are instances in which such specific items also may not comply
with the Act. For example, in Haworth Board of Education v. Havens, 637 P.2d
902 (Okla. Ct. App. 1981), a local school board posted an agenda which stated
that the purpose of the meeting was to; (1) appoint a new board member, (2)
interview new administrators, and (3) hire a principal. At the meeting, the board
hired a new school superintendent. Haworth found that the board’s hiring of the
superintendent was invalid under the Open Meeting Act. It reasoned that the
distinction between “interviewing” and “hiring” in agenda items two and three
could have reasonably led a citizen to conclude that, at the subject meeting, the
board would interview only administrators and hire only a principal. By failing
to follow its posted agenda, the board rendered its action invalid.

An action by the Oklahoma State Textbook Committee provides another
example of a state agency’s failing to comply with the Act. The Committee is
responsible for selecting textbooks used in Oklahoma’s public schools. In one
instance, the Attorney General concluded the Textbook Committee violated the
Act when it sought to require publishers to include disclaimers pertaining to
evolution in their textbooks, because the Committee failed to provide sufficient
notice of its intended action in its meeting agenda. See A.G. Opin. 00-7.

In Wilson v. City of Tecumseh, 194 P.3d 140 (Okla. Ct. App. 2008), the
court found that the City Council and its Utility Authority, in their respective
meeting agendas, did not give the public sufficient notice of their intended
actions concerning the outgoing city manager. The agendas merely stated that
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the city manager’s “employment” would be considered, when the two entities
were actually proposing to give him bonus payments totaling $30,000. The
court found that the agendas were deceptively vague and likely to mislead the
public and thus violated the Open Meeting Act, rendering the bonus payments
null and void. Further, the court held that the entities’ subsequent attempts to
“ratify” the payments at later meetings did not cure the violations caused by
the lack of proper notice in the agendas.

Finally, in Okmulgee County Rural Water District No. 2 v. Beggs Public
Works Authority, 211 P.3d 225 (Okla. Civ. App. 2009), a contract was found to
be invalid because the posted agenda for the meeting where the contract was
approved did not list the contract as an item for consideration.

These specific instances illustrate the problems that can occur if agendas are
not prepared carefully. Close attention is needed to ensure that agendas clearly
communicate the contemplated board actions to the average citizen.

IV.
DURING THE MEETING

The Open Meeting Act also requires certain procedures to be followed dur-
ing meetings of public bodies. The Act’s requirements address the places where
meetings may be held, the manner in which votes must be cast and recorded,
the manner in which executive sessions may be used, the way in which items
of new business may be discussed, and the way in which meetings may be con-
tinued or reconvened. While enacted to encourage and facilitate an informed
citizenry’s understanding of government, the Act does not guarantee a citizen
the right to participate in the discussion or decision-making process at an open
meeting. See A.G. Opins. 98-45; 02-26.

A. PLACES AND TIMES FOR MEETINGS

Section 303 of the Act requires meetings to be held at places and times
that are convenient to the public. In one court decision, a county excise board
holding a meeting in a locked courthouse on a public holiday was found to
have violated this provision of the Act. See Rogers v. Excise Bd., 701 P.2d 754
(Okla. 1984).

As a general rule, the places and times that are convenient and accessible to
the public are matters that public bodies may determine by exercising common
sense and good judgment.

B. VorinGg

Section 305 of the Act provides that “[i]n all meetings of public bodies, the
vote of each member must be publicly cast and recorded.” Section 306 provides
that “[n]o informal gathering or any electronic or telephonic communications,
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except teleconferences authorized by [Section 307.1], among a majority of the
members of a public body shall be used to decide any action or to take any vote
on any matter.”

Together, these two sections forbid taking board action by means other than
a publicly cast and recorded vote. Thus, members of a public body may not
submit votes by mail. A.G. Opin. 80-144. Similarly, one member of a public
body may not delegate his or her vote to another member by proxy. A.G. Opin.
82-7. Also, one board member may not meet individually with other members
to obtain their signatures on a document that could be used to take board action
that would otherwise require the vote of a majority of members. A.G. Opins.
81-69, 81-315. In the words of A.G. Opin. 81-69, “[p]ermitting a single member
of the governing body to obtain a consensus or vote of that body by privately
meeting alone with each member, would be to condone decision-making by
public bodies in secret, which is the very evil against which the Open Meeting
Act is directed.”

The Supreme Court of Oklahoma has held that the Act’s provision requiring
public casting and recording of votes applies to the initiation of legal actions by
public bodies. In Berry v. Board of Governors, 611 P.2d 628 (Okla. 1980), the
State Dental Board initiated a legal proceeding by filing a petition signed by a
board member and the board’s attorney. The Supreme Court found this procedure
insufficient under Sections 305 and 306 of the Act, explaining that when the
board decided to file suit the votes of individual board members in support of
that decision should have been publicly cast and recorded. The board’s failure
to do so voided the entire legal proceeding.

C. EXECUTIVE SESSIONS

The Open Meeting Act allows public bodies to conduct executive sessions
under limited circumstances. Although not expressly defined in the Act, an
executive session generally denotes a proceeding that is properly closed to the
public. Such executive sessions may be attended only by board members and
individuals who are invited by the board because their presence is necessary
to the business at hand.

Considerable misunderstanding surrounds the proper use of executive ses-
sions by public bodies, some of it due perhaps to Watergate-era usage of the
term “executive privilege” to describe a right of public officials to keep certain
matters confidential. Under the Open Meeting Act, executive sessions are not
justified by any such personal privilege. As the Attorney General opined in A.G.
Opin. 82-114: “Executive sessions are not permitted under the law because
the matters to be taken up are in the private domain of public officials. Such
matters are the business of the public. Executive sessions exist only for the
purpose of compromising equally important policy commitments which come
into conflict[.]”
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Section 307(A) of the Act expressly states that “[n]o public body shall hold
executive sessions unless otherwise specifically provided in this section.” Those
reasons as stated in section 307(B) are:

1. Discussing the employment, hiring, appointment, promo-
tion, demotion, disciplining or resignation of any individual
salaried public officer or employee;!

2. Discussing negotiations concerning employees and repre-
sentatives of employee groups;

3. Discussing the purchase or appraisal of real property;

4. Confidential communications between a public body and
its attorney concerning a pending investigation, claim, or
action [but only] if the public body, with the advice of its
attorney, determines that disclosure will seriously impair
the ability of the public body to process the claim or con-
duct a pending investigation, litigation or proceeding in
the public interest;

5. Permitting district boards of education to hear evidence
and discuss the expulsion or suspension of a student when
requested by the student involved or the student’s parent,
attorney, or legal guardian;

6. Discussing matters involving a specific handicapped
child;

7. Discussing any matter where disclosure of information
would violate confidentiality requirements of state or fed-
eral law;

8. Engaging in deliberations or rendering a final or intermedi-
ate decision in an individual proceeding pursuant to Article
II of the Administrative Procedures Act; or

9. Discussing the following:

a. the investigation of a plan or scheme to commit an
act of terrorism,

b. assessments of the vulnerability of government facili-
ties or public improvements to an act of terrorism,

I The Attorney General has construed the term “employment” to include continued employment
and conditions of employment such as place of employment, salary, duties to be performed and
evaluations. Thus, a public body could convene in executive session for the purpose of discussing
the salary of “any individual salaried public officer or employee.” A.G. Opin. 96-40 (withdraws
A.G. Opin. 78-201).
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c. plans for deterrence or prevention of or protection
from an act of terrorism,

d. plans for response or remediation after an act of ter-
rorism,

e. information technology of the public body but only
if the discussion specifically identifies:

(1) design or functional schematics that demonstrate
the relationship or connections between devices
or systems,

(2) system configuration information,

(3) security monitoring and response equipment
placement and configuration,

(4) specific location or placement of systems, com-
ponents or devices,

(5) system identification numbers, names, or con-
necting circuits,

(6) business continuity and disaster planning, or
response plans, or

(7) investigation information directly related to
security penetrations or denial of services, or

f. theinvestigation of an act of terrorism that has already
been committed. For the purposes of this subsection,
the term “terrorism” means any act encompassed by
the definitions set forth in Section 1268.1 of Title 21
of the Oklahoma Statutes.

1d.

In some instances the Legislature has expressly provided various public
bodies with specific executive session authority. Public bodies should consult
their statutes accordingly.?

2 See, e.g., 100.8.2011, § 1116.2(E) (executive sessions for Oklahoma Commission on Children
and Youth - Review Boards); 59 0.S.2011, § 1609(B) (executive sessions for Board of Examin-
ers for Speech-Language Pathology and Audiology); 63 0.S.2011,§ 2-104.1(E)(2)(b) (executive
sessions for Oklahoma State Bureau of Narcotics and Dangerous Drugs Control Commission);
70 0.S.2011, § 5-118 (executive sessions for boards of education); 74 0.S.2011, § 150.4(2)(b)
(executive sessions for State Bureau of Investigation Commission); 74 O.S.2011, § 5060.7(C)
(executive sessions for Board of Directors of the Oklahoma Center for the Advancement of Sci-
ence and Technology); 74 0.S.2011, § 5062.6(G) (executive sessions for Oklahoma Develop-
ment Finance Authority); 74 0.S.2011, § 5085.6(C) (executive sessions for Oklahoma Capital
Investment Board).
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In light of the Act’s strict requirements for executive sessions, these statu-
tory justifications must be read narrowly.? Thus, the first reason set forth above
authorizes executive sessions not for all employment matters, but rather only
for matters concerning individual salaried employees. Similarly, the fourth
reason authorizes executive sessions not for all legal matters, but only for legal
matters that a board attorney advises should be kept confidential and that the
public body itself determines will be impaired if handled in an open meeting.

More importantly, each of the statutory justifications for an executive ses-
sion involves only the discussion of particular matters. As a result, no action
may be taken in an executive session. Actions arising out of executive session
must be taken in an open meeting at which the proper procedures for publicly
casting and recording votes are followed.

Section 307(E)(2) also provides that no executive session may be held unless
authorized by a majority (recorded) vote of a quorum of members present at an
open meeting. As a result, neither the staff of a public body, nor an individual
member may determine that an executive session will be held. That decision
must be made by the public body itself at an open meeting.

The Act’s agenda requirements apply to matters discussed in executive ses-
sion. However, as a 1982 Attorney General Opinion explains, “[u]ntil a motion
is made and a vote taken in public meeting, there can be nothing but a proposal
to have an executive session.” A.G. Opin. 82-114. As a result, an agenda item
regarding an executive session should state that an executive session will be
proposed. The item should also contain sufficient information to allow a citizen
to determine from the agenda what matters will be discussed at the proposed
executive session. For purposes of discussing personnel matters involving
an individual salaried public officer or employee, the Attorney General has
determined that the proposed executive session agenda item must identify the
officer or employee by name, or by position if the position held by the officer
or employee is so unique as to allow adequate identification. A.G. Opin. 97-61.
See also the discussion of the Haworth case at II1.C., above.

Moreover, the Open Meeting Act requires that agenda items announcing that
an executive session will be proposed must “state specifically the provision of
Section 307 . . . authorizing the executive session.” 25 0.S.2011, § 311(B)(2)(c).
The Legislature also provided that a willful violation of the Act’s executive
session requirements “shall: (1) Subject each member of the public body to
criminal sanctions . . . ; and (2) Cause the minutes and all other records of the

3 Despite the presumption against executive sessions, the Court of Civil Appeals opined that the
Open Meeting Act provisions permitting executive sessions were a matter of statewide concern,
thereby superseding a city ordinance that would have abolished executive sessions altogether.
City of Kingfisher v. State, 958 P.2d 170, 173 (Okla. Ct. App. 1998), overruling A.G. Opin. 80-
218.
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executive session, including tape recordings, to be immediately made public.”
25 0.8.2011, § 307(F).

As a simple illustration of these principles regarding executive sessions,
consider a board that must decide whether to demote an employee, “Jane Doe.”
Under the Open Meeting Act, such a board could proceed in the following
manner:

1. The posting of an agenda referring to a “proposed executive
session to discuss the possible demotion of Jane Doe,” and
citing 25 0.S.2011, § 307(B)(1) as the statutory authority
for this executive session;

2. A majority vote in an open meeting by a quorum of board
members to hold the proposed executive session;

3. An executive session that conforms to the description set
forth in the agenda (i.e., a discussion regarding the matter
referred to in the agenda);

4. A vote in an open meeting regarding Jane Doe’s demo-
tion.

Courts have also spoken to who may attend executive sessions. In Lafalier
v. the Lead-Impacted Communities Relocation Assistance Trust, 237 P.3d 181
(Okla. 2010), the Oklahoma Supreme Court found the trust violated the Open
Meeting Act by allowing the Secretary of the Environment and an appraiser’s
representatives attend its executive sessions held for the purpose of discussing
appraisals and purchases of real property pursuant to Section 307(D), which
limits attendance in executive session for these purposes.

Under Section 307 the public body that is authorized to conduct an executive
session may not exclude a non-voting ex officio member at the public body from
being physically present during the executive session. See A.G. Opin. 09-26.

D. MINUTES

Section 312(A) of the Act requires written minutes of public bodies to be
kept by a designated individual and to be made available for public inspection.
Section 312(A) further states that these minutes shall be “an official summary
of the proceedings” and shall contain: (1) the manner and time that notice was
given of the particular meeting; (2) the members present and absent; (3) all mat-
ters considered by the public body; and (4) all actions taken by the public body.

In addition, for emergency meetings, the nature of the emergency and the
reasons for calling an emergency meeting must be set forth in the minutes. 25
0.S.2011, § 312(B).
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Section 312 leaves public bodies with a great deal of latitude as to the speci-
ficity of minutes kept. Neither a court reporter’s untranscribed verbatim notes
nor transcripts of discussions at open meetings meet the requirements of Section
312. A.G. Opin. 2012-24. A transcript does not “briefly and concisely restate
the main points of a public meeting.” Id. Conversely, nothing in Section 312
requires or forbids minutes to contain only a brief summary of board proceed-
ings — so long as the minutes record “matters considered” and “actions taken.”

Nevertheless, there is some risk in keeping minutes that are too vague.
Although there are no reported Oklahoma decisions on the sufficiency of board
minutes, a court assessing the sufficiency of particular board minutes might
well adopt the same standard that has been applied in assessing agenda items:
Would an average citizen have been misled by the minutes in question? See
Haworth, 637 P.2d at 904.

Under this standard, minutes that, for whatever reason, are likely to mislead a
citizen about matters considered and actions taken by a board would not comply
with the Act. As a result, a prudent board should err on the side of specificity
rather than generality in keeping minutes.

One common deficiency in board minutes concerns the manner in which
votes of public bodies are recorded. In light of the Act’s requirement that such
votes be individually cast and recorded, minute entries stating “Motion carried”
and “Motion passed 3-2” are not sufficient to comply with the Act. Instead, the
minutes must record the way each member voted. Of course, if a particular mo-
tion carries unanimously and if the minutes contain the required information
regarding which board members were present at the meeting, an entry stating
“Motion passed 5-0” or “Motion passed unanimously” is sufficient. In the latter
instance, a person reading the minutes would be able to determine that all board
members present voted in favor of the particular motion.

The Act’s provisions regarding minutes apply to executive sessions as well
as to open meetings. This conclusion is based on the language of Section 312
and an Oklahoma Supreme Court decision. As to the statutory language, Section
312 refers generally to the keeping of minutes of “proceedings”; it does not
distinguish between proceedings held in an open meeting and proceedings held
in executive session. In addition, in Berry, 611 P.2d at 632, the court expressly
stated that the Act’s allowance for executive sessions “does not abrogate the
statutory requirement that minutes be kept and recorded.”

Nevertheless, there is one significant difference between minutes of open
meetings and minutes of executive sessions: Under the Oklahoma Open Records
Act, minutes of executive sessions may be kept confidential. 51 O.S.2011,
§ 24A.5(1)(b). However, should a court find that a public body has willfully
violated Section 307 of the Open Meeting Act regarding executive sessions, the
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“minutes and all other records of the executive session, including tape record-
ings,” will “be immediately made public.” 25 0.S5.2011, § 307(F)(2).

The Act does not contain a time limit for providing minutes after a meet-
ing nor does it require a public body to approve the minutes of its meetings.
However, best practice is for public officials to prepare and approve minutes
within a reasonable amount of time after the adjournment of the meeting. A.G.
Opin. 2012-24. A member of the public body who does not attend the meeting
must become familiar with the events that occurred at the meeting in order to
vote to approve the minutes. /d.

E. NEw BUSINESS

The Act allows public bodies to consider “new business” at regularly
scheduled meetings. “New business” is defined as “any matter not known about
or which could not have been reasonably foreseen prior to the time of posting
[the agenda].” 25 O.S.2011, § 311(A)(9). All that is necessary to allow the
consideration of such matters is the timely posting of an agenda containing an
item called “new business.”

In some instances, the use of the “new business” item may be very useful.
For example, the inclusion of a new business item on a Friday-posted agenda
for a Monday meeting allows a board to consider matters occurring over the
weekend at the Monday meeting.

Nevertheless, the use of the “new business” item should be approached
cautiously. The problem with such an item is that it provides the reader of an
agenda with no information whatsoever as to matters that will be considered.
Although depriving citizens of such information is justifiable when the public
body itself has no knowledge of a particular matter, it is certainly not justifi-
able when the public body does have such information. Thus, if a public body
posts an agenda containing a new business item some time more than 24 hours
before the meeting will be held and subsequently learns of a particular matter
that it wishes to discuss at the scheduled meeting, the public body should post
an amended agenda explaining what matter will be discussed. The new business
item should be reserved for matters that the public body did not know about
or could not have known about until less than 24 hours before the regularly
scheduled meeting.

F. CoNTINUING OR RECONVENING A MEETING

Under the Act, meetings may be continued or reconvened by using the
following procedure: At the original meeting, the date, time and place of the
continued or reconvened meeting must be announced. At the continued or
reconvened meeting, only matters on the agenda of the previously scheduled
meeting may be discussed. 25 O.S.2011, § 311(A)(10).
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G. RECORDING MEETINGS

The Act provides that “[a]ny person attending a public meeting may re-
cord the proceedings of said meeting by videotape, audiotape, or by any other
method . . . .” However, this right to record meetings is limited in that “such
recording shall not interfere with the conduct of the meeting.” 25 O.S.2011,
§ 312(C).

H. VIDEOCONFERENCE

The Legislature has provided for public bodies to conduct meetings by
videoconference under 25 0.S.2011, § 307.1. Under this provision, no less than
a quorum of the public body shall be present in person at the posted meeting
cite. Id. § 307.1(A)(1). ““Videoconference’ means a conference among mem-
bers of a public body remote from one another who are linked by interactive
telecommunication devices permitting both visual and auditory communication
between and among members of the public body and members of the public.”
25 0.S.2011, § 304(7). During any videoconference both the visual and the
auditory communications functions of the device shall be used. /d.

Because of their unique difference to other public meetings, videoconference
meetings pose additional challenges in fulfilling the requirements and spirit of
the Open Meeting Act. However, the unique nature of videoconference meetings
does not exempt them from meeting the same requirements as other meetings
under the Open Meeting Act.

Such meetings still must provide some means for public attendance and
interaction, provide for proper posting of agendas, and provide for the public’s
right to record the meeting. In addition, executive sessions cannot be conducted
by videoconference. As with any meeting, the agency holding a videoconference
meeting should strive to meet not only the requirements of the Open Meeting
Act, but also its spirit.

V.
PENALTIES

Section 313 of the Act states that “[a]ny action taken in willful violation
of this act shall be invalid.” To establish a willful violation under this section,
it is not necessary to show bad faith, malice or wantonness. Instead, either a
“conscious, purposeful violation” or a “blatant or deliberate disregard of the
law by one who knew or should have known of the requirements of the Act”
is sufficient. Rogers, 701 P.2d at 761; Matter of Order Declaring Annexation,
637 P.2d 1270, 1275 (Okla. Ct. App. 1981). In determining what constitutes a
willful violation, at least one Oklahoma court has dispensed with any consid-
eration of the mental state of the public officials in question. According to the
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Haworth court, a willful violation occurs when a particular matter required by
the Act (e.g., an agenda, notice, or minute item) is likely to mislead the aver-
age reader. Haworth, 637 P.2d at 904. However, in light of the state Supreme
Court’s post-Haworth decision (Rogers), this definition of “willful” may need
to be taken with a grain of salt. See Rogers, 701 P.2d at 761 (court found ex-
cise board wilfully violated the Open Meeting Act, but found board’s action in
finalizing budget was moot because the fiscal year had lapsed by the time the
appeal was decided).

Section 314 establishes a criminal penalty for willful violations of the Act.
It states that anyone who willfully violates the Act and is convicted of that
violation shall be punished by a fine up to $500 and/or imprisonment in the
county jail for up to one year.

As the public policy of the Act is to educate and inform the public, private
parties who have been affected may bring a private cause of action to enforce
the remedies provided for in the Act. Rabin v. Bartlesville Redev. Trust Auth.,
308 P.3d 191, 195-96 (Okla. Civ. App. 2013).

In 2014, the Oklahoma Legislature amended the Act to specifically provide
that following a violation of the Act, “any person: 1. May bring a civil suit for
declarative or injunctive relief, or both; and 2. If successful, shall be entitled
to reasonable attorney fees.” 25 O.S.Supp.2014, § 314(B). If a public body
successfully defends a civil suit and the court finds the suit was frivolous the
public body is entitled to attorney fees. /d. § 314(C).

The lesson to be drawn from the broad way in which the phrase “willful
violation” has been defined is that any violation of the Act, no matter how tech-
nical it may seem, may lead to the voiding of actions taken by public bodies
and, possibly, to criminal prosecution.

If a public body discovers that it has violated the Act, corrective action is
possible. The proper procedure is to begin the entire Open Meeting Act process
over again, from filing notice to the posting of an agenda, holding an open meet-
ing at which votes are publicly cast and recorded, and so on.

For example, if a school board discovers that votes regarding its decision to
hire a principal were not publicly cast and recorded, it should place the matter
of the principal’s hiring on the agenda for a subsequent meeting, provide proper
notice of the meeting, and proceed with the proposed action in the proper way
(i.e., by publicly casting and recording votes on the matter). Nothing in the
Open Meeting Act prevents a board from so retracing its steps and following
proper procedures. A.G. Opin. 81-214.
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VI.
CONCLUSION

Oklahoma’s Open Meeting Act deserves close study by all public bodies
that seek to act legally and effectively and to avoid challenges to actions taken.
Public officials should acquire an understanding of the kinds of situations that
trigger the Act, a knowledge of the Act’s technical requirements, and an ap-
preciation of its democratic aim.

ATTORNEY GENERAL OPINIONS REGARDING
THE OPEN MEETING ACT

A.G. OPIN. 02-5:

The Governor’s Security and Preparedness Executive Panel, created by
Executive Order 2001-36, is not subject to the Open Meeting Act, 25 0.S.2001,
§§ 301 — 314, because the Panel is not a “public body” as defined in the Act.

A.G. OrIn. 02-26:

Neither the Open Meeting Act nor the First Amendment to the United States
Constitution requires public bodies to allow citizens to express their views on
issues being considered by the public bodies; however, public bodies may allow
such comments if they so choose, and may impose time limitations on speakers.
An agenda item titled “public comments” is sufficient to notify citizens that
their comments will be allowed.

A.G. OpIv. 02-37:

Private organizations (either for-profit or non-profit) are not “supported
in whole or in part by public funds” and therefore are not subject to the Open
Meeting Act if they receive public funds under a reimbursement contract for
goods provided and services rendered. However, private organizations which
receive a direct allocation of public funds without being required to provide
goods or render services in return may be “supported” by public funds and
subject to the Open Meeting Act.

A.G. OpIN. 02-42:

The Silver Haired Legislature is subject to the Open Meeting Act, 25 O.S.
2001, §§ 301 — 314, because it is supported in part by publicly funded state
agencies, thereby making it a public body under the Act.



160 Oklahoma’s Open Meeting Act

A.G. OrIv. 02-44:

Although an agency, like the Grand River Dam Authority, is not required to
allow public comment at its meetings, if the agency chooses to allow comment
it cannot impose unreasonable restrictions on speech. Further, the Grand River
Dam Authority Lakes Advisory Commission is a public body as defined in the
Open Meeting Act, 25 0.S.2001, §§ 301 —314, and is therefore subject to the Act.

A.G. OPIN. 05-29:

Under 25 O.S.Supp.2005, § 307(B)(1), a public body may not use an ex-
ecutive session to discuss awarding a contract for professional services when
the recipient will be an independent contractor, rather than a public officer or
employee of the public body. In addition a public body may convene in execu-
tive session to discuss a “pending” claim if doing so openly would seriously
impair the public body’s ability to address the claim in the public interest, but
cannot close a meeting merely to get general legal advice from its attorney.

A.G. OrPInN. 06-17:

Executive sessions are not permitted to discuss a job opening for a public of-
ficer or employee when no particular individual is indicated for the position.

A.G. OPIN. 07-32:

A public body may meet in executive session to discuss the purchase or
appraisal of real property, but the Open Meeting Act contains no authority to
meet in executive session to discuss the sale of real property.

A.G. OpIv. 09-26:

Unless some provision of law provides otherwise, a public body may not
exclude a nonvoting ex officio member from being physically present during
an executive session.

A.G. OrIn. 2010-1:

Trusts for the benefit of the State, a county, or a municipality, created under
Trusts for Furtherance of Public Functions (60 O.S.2001 & Supp.2009, §§ 176
—180.4), must comply with the Open Meeting Act.

A.G. OpPIN. 2011-22:

City councils and public trusts may hold executive sessions for the purpose
of conferring on certain matters pertaining to economic development pursuant
to 25 0.S.2011, § 307(C)(10).
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A.G. OPIN. 2012-24:

When a majority of the Oklahoma Corporation Commission attends public
utility hearings on a legislative matter conducted by an administrative law judge,
the hearing is subject to the Open Meeting Act. The Commissioners are engaged
in the “conduct of business” because they are considering discrete proposals or
specific matters that are within their jurisdiction.

Neither a court reporter’s untranscribed verbatim notes nor a transcript
of the proceedings is sufficient to constitute a summary of the proceedings as
required for the minutes. The Open Meeting Act does not require that minutes
be approved. The best practice is to prepare and approve minutes within a
reasonable time after the meeting. The Commissioners do not have to agree
on the contents of minutes, but if a Commissioner who was not in attendance
votes to approve the minutes, the Commissioner must become familiar with
the events that occurred.

A.G. OrIN. 2014-14

Where the Legislature specifically excluded the Workers’ Compensation
Commission from Article II of the Administrative Procedures Act, the Com-
mission may not rely on the individual proceeding deliberation provisions of
the Open Meeting Act to deliberate in executive session. As no other exception
permits the commission to hold confidential communications in an individual
proceeding, the Commission must hold its deliberation in an open meeting.
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During World War 11, Winston Churchill made one of his many trips to
the United States to visit the President at the White House. Desiring to speak
with the Prime Minister, President Roosevelt wheeled himself into the room in
which Mr. Churchill was staying. He found Churchill emerging naked from the
bathtub. Embarrassed, the President apologized profusely but Churchill halted
his apologies by stating, “the Prime Minister of Great Britain has nothing to
hide from the President of the United States.”

Public perception of those of us in government is that we do have much
to hide from the people we serve. Public demand for access to government
information has grown remarkably in the years since Watergate. Recognizing
this and in an effort to curb such cynicism, the Oklahoma Legislature in 1985
enacted comprehensive open records legislation. The stated purpose of the
legislation is to “ensure and facilitate the public’s right of access to and review
of government records so they may efficiently and intelligently exercise their
inherent political power.” 51 O.S.2011, § 24A.2. The legislation is codified as
the Open Records Act, 51 O.S.2011 & Supp.2014, §§ 24A.1 to 24A.29, here-
inafter referred to as the “ORA” or “Act.”

The intent of this article is to provide an overview of the basic principles
and requirements of the ORA and to offer a guide to the proper analysis for its
application. Although the ORA has been broadly drafted and its language is
fairly straightforward, great difficulty arises when seeking to apply the Act to
everyday record requests.

Is THE EnTITY A PUBLIC BODY?

The first step in determining whether a duty exists to disclose information
under the ORA is to ask whether the entity is a public body. Under the defini-
tion provided by the ORA at Section 24A.3(2), a public body may take various
forms ranging from an agency or commission to a task force or even a study
group. The central issue for determining whether an entity is a public body is
to determine whether the entity is “supported in whole or in part by public
funds or entrusted with the expenditure of public funds or administering
or operating public property . . ..” 51 O.S.Supp.2014, § 24A.3(2) (emphasis
added); see A.G. Opin. 2012-1. However, merely doing business with the State
is not ordinarily considered sufficient to turn a private entity into a public body.

* We gratefully acknowledge former Assistant Attorney General Rachel Lawrence-Mor for her
work in writing the original article in 1990, and former Assistant Attorney General Victor N.
Bird for his work in writing the update in 1991.



Public Records in Oklahoma 163

Questions arise as to whether a private physician must disclose a patient’s
medical record or whether an attorney has a duty to provide a client with a
litigation file pursuant to the Open Records Act. Because these are private
corporations or individuals who are not supported in whole or in part by public
funds, no duty exists to release the records pursuant to the Open Records Act.
Although the Act includes almost every conceivable type of public entity, the
ORA specifically excludes the Legislature, legislators, judges, justices, and the
Council on Judicial Complaints. See 51 O.S.Supp.2014, § 24A.3(2). However,
every public body and public official must keep and maintain records of the
receipt and expenditure of public funds. 51 O0.S.2011, § 24A.4.

Is THE INFORMATION A RECORD?

If the entity fits the description of a public body, the second important ques-
tion is whether the information sought is a public record. Again, a record may
take many forms, from specific paper documents, electronic communications
or photographic materials to video or other types of film or sound recordings.
To rise to the level of a public record, the information sought must have been
“created by, received by, under the authority of, or coming into the custody,
control or possession of public officials, public bodies, or their representatives .
...” 51 0.S.Supp.2014, § 24A.3(1). The statute requires all public bodies and
officials to keep and maintain all business and financial transactions conducted
by a public body. See 51 0.5.2011, § 24A.4. The issue of custody or control of
a record has also been addressed in Section 24A.20, which provides, “[a]ccess
to records which, under the Oklahoma Open Records Act, would otherwise be
available for public inspection and copying, shall not be denied because a pub-
lic body or public official is using or has taken possession of such records for
investigatory purposes or has placed the records in a litigation or investigation
file.” So, even if a public body has transferred possession of its records, it is
still deemed to be in “control and possession” of the records for ORA disclosure
purposes. See Saxon v. Macy, 795 P.2d 101 (Okla. 1990).

The next step is to determine whether the information sought, in whatever
form, has to do with the “¢ransaction of public business, the expenditure of
public funds or the administering of public property.” 51 O.S.Supp.2014,
§ 24A.3(1) (emphasis added). In a case construing portions of the ORA, the
Oklahoma Supreme Court stated, “[t]he Act includes a definitional section of
sufficient breadth to encompass virtually every governmental body and record.”
Milton v. Hayes, 770 P.2d 14, 15 (Okla. 1989). For example, e-mails, text mes-
sages, and other electronic communications may constitute records as defined
in the ORA, regardless of whether they are created or received on publicly or
privately owned equipment. See A.G. Opin. 09-12.

However, nongovernmental personal effects or personal financial statements
submitted to a public body for the purpose of obtaining a license or becoming
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qualified to contract with a public body are not records, unless the law otherwise
requires disclosure. 51 O.S.Supp.2014, § 24A.3(1). The language defining what
is “not” a record has been amended several times, most recently in 2006 to
include records in connection with a Motor Vehicle Report, personal informa-
tion within driver records, and audio or video recordings of the Department of
Public Safety. Id. § 24A.3(1)(h).

WHAT RECORDS MUST BE DISCLOSED?

Having determined that the entity is a public body and the information
sought is a public record, the next question is whether the record is open to
the public. This question is specifically addressed in Section 24A.5 of Title 51,
which provides that “[a]ll records of public bodies and public officials shall be
open to any person for inspection, copying, and/or mechanical reproduction
Lo d

The only exception occurs when the ORA, or other State or federal stat-
ute, or case law provides a confidential privilege so far as a particular record
is concerned. See id. § 24A.2. The burden to establish that the record may be
kept confidential is upon the person or public body wanting to keep the record
confidential. See id.

If a record contains both confidential and nonconfidential information the
record must be redacted to disclose the required information. “Any reasonably
segregable portion of a record containing exempt material shall be provided
after deletion of the exempt portions . . ..” Id. § 24A.5(2).

ExEmMpTIONS TO DI1SCLOSURE UNDER THE ACT

1. Privileged Information

Section 24A.5(1) lists, in part, records that are to be kept confidential. The
section commences with the general statement that all records must be disclosed,
but further provides:

The Oklahoma Open Records Act . . . does not apply to records
specifically required by law to be kept confidential including:

a. records protected by a state evidentiary privilege such as
the attorney-client privilege, the work product immunity
from discovery and the identity of informer privileges, or

b. records of what transpired during meetings of a public
body lawfully closed to the public such as executive ses-
sions authorized under the Oklahoma Open Meeting Act,
Section 301 et seq. of Title 25 of the Oklahoma Statutes,



Public Records in Oklahoma 165

c. personal information within driver records as defined by
the Driver’s Privacy Protection Act, 18 United States Code,
Sections 2721 through 2725, or

d. information in the files of the Board of Medicolegal In-
vestigations obtained pursuant to Sections 940 and 941
of Title 63 of the Oklahoma Statutes that may be hearsay,
preliminary unsubstantiated investigation-related findings,
or confidential medical information.

Id. The evidentiary privileges can be found through case law and at 12
0.8.2011 & Supp.2014, §§ 2501 to 2513. It is important to note that the attorney-
client privilege for the government client is more limited than for a private client.

2. Personnel Records

There are certain personnel records that may be kept confidential at the dis-
cretion of the public body. Section 24A.7(A) of Title 51 provides that records
may be kept confidential:

1. Which relate to internal personnel investigations including
examination and selection material for employment, hiring,
appointment, promotion, demotion, discipline, or resignation;
or

2. Where disclosure would constitute a clearly unwarranted
invasion of personal privacy such as employee evaluations,
payroll deductions, employment applications submitted by
persons not hired by the public body . . . .

Id. (emphasis added.)

For example, under these provisions a potential employer may be unable
to obtain records regarding a public employee’s evaluation, certain disciplin-
ary actions, promotion or resignation. If a person applied for a job with a State
agency but was not hired, the employment application submitted, although
in the public body’s possession, may be kept confidential. The United States
Supreme Court has said an “unwarranted invasion” occurs when disclosure of
private information does not further the core purpose of letting citizens know
what their government is up to. See United States Dep t of Defense v. Fed. Labor
Relations Auth., 510 U.S. 487,497 (1994) (citing United States Dep t of Justice
v. Reporters Comm. for Freedom of the Press, 489 U.S. 749, 773 (1989)).

Other personnel records not specifically listed in Section 24A.7(A) of Title
51 must be made available for public inspection. The types of personnel records
which must be disclosed are the employment applications of those who become
public officials or employees, gross receipts of public funds, dates of employ-
ment, title and position and any final disciplinary action which results in the
loss of pay, demotion, suspension or termination. See id. § 24A.7(B).
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The Oklahoma Personnel Act provides that current and former State
employee home addresses, telephone numbers, social security numbers and
information related to personal electronic communication devices shall not be
open to public inspection or disclosure without a court order. See 74 0.S.2011,
§ 840-2.11. The ORA also requires that the home addresses, telephone numbers,
and social security numbers of current or former employees of public bodies
must be kept confidential. See 51 O.S.Supp.2014, § 24A.7(D).

In 2014 the Legislature amended Section 24A.7 to provide that, except as
provided in 70 O.S.2011, § 6-101.16, public bodies shall keep confidential all
records created pursuant to the Oklahoma Teacher and Leader Effectiveness
Evaluation System (“TLE”) that identify a current or former public employee
and contain any evaluation, observation or other TLE record of such employee.

3. Law Enforcement Records

Alaw enforcement agency is defined in the Act as “any public body charged
with enforcing state or local criminal laws and initiating criminal prosecutions
....”7 51 O.S.Supp.2014, § 24A.3(5). In this area the Act provides a specific
laundry list of law enforcement information which must be provided to the
public. See id. § 24A.8(A). The public may access a chronological list of all
incidents, arrestee descriptions, facts concerning arrests, conviction information,
disposition of all warrants, departmental crime summaries, radio logs and jail
registers. See id. § 24A.8(A). Mug shots of adult arrestees are included in this
list as they constitute arrestee descriptions. A.G. Opin. 2012-22. Law enforce-
ment information not specifically listed in subsection A of Section 24A.8 may
be kept confidential by the law enforcement agency unless a court finds that the
public interest or the interest of an individual outweighs the reason for denial.
See id. § 24A.8(B). However, Section 24A.8 specifically limits this privilege to
“law enforcement records.” Other records of a law enforcement agency would
be subject to inspection and disclosure pursuant to the ORA.

Prior to November 1, 2014, audio or video recordings of the Department of
Public Safety were excluded from the definition of “record” in Section 24A.3.
The Legislature deleted this exception and amended Section 24A.8 so that, as
of November 1, 2014, audio and video recordings from recording equipment
attached to law enforcement vehicles (dash cams) or the person of a law en-
forcement officer are to be made available for inspection and copying. Before
releasing, the law enforcement agency may redact or obscure specific portions
that depict the death of a person, a dead body, one who is nude, or one that
identifies minors under 16 years of age. Law enforcement agencies may also
redact recordings that reveal the identity of law enforcement officers who be-
come subject to internal investigations until those investigations are concluded.
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As to how courts have interpreted this section, see Transportation Informa-
tion Services, Inc. v. State ex rel. Department of Corrections, 970 P.2d 166 (Okla.
1998) (holding that the commercial corporation was entitled to seven years of
public offender records without having to supply individual inmates’ names);
Cummings & Associates v. Oklahoma City, 849 P.2d 1087, 1089 (Okla. 1993)
(finding that traffic collision reports are not within one of the eight categories
of law enforcement records in Section 24A.8(A) that must be made available
to the public, and may, therefore, be kept confidential unless a court pursuant
to Section 24A.8(B) finds that the public interest or interest of the individual
outweighs the reason for denial); Primas v. City of Oklahoma City, 958 F.2d
1506, 1511 (10th Cir. 1992) (holding that duty to produce records under the
Act is that of law enforcement agency, not police officer).

4. Personal Notes and Materials

Section 24A.9 of the ORA states generally that “[p]rior to taking action,
including making a recommendation or issuing a report, a public official may
keep confidential his or her personal notes and personally created materials.”
It can be difficult, however, to determine whether a document is an official’s or
employee’s personal material, rather than a public body’s record.

In the only Oklahoma case construing Section 24A.9, the Court of Civil
Appeals ignored the “prior to taking action” language and held that a public
body must disclose a draft audit report. Focusing on the “totality of the cir-
cumstances surrounding the creation, maintenance, and use of the document,”
the court noted that the draft report was not an individual’s personal material
because the public body possessed, controlled, and used it to prepare for a hear-
ing; the report was therefore subject to disclosure under the ORA regardless
of its status as “preliminary” or “final.” Int’l Union of Police Ass ns v. City of
Lawton, 227 P.3d 164, 168 (Okla. Civ. App. 2009).

While this case is persuasive authority rather than precedential, the court’s
narrow definition of what is “personal” indicates that materials originally cre-
ated to aid one official or employee, when circulated and used within a public
body, may become subject to disclosure even if they are not intended to be a
final product.

5. Proprietary Information

A public body may keep confidential information relating to bid specifica-
tions, contents of sealed bids, or computer programs or software, if such disclo-
sure would give an unfair advantage to competitors or bidders. See 51 O.S.2011,
§ 24A.10(B). Also, a public body may refrain from disclosing real estate apprais-
als prior to awarding a contract, as well as the prospective location of a private
business or industry prior to public disclosure. See id. § 24A.10(B)(4), (5).
Further, subsection C protects from disclosure information submitted by persons
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or entities seeking economic advice from the Departments of Commerce and
Career and Technology Education, the technology center school districts, and the
Oklahoma Film and Music Office. See id. § 24A.10(C). Similarly, the Depart-
ment of Agriculture may not individually identify the providers of confidential
crop and livestock reports. See id. § 24A.15. The Oklahoma Medical Center
may keep confidential its market research data. See id. § 24A.10a.

6. Donor Privacy

A public body may keep confidential any information that would reveal the
identity of an individual who lawfully makes a donation to or on behalf of a
public body. See id. § 24A.11(A); A.G. Opin. 02-27. If the donation consists of
tax-deductible library, archive, or museum materials, the date of the donation,
its appraised value and a general description of the gift may be released. See
51 0.5.2011, § 24A.11(B). Agencies and institutions of the Oklahoma State
System of Higher Education may keep all information pertaining to donors and
prospective donors confidential. Id. § 24A.16a.

7. Citizen Complaints

The Act protects the confidentiality of citizen complaints. Public officials
may keep confidential personal communications which are received from per-
sons exercising rights secured by the Federal and/or State Constitution. How-
ever, if a public official responds in writing to this personal communication, the
public official’s response may be kept confidential only to the extent needed to
protect the identity of the person making the original communication. See id.
§ 24A.14; A.G. Opins. 88-87; 88-79.

8. Educational Information

The Act provides for the confidentiality of individual student records,
teacher lesson plans, tests and other teaching materials, and personal commu-
nications concerning individual students of public educational institutions. See
51 0.8.2011, § 24A.16(A). “If kept, statistical information not identified with
a particular student and directory information shall be open for inspection and
copying.” Id. § 24A.16(B). “Directory information” may include a student’s
name, address, telephone listing, date and place of birth, major field of study,
participation in school activities, dates of attendance, degrees received, and most
recent previous educational institution attended. Students and parents must be
provided a reasonable opportunity to object to disclosure of directory informa-
tion before it may be released. See id.; A.G. Opins. 88-33; 86-152; 85-167.

For an analysis of a question concerning student records to be complete, 20
U.S.C. § 1232g, commonly referred to as the Buckley Amendment and known as
the Family Educational Rights and Privacy Act of 1974, must be consulted.
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9. Investigation and Litigation Files

The Act permits the Attorney General, District Attorneys, municipal attor-
neys and agency attorneys authorized by law, to keep confidential their litiga-
tion files and investigatory reports. See 51 0.S.2011, § 24A.12. Unfortunately,
the Act does not address the investigatory reports of agencies not authorized to
have an attorney. (However, records concerning internal personnel investiga-
tions may be kept confidential pursuant to Section 24A.7(A)(1)). If the record
is subject to disclosure, a law enforcement agency may deny access to records
in investigation files if the records are accessible at another public body. See
51 0.S.2011, § 24A.20. The fact that an agency transfers the record to another
public body or public official for investigatory or litigation purposes does not
exempt it from release if it would otherwise be subject to disclosure. See id.

10. Department of Wildlife Conservation

The Open Records Act protects the confidentiality of information provided
by persons applying for or holding a permit or license issued by the Wildlife
Department to a certain extent. 51 O.S.Supp.2014, § 24A.23. This limited
protection does not apply to information voluntarily provided by persons for
promotional purposes by the Wildlife Department.

This statute has been amended to require the Wildlife Department to disclose
an antler description of each deer harvested and the name of the hunter who
harvested the deer, if the hunter chooses to have the name of the hunter released.

11. Homeland Security and the Department of Environmental Quality

The Act authorizes that certain information related to acts of terrorism and
certain records of the Oklahoma Office of Homeland Security may be kept
confidential. 51 O.S.Supp.2014, § 24A.28.

Records received, maintained or generated by the Department of Environ-
mental Quality that contain information regarding sources of radiation significant
to public health and safety may also be kept confidential. /d. § 24A.28(A)(9).

TuE DELIBERATE PROCESS PRIVILEGE

In 2014, the Oklahoma Supreme Court recognized a qualified delibera-
tive process privilege applied to records of Oklahoma Governors for advice
they receive in confidence from “Senior Executive Branch Officials,” when
deliberating discretionary decisions and shaping policy. Vandelay Ent. LLC v.
Fallin, 2014 OK 109, P3d  ,2014 WL 7157015 (Dec. 16, 2014). This
privilege, grounded in the separation of powers, is protected from encroachment
by legislative acts such as the Open Records Act.
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The Court found: “[t]he sheer number, diversity and magnitude of discre-
tionary decisions entrusted to the Governor demonstrate the public interest is
best served by the Governor seeking and receiving advice to aid in deliberations
and decision-making.” Id. § 17, 2014 WL at * 4.

The Court further discussed the burden of asserting the privilege, finding
that the burden falls on the government entity asserting the privilege to demon-
strate that the withheld documents fall within the privilege. /d. 4 22,2014 WL
at * 5. This requires a showing the advice was pre-decisional and deliberative.
The Court also found the burden would include records where:

(1) the Governor solicited or received advice from a “senior
executive branch official” for use in deliberating policy or
making a discretionary decision, (2) the Governor and the
“senior executive branch official” knew or had a reasonable
expectation that the advice was to remain confidential at the
time it was provided to the Governor, and (3) the confidentiality
of the advice was maintained by the Governor and the “senior
executive branch official.”

Id. § 24,2014 WL at * 6.

Once the Governor establishes the document satisfies the criteria, the burden
shifts to the requester to show (1) a substantial or compelling need for disclosure,
and (2) the need for disclosure outweighs the public interest in maintaining
confidentiality. /d. § 25, 2014 WL at * 5.

In discussing the relationship to the Open Records Act, the Court found that,
like the Act, the Governor’s need for confidential advice in the deliberation of
public policy is grounded in a strong public interest. /d. 27,2014 WL at * 6.

IMPLEMENTATION OF THE ORA

The ORA attempts to balance public access to information with the orderly
maintenance of public business. A public body must designate a person who
is authorized to release records to the public. This person must be available to
provide access for inspection and release of records during regular business
hours. See 51 0.S5.2011, § 24A.5(6). The Act commands a public body to pro-
vide prompt, reasonable access to its records, but the public body may adopt
“reasonable procedures” for the review and release of its records. /d. § 24A.5(5).

It is important to note that the public body may set up its own procedures to
protect its public records and to prevent record requests from causing “exces-
sive disruptions of [the public body’s] essential functions.” Id. § 24A.5(5); see
A.G. Opin. 85-36 (specifically addressing electronically stored information,
i.e., computer tape or disk, but applicable to records in all types of formats as
contemplated by this subsection); see also A.G. Opin. 06-35. A public body
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may require a form to be filled out before a records request is processed, but
cannot use its procedures or such a form as obstacles to disclosure. See A.G.
Opin. 99-55.

Except for records required by Section 24A.4 of Title 51 (regarding the
receipt and expenditure of public funds by public bodies and officials), the Act
does not impose any additional record keeping duties on a public body. See 51
0.S.2011, § 24A.18. For example, if a citizen requests the names and addresses
of all agency employees who have children in child care facilities, must the
agency compile such information for the requestor? Under Section 24A.18, the
agency does not have a duty to create a record if it is not already in existence.
Additionally, the Act’s definition of a public record presumes that the govern-
ment information has been reduced to some form.

FEES THAT MAY BE CHARGED

The Act also addresses charging copying or reproduction fees and search
fees. With respect to copying fees, a public body may not charge more than
25 cents per page for copies of documents having the dimensions of 8% by 14
inches or smaller, or $1.00 per page for certified copies of documents. See id.
§ 24A.5(3). The only exception is if the request is for records containing indi-
vidual records of persons for which the cost is otherwise prescribed by state law.
In that instance, the copying or certifying fee is set by the statute specifically
addressing such fees for the particular records in question (e.g., digital records
of county assessors, see 68 0.5.2011, § 2864; records in the custody of court
clerks, see 28 0.S.2011, § 31). See A.G. Opins. 2012-4, 09-27.

RePrODUCTION FEES

Reproduction fees are relevant when the record is requested in video, audio,
computer tape or disk format. Section 24A.5(3) of Title 51 provides that “a
public body may charge a fee only for recovery of the reasonable, direct costs
of document copying, or mechanical reproduction.” Id. (emphasis added).
This is the only language in the Act that arguably even contemplates the fees
that may be charged for reproducing records in these formats, and then only in
a general manner (unlike the language that establishes specific fees for copying
paper documents). The issue then is, what are the reasonable and direct costs
of providing copies of public records in these formats?

In providing advice on this issue to State agencies and officials, the Attorney
General has considered the legislative admonition that fees such as reproduction
fees are not to “be used for the purpose of discouraging requests for information
or as obstacles to disclosure of requested information.” Id. § 24A.5(3). In view
of this, and the rule of statutory construction holding that words in a statute are
to be given their plain, ordinary meaning unless a contrary intention appears,
the Attorney General has advised State agencies and officials that they may
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recover the costs of materials and labor specifically incurred in reproducing
the particular record requested in one of these formats or another non-paper
format. See A.G. Opin. 96-26.

In application, this has meant that a State agency could charge a requestor
for: (1) the storage media used, including disk, tape, or other format unless
provided by the requestor; (2) any access or processing charges imposed upon
the agency for the request; (3) any hardware or software specifically required to
fulfill the request which would not otherwise generally be required or used by
the agency, but used in reproducing the record requested in a machine-readable
format; and (4) the cost of labor used in providing the record.

The agency would not, however, be able to charge for: (1) hardware or soft-
ware or a percentage thereof which is otherwise generally required or used by the
agency for day-to-day operations; (2) storage, processing or access charges not
specifically identified to the request; or (3) maintenance and materials required
not directly resulting from the request. In the context of a request for a paper
record, this is like an agency being unable to charge for: (1) a percentage of
the typewriter or copying machine cost used to make the copies; (2) the cost of
archiving and storing the records; or (3) the cost of fixing a copier which broke
while copying a record.

The Attorney General’s advice on this issue proceeded from a decision of
the Oklahoma Supreme Court. In Merrill v. Oklahoma Tax Commission, 831
P.2d 634, 642-43 (Okla. 1992), the court affirmed that a reproduction charge
“based upon the cost of materials [and] labor needed for providing the computer
program and service to produce the requested data” was legal. Undoubtedly,
questions concerning reproduction fees for records in non-paper formats will
continue to occur. Charging for costs directly related to responding to such a
request, and not for costs which are indirect or remote, should provide a safe
harbor for a public body.

SEARCH FEES

A public body may charge a “search fee” only when the information sought
is “solely for commercial purpose” or when the information requested would
clearly cause an “excessive disruption of the public body’s essential functions.”
51 0.S.2011, § 24A.5(3). In Merrill, the Oklahoma Supreme Court affirmed
that both factors were present. See Merrill, 831 P.2d at 642. Therefore, the
Oklahoma Tax Commission, the agency from which the records were sought,
was authorized to charge search fees in the form of certain labor and adminis-
trative costs incurred in responding to the records request. (The issue of search
fees should not be confused with the issue of reproduction fees in Merrill. It is
clear that the court addressed each issue separately and found the factors pres-
ent allowing search fees (id. at 642) and the evidence necessary to uphold the
reproduction costs as reasonable and direct (id. at 642-43).)
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Even with Merrill, this is an area in which an agency should proceed care-
fully. Section 24A.5(3) of the Act authorizes a search fee, but cautions:

In no case shall a search fee be charged when the release of said
documents is in the public interest, including, but not limited
to, release to the news media, scholars, authors and taxpayers
seeking to determine whether those entrusted with the affairs
of the government are honestly, faithfully, and competently
performing their duties as public servants.

Id. This language makes clear that search fees will be tolerated in very
few circumstances. This particular provision was at issue in Merrill, and the
court affirmed that the private attorney’s request for records was “solely for
commercial purposes,” his law practice, and not to determine whether the Tax
Commission was “honestly, faithfully, and competently performing [its] duties.”
Merrill, 831 P.2d at 642 (c¢f- A.G. Opin. 88-35, in which the Attorney General
opined that pursuant to Section 24A.5(3) a search fee may not be charged to a
member of the news media); see also A.G. Opin. 2012-4 (a county may charge
only the amount set by 68 0.S.2011, § 2864(F) for the “search, production and
copying in electronic and/or of digital format of property data . . . for the real
property maintained within the county assessors’ computer systems for com-
mercial purposes”).

WHAT oF InpiviDuAL Privacy RIGHTS?

The Act specifically provides that the exceptions to disclosure established
in the ORA, together with other State and federal law, adequately protect
individual privacy interests. See 51 O.S.2011, § 24A.2. The Legislature al-
lows public bodies to determine whether the release of documents regarding
employee evaluations or payroll deductions is an invasion of personal privacy.
Yet, the ORA states, “[e]xcept where specific state or federal statutes create a
confidential privilege, persons who submit information to public bodies have
no right to keep this information from public access nor reasonable expectation
that this information will be kept from public access[.]” Id. § 24A.2.

The Legislature has provided a specific procedure in the Open Records
Act for obtaining a protective order for pleadings filed in a public record. 51
O.S.Supp.2014, § 24A.29. A party may seek a protective order directing the
withholding or removal of pleadings and other information from a public record.
The party or counsel who has received the protective order is responsible for
presenting the order to the appropriate personnel for action. /d. § 24A.29(C).

The Oklahoma Supreme Court reviewed this issue in City of Lawton v.
Moore, 868 P.2d 690, 693 (Okla. 1993). In Moore, the court held that the City
of Lawton had no duty to give notice and an opportunity to be heard to persons
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whose interest would be affected by disclosure of public records. In so hold-
ing, the court expressly recognized that amendments to the Act in 1988 had
overruled Tulsa Tribune Co. v. Oklahoma Horse Racing Commission, 735 P.2d
548 (Okla. 1987), in which the court had imposed such a duty on custodians
of public records.

In sum, a public body seeking to keep a record confidential always bears the
burden of establishing a statutory reason for doing so. 51 O.S.2011, § 24A.2.

PENALTIES FOR VIOLATION OF THE ACT

The ORA provides that a public official’s “willful” violation of any pro-
vision of the Act is a misdemeanor punishable by a fine of up to $500.00 or
imprisonment in the county jail for a period not to exceed one year, or both. 51
0.S.2011, § 24A.17(A). A person who is improperly denied access to a record
may bring a civil suit for declaratory or injunctive relief and may be awarded
attorney fees if successful. See id. § 24A.17(B). The Supreme Court recently
held this remedy is not an exclusive one. Shadid v. Hammond, 315 P.3d 1008,
(2013). A party aggrieved by the sealing of a record may file a petition in a
district court, setting forth a course of action.

Finally, in keeping with the legislatively-created presumption that all records
of a public body are open, a public body or public official is not civilly liable
for damages resulting from disclosure of records pursuant to the Open Records
Act. See id. § 24A.17(D).
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ATTORNEY GENERAL OPINIONS REGARDING THE ORA

A.G. Opin. 85-36:

One of the most sensitive areas of records access involves electronically
stored information. This Opinion held that the Oklahoma Secretary of State
need not allow commercial entities on-line access to computerized data absent
reasonable assurances that the records involved can be fully preserved and
safeguarded from destruction, mutilation and alteration.

A.G. Opin. 85-167:

The Attorney General harmonized the State law regarding “directory in-
formation,” as defined by Section 24A.16(B) of Title 51, with federal statutes
requiring school districts to notify students’ parents prior to making such in-
formation available to disclosure. This Opinion filled a major gap in the law
resulting from the omission of this important safeguard in Oklahoma’s adoption
of language from the Federal Family Educational Rights and Privacy Act of
1974 (hereafter referred to as “FERPA,” is also known as the “Buckley Amend-
ment”). This problem was corrected by the Oklahoma Legislature in 1986 when
it cast Section 24A.16(B) in its present form.

A.G. Opin. 86-69:

This Opinion resolved an apparent conflict in the law between an employee’s
right to see his/her own personnel file (see § 24A.7(C)) and the confidentiality
of information the Oklahoma State Bureau of Investigation had obtained as part
of'a “background investigation of the employee.” In this circumstance, the bal-
ance tips in favor of employee access to the personnel file unless the legitimate
privacy interests of “confidential informers” are involved.

A.G. Opin. 86-152:

Existing lists of former college students come within the ambit of the ORA
subject to several caveats: that the disclosures are limited to directory informa-
tion as defined in the Act; that the disclosure of information made confidential
by FERPA is not permitted; and, that the rights of individuals who have made
known their objection to such disclosure be protected.

A.G. Opin. 88-33:

This Opinion addresses the question of whether the Council on Law Enforce-
ment Education and Training (“CLEET”) is a public education institution within
the meaning of the Open Records Act and, whether CLEET is required to disclose
the list of names and addresses of persons applying for or holding investigation
or security licenses. See §§ 24A.16; 24A.7(A). CLEET does fall within the
definition provided by the Act for a public education institution. However, the
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Oklahoma Security Guard and Private Investigator Act, 59 O.S.1988, §§ 1750.1
- 1750.14, as amended, requires that application information pertaining to those
licensed by CLEET remain confidential unless otherwise ordered by a court.

A.G. Opin. 88-35:

Under the clear reading of Section 24A.5(3), a public body may not charge
a search fee to a member of the news media who is seeking information in the
public interest.

A.G. Opin. 88-79:

This Attorney General Opinion answered the question of whether a written
complaint filed by a citizen with the State Dental Board may remain confidential
pursuant to Section 24A.14 of the Open Records Act. The Opinion concluded
that such a complaint was a personal communication which could remain con-
fidential to the extent necessary to protect the identity of the person making
the complaint.

A.G. Opin. 88-87:

Letters written to the Pardon and Parole Board regarding clemency consider-
ations of inmates are confidential personal communications pursuant to Section
24A.14 of the ORA. Such letters are considered to be “personal communica-
tions” of a person exercising constitutionally secured rights, and therefore, are
deemed confidential communications.

A.G. Opin. 93-2:

Addressing the destruction of tape records in the Treasurer’s Office, A.G.
Opin. 93-2 affirmed the clear statutory language that audio recordings are
records under the Act. The Opinion found that recordings made in connection
with the Treasurer’s bidding process were State records as sound recordings
made pursuant to law in connection with the transaction of official business or
the expenditure of public funds.

A.G. Opin. 95-15

The Oklahoma Historical Society is a public body, as defined by the Open
Records Act. As such, its membership list is required to be made available for
public inspection and copying. § 24A.3; 53 0.S.1991, § 1.2.

A.G. Opin. 95-68

While this Opinion did not deal primarily with the Open Records Act, the
Attorney General did determine that employee service ratings of the various
agencies in the State which are received by the Office of Personnel Management
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for review do not become public record for that reason alone. The confidential-
ity of employee service ratings is determined by the employing agency, which
has discretion to do so. § 24A.7.

A.G. Opin. 95-97

Telephone bills received by a municipality, for the use of landline and cel-
lular phones by elected official and administrative personnel of the municipal-
ity, are public records under the Open Records Act. § 24A.4. A municipality
may withhold or delete information on such a bill only when a privilege of
confidentiality exists to permit the withholding or deletion of information. /d.
§§ 24A.2; 24A.5.

A.G. Opin. 96-9:

Records of the Oklahoma County Sheriff Department’s Bomb Squad, a law
enforcement agency under the ORA, are confidential pursuant to Section 24A.8
of the Act, except as specifically provided by that section.

A.G. Opin. 96-26

This Opinion addresses whether a county assessor may contract to sell,
for amounts to be set by the contract, computer-stored information to a pri-
vate entity. A county assessor is limited in the setting of fees to the amounts
authorized by the ORA at Section 24A.5(3) and by 28 O.S.Supp.1996, § 60,
which sets certain fees for county assessors. Although this Opinion involves
computer-readable records, the Attorney General determined that the provisions
of Section 24A.5(3) which allow a fee only for recovery of “reasonable, direct
costs of [the] mechanical reproduction” of the requested records. Further, search
fees for such records are likewise limited by Section 24A.5(3) and are allowed
only if the request for records “is solely for a commercial purpose” or “would
clearly cause excessive disruption of the public body’s essential functions.” /d.

A.G. Opin. 97-16:

Documents comprising a background investigation for a judicial nomina-
tion performed by the Oklahoma State Bureau of Investigation are confidential
records pursuant to 74 O.S.Supp.1996, §§ 150.5(D) and 150.34. As such, these
records must be kept confidential by the OSBI. § 24A.5(1).

A.G. Opin. 97-48:

This Opinion deals with the issue of the State of Oklahoma as an employer
for the purposes of releasing information regarding a State employee to a pro-
spective employer. For the purposes of 40 O.S.Supp.1997, § 61, which relates
to the disclosure of employment information, the State is a covered employer.
As such, if a State employee consents to the disclosure of employment, job
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performance and/or employee service evaluation information regarding the
State employee, such information may be released to a prospective employer,
including service evaluations made pursuant to 74 0.S.1997, § 840-4.17.

A.G. Opin. 97-79:

When a State employee is terminated because of a positive random drug test,
the State must disclose to a prospective employer of the terminated employee
that the employee was terminated. § 24A.7(B). Records supporting disciplinary
action against the employee may be kept confidential. /d. § 24A.7(A). Records of
drug and alcohol test results and related information must be kept confidential by
the agency and must be maintained separately from other employee records. 40
0O.S.Supp.1996, § 560. If drug or alcohol test results are found within otherwise
disclosable personnel records, such information must be redacted. /d.§ 560; 51
O.S.Supp.1996 § 24A.5(2).

A.G. Opin. 99-22:

The Oklahoma Open Records Act, 51 O.S.Supp.1999, § 24A.23, requires
that the Oklahoma Department of Wildlife keep license holders information
confidential unless it is used for a department purpose. The Attorney General
held that generating revenue is not a department purpose, and that the informa-
tion may not be released for that purpose.

A.G. Opin. 99-30:

The Oklahoma Statutes differentiate between state employees and public
employees as to keeping employee information confidential. According to 74
O.S.Supp.1999, § 840-2.11, state agencies must keep state employees’ home
phone numbers, home addresses, and social security numbers confidential. Under
the Open Records Act, public bodies other than state agencies must keep their
current and former employees’ home addresses confidential, 51 O.S.Supp.1999,
§ 24A.7, but may keep employee phone numbers confidential only if disclosure
would constitute a clearly unwarranted invasion of privacy.

A.G. Opin. 99-37:

The Association of County Commissioners Self Insurance Fund and the
Association of County Commissioners Self Insurance Group are public bodies
because they are supported in whole or in part by public funds, or entrusted with
expending public funds. Both groups are therefore subject to the Open Records
Act, 51 0.S.1991 & Supp.1999, §§ 24A.1 - 24A.24, and the Open Meeting Act,
25 0.S.1991 & Supp.1999, §§ 301 —314.
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A.G. Opin. 99-55:

Certificates of Non-Coverage issued by the Department of Labor are public
records under the Act, 51 O.S.Supp.1999, § 24A.5, and are therefore subject to
disclosure. The Department: 1) may not require those who request information
to enter into a written contract to obtain public records; 2) may solicit only
reasonable information from requestors; and 3) may not create distinctions in
the public’s ability to inspect or copy public records. See 51 O.S.Supp.1999,
§§ 24A.2, 24A.5.

A.G. Opin. 99-58:

Once a district attorney has filed the pleadings in a criminal case, a court
clerk must make the pleadings available for inspection and copying unless the
pleadings are protected by court order or other privilege. 51 O.S.Supp.1999,
§§ 24A.3, 24A.5. A district attorney may, however, keep information in his or
her litigation files confidential according to § 24A.12. Finally, police depart-
ments are not required to provide public access to department records except
as provided in § 24A.8, or pursuant to court order.

A.G. Opin. 99-74:

County sheriffs’ jail registers are public records subject to the Open Records
Act, 51 O.S.Supp.1999, § 24A.8(A)(1), (8), and must be released to the public,
including bail bondsmen, upon request.

A.G. Opin. 01-7:

Pursuant to 51 O.S.1991, § 24A.13, the State Department of Health may
keep confidential certain personal information, including home addresses and
social security numbers, of nursing aide applicants and licensees, because the
information is confidential under federal law. However, the Open Records Act
allows the Department to release the date a nursing aide became eligible for
placement in its registry, as well as any finding that a nursing aide has been
guilty of abuse, neglect, or exploitation.

A.G. Opin. 01-24:

When a court clerk files of record the names of persons selected as general
panel jurors, the jurors’ names become available to the public under the Open
Records Act.

A.G. Opin. 01-29:

Banks may withhold information from the public regarding public funds
held in deposit, because banks are not public bodies as defined by the Open
Records Act, and are therefore not subject to the Act’s disclosure requirements.
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A.G. Opin. 01-46:

This Opinion addressed whether electronic messages (emails) created or
received by public bodies constitute records under the Open Records Act and
thus are subject to the Act’s disclosure requirements. The Opinion concluded
that as long as an email is connected with the transaction of public business,
expenditure of public funds, or administration of public property, it is a record
under the Act. The Opinion further determined that emails may be retained
either in electronic form or on paper; however, if emails are retained on paper,
documentation must exist to direct persons seeking information to all relevant
material regarding the record. Finally, public bodies may allow electronic access
to their records; however, public bodies must provide records in another format
if confidential information cannot be redacted in the electronic format.

A.G. Opin. 02-5:

Documents created by the Governor’s Security and Preparedness Executive
Panel are not subject to the Open Records Act, 51 0.S.2001, §§ 24A.1 —24A.26,
because the Panel is not a “public body” as defined in that Act, nor are records
the Panel creates “public records” under the Act. However, materials connected
with the transaction of public business, expenditure of public funds, or admin-
istration of public property which are created by, or come into the possession
of, any of the public officials who serve on the Panel constitute records under
the Open Records Act.

A.G. Opin. 02-27:

Under the Open Records Act, 51 0.S.2001, § 24A.11, a public body may
keep confidential donated library, arc