PSYCHI ATRI C AND CHEM CAL DEPENDENCY FACI LI TY CERTI FI CATE OF
NEED ACT
TITLE 63 OF THE OKLAHOVA STATUTES
SECTI ON 1-880.1 ET SEQ
(Current through 2000)

8§63-1-880.1. Short title.

Sections 18 through 28 of this act shall be known and may
be cited as the "Psychiatric and Chem cal Dependency Facility
Certificate of Need Act".

863-1-880.2. Public policy - Purpose.

The Legi sl ature hereby declares that it is the public
policy of the State of Okl ahoma that the offering and
devel opment of psychiatric and drug dependency services shoul d
be made in a planned, orderly and econon cal nmanner consistent
with and appropriate to services needed by people in various
regions, districts or localities in the State of Okl ahoma, and
that it is essential to the realization of this public policy
that the offering and devel opnment of such services in this
state be made in accordance with the needs for such services.
It is the purpose of the Legislature in enacting this act to
further this public policy by providing for the submttal of
pl ans and applications, and by prohibiting the offering,
devel opnent or change of existing services prior to the
i ssuance of a certificate of need by the State Departnent of
Heal t h.
Added by Laws 1989, c. 227, § 19.

§63-1-880.3. Definitions.
For purposes of this act:

1. "Act" neans the Psychiatric and Chem cal Dependency
Facility Certificate of Need Act;

2. "Board" neans the State Board of Health;

3. "Comm ssioner"” neans the Comm ssioner of Health; and

4. "Departnment” means the State Departnment of Health.

8§63-1-880.4. Departnent - Powers and duties - Participation
in federal progranms - Collection of nonthly data

A. The State Departnment of Health shall have the power
and duty to:

1. Issue, renew, deny, nodify, suspend and revoke
certificates of need;

2. Establish and enforce standards and requirenments for
certificates of need;

3. Require the subm ssion of, and to review reports from
any person requesting or obtaining a certificate of need,
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4. Enpl oy or designate personnel necessary to inplenent
the provisions of this act;

5. Report to the district attorney having jurisdiction or
the Attorney General any act commtted by any person which nay
constitute a m sdeneanor pursuant to the provisions of this
act ;

6. Advise, consult and cooperate with other agencies of
this state, the federal governnment, other states and
interstate agencies, and with affected groups and political
subdi visions to further the purposes of the provisions of this
act;

7. Devel op and enforce rules and regul ations subject to
t he approval of the Board to inplenment the provisions of this
act ;

8. Investigate, request or otherw se obtain the
i nformati on necessary to determ ne the qualifications and
background of an applicant for a certificate of need;

9. Establish adm nistrative penalties for violations of
the provisions of this act as authorized by the Board;

10. Institute and maintain or intervene in any action or
proceedi ng where deenmed necessary by the Departnment pursuant
to this act;

11. Devel op and adm nister plans for services, including
manpower, facilities and other resources;

12. Devel op and publish, once every four (4) years, a
Quadrenni al State Health Plan, follow ng guidelines and
procedures adopted by the Board, which specifies the nethod of
adoption of the plan docunent, its format, provisions for
devel opi ng and publishing plan amendnents and the role of the
St ate Departnment of Health and the Al cohol, Drug Abuse and
Community Mental Health Planni ng and Coordi nati on Boards of
each nmental health catchnent area in its devel opnment;

13. Establish and admi nister criteria and standards for
t he delineation and approval of areas and regions for planning
pur poses;

14. Pronote and maintain plans for providing services in
the State of OCklahom; and

15. Exercise all incidental powers as necessary and
proper for the admnistration of this act.

B. The State Departnment of Health shall be the single
state agency to participate in federal progranms for planning
and to apply for and adm nister federal funds for planning,
provi ded, that this act, and any other |aw vesting planning
functions in any other state agency, shall not apply to
pl anni ng functions vested by law in the Departnment of Menta
Heal th and the Departnent of Human Servi ces.

C. The Departnent shall establish forns and provide for
the collection of nonthly data necessary for the conputation
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of occupancy rates fromlicensed psychiatric and cheni cal
dependency facilities which do not provide services to

Medi caid reci pients. Data shall include |icensed bed capacity,
average daily census, days on which beds were reserved for
residents tenporarily absent, and the nunber, if any, of

sem -private units rented as private roons.

8§63-1-880.5. Certificate of need required.

Except as otherw se provided by Section 1-880.6 of this
title, no psychiatric or chem cal dependency facility or unit
shal |l be devel oped or offered unless a certificate of need
t herefor has been issued. No governnental entity shal
approve any grant of funds, issue any debentures or issue or
renew any |license for the operation of a facility, nor shall
any third-party purchasers, |icensed or operated by this
state, issue reinbursenment for services provided to its
insurers or clients, unless the certificate of need as
provided in this act has been obtai ned.

Added by Laws 1989, c. 227, § 22. Amended by Laws 1991, c. 241, § 2, eff.
Sept. 1, 1991

863-1-880.6. Application for certificate of need -
Exenpti ons.

A. Every entity desiring to establish a new psychiatric
or chem cal dependency service or to acquire, |ease or expand
an existing service whether through construction or conversion
of facilities, shall make application to the State Departnent
of Health for a certificate of need in such form and
acconmpani ed by such information, including a conplete |list of
st ockhol ders, partners, and owners, and any other information,
as the Board shall prescribe.

B. The provisions of the Psychiatric and Chem cal
Dependency Facility Certificate of Need Act shall not apply to
any hospital as defined by Section 1-710 of this title
i censed by the State Departnment of Health on or before
Decenmber 31, 1990, which has:

1. Construction cost overruns or capital expenditures for
conpletion of originally approved beds or conpl etion of
previously constructed and shell ed space arising out of and
based only upon the original certificate of need issued by the
Commi ssi oner for said construction, when such construction
costs or capital expenditures do not or will not increase the
approved nunber of beds, allow conversion of bed use shall not
be deemed new construction or increase pricing structure for
treatnment or services; or

2. Negotiated a contract with an agency of this state,
the federal government or a Native Anerican nation duly
recogni zed by the federal governnment that specifies the nunber
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of beds and their uses. A hospital provided for by paragraph
2 of this subsection shall be exenpt fromthe certificate of
need required by the Psychiatric and Chem cal Dependency
Facility Certificate of Need Act for the purposes specified in
the contract. This exenption shall not apply to Medicare or
Medi cai d contracts or contracts for inpatient services for
children or adol escents.

C. The Conm ssioner of Health is authorized to grant a
certificate of need if the entity applying for the certificate
has filed a notice on a form prescribed by the State
Departnment of Health which shall include, but not be limted
to:

1. The nane and | ocation of the entity;

2. The nane and address of each person having an
ownership interest in the entity;

3. The nature of the acquisition, expansion, addition or
conversi on, whether by sale, |ease or other arrangenent;

4. The parties to the sale, |ease or other arrangenent;

5. The size of the acquisition, expansion, addition or
conver si on;

6. The approxi mate cost of the acquisition, expansion,
addi tion or conversion; and

7. The projected date of conpletion.

D. The Comm ssioner of Health shall be notified, on a
form prescribed by the State Departnment of Health, of the
fol |l ow ng:

1. Any decrease in the nunber of beds of a hospital,
facility or hospital unit; and

2. Any change in the designation for a continuum of care
in psychiatric or chem cal dependency treatnment.

E. Psychiatric and chem cal dependency service for which
a certificate of need is required shall include:

1. Any capital investnent or |ease of Five Hundred
Thousand Dol | ars ($500, 000.00) or nmore, including
predevel opnent activities such as arrangenents and conm tnments
for financing, architectural designs, plans, working draw ngs,
specifications and site acquisition; provided, that this
dollar Iimt shall not apply to a change in bed capacity;

2. Acquisition of a facility by purchase, |ease, donation
or through transfer of stock or corporate nmerger. |If the
Departnent finds that a proposed acquisition is consistent
with the criteria and standards for review of such projects,

then the Departnent shall issue a certificate of need. |If the
Departnment finds that the proposed acquisition is not
consistent with the criteria, the project will be referred to

t he Comm ssioner of Health for final deternination. The
Departnent's determ nation to approve the proposed acquisition
or torefer it to the Comm ssioner shall be made no | ater than
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fifteen (15) days following the day the application is
determ ned to be conplete and review ready, or the proposed
acquisition shall be automatically approved. Proposed

acqui sitions shall be reviewed agai nst standards adopted by

t he Departnment which relate only to the acquirer's capability
to operate a facility; or

3. Inpatient psychiatric and chem cal dependency services
for persons under eighteen (18) years of age offered or
provi ded by a hospital or other health care facility,
including but not imted to any conversi on of existing beds,
any increase in bed capacity and any new beds for the purpose
of offering or providing said services, regardl ess of any
capital or other costs of the project.

a. The State Board of Health shall provide by rule
for the tenporary energency use of beds
ordinarily used for adult patients as psychiatric
or chem cal dependency beds for children or
adol escents.

b. Any application to establish or operate inpatient
psychiatric or drug or alcohol treatnment services
for persons under eighteen (18) years of age
shall include the establishnent, operation and
mai nt enance of a comunity-based service program
or a day treatnent program as those terns are
defined by Section 1101 of Title 10 of the
Okl ahoma Statutes, as an integral part of the
total project.

F. Pronptly upon recei pt of any such application, the
Departnent shall exam ne and transmt the application to
reviewers it may select to determ ne whether the application
is conplete. Once the Departnment has determ ned that the
application is conplete, it shall notify affected parties and
ot her reviewi ng bodi es and cause a thorough investigation to
be made of the need for and appropriateness of such expanded
psychiatric or chem cal dependency service. The investigation
made pursuant to an application for a certificate of need
shall include the follow ng:

1. The adequacy of psychiatric and chem cal dependency
services in relation to an optimal target ratio of psychiatric
or chem cal dependency beds to the popul ati on;

2. The availability of services which nay serve as
al ternatives or substitutes;

3. The adequacy of financial resources for the new or
expanded services and for the continued operation thereof;

4. The availability of sufficient nmanpower to properly
staff and operate the proposed new or expanded service; and

5. Any other matter which the Departnment deens
appropri ate.
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G. Each application for a certificate of need applied for
pursuant to the provisions of this section except for those
applications filed by state agencies shall be acconpani ed by
an application fee in an anmount established by the Departnent.
Added by Laws 1989, c. 227, § 23. Anended by Laws 1989, c. 345, § 2, eff.
Oct. 1, 1989; Laws 1991, c. 241, 8§ 3, eff. Sept. 1, 1991; Laws 1994, c. 82, §
1, eff. Sept. 1, 1994.

8§63-1-880.7. Findings as to necessity - Certain capital
expenditures exenpted - Criteria for approval of application -
Reconsi derati on of determ nation.

A. Except as provided in subsection B of this section or
Section 1-880.6 of this title no certificate of need shall be
i ssued by the State Departnment of Health unless, after
i nvestigation, the Departnent makes the follow ng findings:

1. The action proposed in the application for such
certificate of need is necessary and desirable in order to
provide the services required in the locality to be served;

2. The proposed action can be econom cally acconplished
and mai nt ai ned; and

3. The proposed action will contribute to the orderly
devel opnent of services in the locality.

B. 1. An application for a certificate of need shall not
be required for a capital expenditure to elimnate or prevent
i mm nent safety hazards as defined by federal, state or | ocal
fire, building or life safety codes or regul ations, or to
conply with state licensure standards, or to conply with
accreditation standards, conpliance with which is required to
recei ve reinbursenents under Title XVIII of the Soci al
Security Act or paynents under a state plan for nmedical
assi stance approved under Title Xl X of such act.

2. Approval under this subsection shall cover only the
capital expenditure to elimnate or prevent the hazards or to
conply with standards descri bed herein.

C. Any application seeking a certificate of need for the
construction of a psychiatric or chem cal dependency facility
in replacenment of an existing facility shall be reviewed by
t he Departnment and shall be granted a certificate of need if
the application neets the following criteria:

1. The replacenment facility involves no increase in
i censed beds; and

2. A plan for the use of the facility to be replaced is
provi ded which assures that its use will be discontinued upon
i censure of the replacenment facility.

D. When the Departnment conpletes its investigation and
makes a determ nation to issue or deny a certificate of need,
it shall provide witten findings to the applicant, other
reviewers and to other persons upon their request. The
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certificate of need shall establish the maxi nrum capit al
expenditure for the project. The Department shall adopt rules
and regul ati ons concerning the time in which a decision nust
be made by the Department on an application.

E. Any person nmay request a reconsideration of a
Departnment determ nation for good cause shown, the grounds for
whi ch shall be established by the Departnment by rule. A
request for reconsideration shall be filed within thirty (30)
days of the Departnent determ nation. The hearing thereupon
shall be conducted within thirty (30) days follow ng the
recei pt of request. Witten findings shall be issued within
forty-five (45) days of such hearing.

F. The State Departnment of Health shall conduct a study
to determ ne the nunber and |l ocation of all inpatient and
residential psychiatric services and chem cal dependency
services within the state that are offered or provided for
persons under eighteen (18) years of age and naintain a
current listing, updated nonthly, of the facilities offering
said services, the nunber of beds at each facility, and the
occupancy rate at each facility.

Added by Laws 1989, c. 227, § 24; Laws 1991, c. 241, § 4, eff. Sept. 1, 1991

863-1-880.8. Appeal of final determ nation.

Any final determ nation by the State Departnent of Health
under this act may be appeal ed by the applicant, or any other
aggrieved party under the Adm nistrative Procedures Act,
Sections 301 through 326 of Title 75 of the Okl ahoma Stat utes;
provi ded, that the venue for such appeal shall be in Cklahoma
County or in the county in which the facility at issue in the
application is located. The decision of the Departnment shal
be upheld by the court unless it is arbitrary or capricious or
is not in accordance with applicable | aw.

Laws 1989, c. 227, § 25; Laws 1994, c. 48, § 3, eff. Sept. 1, 1994.

863-1-880.9. Termof validity of certificate - Tinme for
subm tting plans and specifications - Time for construction or
nodi fication of structure - Tine for acquisition - Effective
dates of deadli nes.

A. A certificate of need issued pursuant to the
provi sions of this act for the construction or establishnment
of a new psychiatric or chem cal dependency service or the
expansi on or change of an existing service shall be valid for
a period of six (6) nonths during which tinme the applicant
shall submt to the State Departnment of Health the plans and
specifications for the facility to be constructed or nodified,
however, the Departnment may extend such time by a period not
to exceed six (6) nonths for extraordinary circunstances
beyond the control of the applicant. If no such plans and
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specifications are submtted and approved within the tine
required by this section, then such certificate shall be nul
and void. |If plans and specifications are submtted, the
Departnent shall approve or disapprove such plans and
specifications within forty-five (45) busi ness days of the
filing or such plans and specifications shall be presuned to
be approved. |If the Departnment disapproves the plans and
specifications, such disapproval shall include a detailed
statenment of the corrections needed. The hol der of the
certificate nust resubmt corrected plans and specifications
within forty-five (45) business days of disapproval. Failure
to resubmt shall render the certificate void. The applicant
must begin construction or nodification of the structure
within two (2) nonths follow ng the approval of the plans and
specifications and nust proceed to conplete the structure or
nmodi fications within twelve (12) nonths of the approval or the
certificate will be cancel ed. However, the Departnent may
extend such conpletion day by a period not to exceed six (6)
nmont hs for good cause, provided that such extension shall not
apply to an applicant who has been previously granted a six
(6) months' extension for conpletion of plans and

speci ficati ons.

B. A certificate of need issued pursuant to the
provi sions of this act for the acquisition of a psychiatric or
chem cal dependency facility shall be valid for a period of
six (6) nonths by which tinme the acquisition nust be
finalized, provided that the Departnment may extend such final
date by a period not to exceed three (3) nonths for good
cause.

C. Pending the appeal of an order granting a certificate
of need in the district or Suprene Court, the effective dates
of deadlines for submtting plans, filing reports, conpletion
of the project and other requirenents related to such project
shall commence on the date of a final judicial determ nation
of any such appeal, and any certificate of need which has been
approved by the Department shall remain in effect pending such

appeal. The effective date of the issuance of a certificate
of need shall be the date of a final judicial determ nation of
any such appeal. The provisions of this subsection shall have

prospective and retrospective application.

863- 1- 880. 10. Decision granting or denying certificate of
need for psychiatric or chem cal dependency facility - Witten
findings of fact, conclusions of |aw and expl anations
required.

The State Department of Health is hereby directed, with
respect to any decision granting or denying a certificate of
need for a new psychiatric or chem cal dependency facility, to
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issue in witing findings of fact, conclusions of |aw, and
expl anati ons of any other pertinent considerations, including
precedents, upon which such decision is based. The Depart nment
shall be allowed forty-five (45) days within which to issue a
formal order and opinion to the applicant and any parties
opposed to the application after the conclusion of the
hearing, or after the subm ssion of additional evidence or
briefs requested by the Departnment.

8§63-1-880.11. Violations - Penalties.

Any person who offers or devel ops or begins to offer or
devel op a psychiatric or chem cal dependency facility or an
addition thereto without having first obtained a certificate
of need, as provided by this act, shall be deemed guilty of a
m sdemeanor, and upon conviction shall be punishable by
payment of a fine of not |ess than One Hundred Dol | ars
($100. 00) and not nore than Five Hundred Dol lars ($500.00).

If the State Departnent of Health, through one of its agents
or representatives, notifies in witing, through certified
mail, return receipt requested, the person who has unlawfully
commenced the offering or devel opment of a psychiatric or
chem cal dependency facility to cease and desist, then each
day that such person continues such offering or devel opnent
shall be a separate offense. |[If any person continues to offer
or devel op such service after the issuance of a cease and
desi st order, the Departnent shall seek an injunction to

prohi bit the continued offering or devel opnment.

8§63-1-880.12. Paynent or acceptance of paynent for securing
or soliciting patients for psychiatric or chem cal dependency
facility.

A. 1. Any person who intentionally or know ngly pays to
or accepts anything of value fromany person, firm
associ ati on of persons, partnership, or corporation for
securing or soliciting patients for any psychiatric or
chem cal dependency facility in this state shall be guilty of
a m sdeneanor, and upon conviction shall be puni shabl e by
payment of a fine of not |ess than Five Hundred Dol l ars
($500. 00) and not more than Two Thousand Dol |l ars ($2, 000. 00).

2. In addition to any other penalties or renedies
provi ded by | aw
a. a violation of this section shall be grounds for

di sciplinary action by the state agency
i censing, certifying, or registering such
pr of essi onal or provider, and

b. the state agency licensing, certifying, or
regi stering such professional or provider may
institute an action to enjoin a violation or
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potential violation of this section. The action
for an injunction shall be in addition to any
ot her action, proceeding, or renedy authorized by
| aw.

B. This section shall not be construed to prohibit:

1. Advertising, except that advertising which:

a. is false, m sleading or deceptive,

b. advertises professional superiority or the
performance of a professional service in a
superior manner, and

C. is not readily subject to verification;

2. Remuneration for advertising, nmarketing or other
services that are provided for the purpose of securing or
soliciting patients, provided the renuneration is:

a. set in advance,

b. consistent with the fair market value of the
servi ces, and

C. not based on the volume or value of any patient

referrals or business otherw se generated between
the parties; and

3. Any paynent, business arrangenments, or paynments
practice not prohibited by 42 U S.C., Section 1320a-7b(b), or
any regul ati ons pronul gat ed pursuant thereto.

C. This section shall not apply to |icensed insurers,
including but not limted to, group hospital service
corporations, or health maintenance organizations which
rei mburse, provide, offer to provide, or adm nister hospital,
medi cal, dental, or other health-related benefits under a
health benefits plan for which it is the payor when it is
provi di ng those services under a health benefits plan.

D. For purposes of this section:

1. "Health or nental health care professional” means any
person who offers or provides counseling or health or nental
health care under a license, certification or registration
i ssued pursuant to Title 59 of the Oklahoma Statutes, and any
drug and al cohol counselor certified by a private professional
organi zation or association that offers drug and al cohol
certification; and

2. "Health care provider" means any hospital or related
institution offering or providing outpatient or inpatient
psychiatric or chem cal dependency care |icensed pursuant to
Section 1-702 of Title 63 of the Cklahoma Statutes, or private
facility offering inpatient or outpatient psychiatric or
chem cal dependency care |licensed or certified pursuant to
Title 43A of the Okl ahoma St at utes.

Added by Laws 1992, c. 356, 8 1, emerg. eff. June 4, 1992.
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