
Enid has been a leader in helping battered women and their children while 

combating domestic violence for many years.  The Enid YWCA, which 

opened the state’s first shelter for battered women and their children, is an 

integral part of the community efforts.  The community’s Domestic 

Violence Task Force began, at the lead of District Attorney, Cathy Stocker, in 1996.  As the idea of 

a coordinated response to domestic violence emerged nationwide, members of the Task Force 

examined their activities and decided they needed to create a subcommittee called the Response 

Team subcommittee.  The Response Team met monthly, evaluating the initial and follow up 

responses of system agencies to victims of domestic violence, and reported back to the Task Force.  

As the collaboration grew and the team gained experience and knowledge, they realized they had 

formed a Coordinated Community Response Team, it just needed a little refining.  In 2006, the 

Response Team subcommittee became the Enid CCR Team.   

During a national workshop that the Enid Team attended, the presenters distributed a law 

enforcement handbook developed by the St. Louis County Sheriff’s Office.  The handbook provided 

law enforcement with information about the dynamics of domestic violence, the relevant statutory 

provisions for domestic violence investigations, and protocol that had been agreed upon by the law 

enforcement, prosecution, and victim advocates.  The handbook made such an impact on team 

members, including Enid Police Department Chief Rick West who attended the training, that they 

sought permission to use the St. Louis County handbook as a guide to create their own.  The Enid 

CCR Team immediately began working on its own handbook when they returned.  YWCA 

personnel reviewed the victim specific information, the DA’s office reviewed and edited the legal 

portions and the Enid Police Department and the Garfield County Sheriff’s Office reviewed and 

inserted their policies and protocol for officers to follow.  The final product was completed, printed,  

and distributed in 2008. 

The handbook is now used by all Enid Police Department and Garfield County Sheriff’s personnel 

when involved in domestic violence investigations.  The greatest accomplishment of the Enid CCR 

Team in developing the Domestic Violence Handbook is the collaboration and communication that 

occurred during the process.  The handbook is a valuable tool that will be 

used by law enforcement for years to come, but the biggest gain is that of the 

victims who live in the area; for they can count on the multidisciplinary 

efforts of local Garfield County criminal justice personnel to provide support 

and services.  Great job, Enid! 

Current members of the Enid CCR Team include:  Coordinator, Tricia 

Mitchell, Women’s Services Director, YWCA; Irene Asai, Assistant District 

Attorney, Garfield County; Amy Firestone, Domestic Violence Investigator, 

Enid Police Department; Kayte Anton, Community Education and 

Prevention Specialist, YWCA; Linda Anderson, Counselor, YWCA; Diana 

Morrison, Victim Advocate, YWCA; and Michelle Sanders, Vance Air 

Force Base Family Advocacy. 
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January is National 
Stalking Awareness 
Month 

 

For more information 
and resources on 
stalking, visit the 
Stalking Resource 
Center online at 
www.ncvc.org 

 

 

MAKING THE MARK 
Highlighting CCR Team Accomplishments 

The District Attorneys 
Council, Federal Grants 
Division is pleased to 
publish this first edition of 
Shifting the Burden, a 
newsletter for domestic 
violence prosecutors and 
members of Coordinated 
Community Response 
Teams.   

The bi-annual newsletter is 
a product of the Domestic 
Violence Resource 
Prosecutor and 
Coordinated Community 
Response Project at DAC.  
We hope to provide you 
with information on current 
issues, legal updates, and 
activities and 
accomplishments of local 
CCR Teams. 

Very Truly Yours, 

Melissa Blanton,  
DVRP 

Sandra Thompson,  
CCR Specialist 
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SHIFTING THE BURDEN 

Stalking Kits - What Are They and How Can They Help Prosecution? 

 A Stalking Kit is a toolkit used by victims of stalking whereby they are able to capture evidence and log contacts by the 

stalker.  It is not natural for a victim of stalking to want to keep the letters or notes the stalker leaves, or to save voice mail messages.  

Often, the victim just wants it all to stop, so she will throw items away or delete messages, not realizing that these very terrifying 

items may be the best evidence law enforcement and prosecutors have to obtain a conviction of such a stalker.  Sunshine Gross, 

Domestic Violence Coordinator for the Oklahoma Coalition Against Domestic Violence and Sexual Assault, says “Stalking kits are a 

valuable tool for stalking victims because it gives them tools and information they need to regain some of the control that the stalker 

has taken away from them.  The kits also help the victim provide crucial information to law enforcement and prosecutors who are 

working with them on their case.” 

 Many victim advocate groups have developed kits based on their knowledge of victim safety issues as well as input from 

law enforcement about what documentation is needed for evidence in court.  It is important for the kits to be customized to fit not 

only the victims needs, but conform to the evidentiary needs of the jurisdiction.  Before victims are given the kits to use, they should 

be given instructions and guidance about what information to gather and how to gather it.  Some items that may have fingerprints or 

may have chain of custody issues attached are better left to law enforcement collection.  Other information is best collected by the 

victim who can explain its relevance.   

Here are some examples of items to be placed in the kit. 

♦ Safety plan - Victims should always have an individual safety plan.  These can be obtained by contacting your local victim 

advocate. 

♦ Cell phone (with charger) - If a victim does not have a cell phone she needs to have a phone to use for emergency calls.  Check 

with your local shelter as many have been given old cell phones for use by victims to call 911 in an emergency. 

♦ Flashlight (with extra batteries) - It is a great idea for a victim to have a small flashlight that will fit in her purse or on a 

keychain. 

♦ Stalking log - Victims should keep track of all contacts by the stalker.  This can be done using a calendar or simply a sheet of 

paper with a list of each contact with the date, time.  A formal log can be downloaded for use at www.ncvc.org/src. 

♦ Notebook and pen - Victims may want to write something down, but they don’t think to carry a notebook and pen with them. 

♦ Wristwatch - It may be important to know the time of day each contact is being made.  If a victim has a watch, she should 

document the time as well as the date of each contact. 

♦ Disposable camera - If possible, this camera should have a time/date recorder to capture when the photo was taken. 

♦ Personal alarm - Small, portable alarms can be obtained for use on windows and doors.  They will produce a loud noise if the 

window or door is opened.  They may also be attached to a belt or scarf or purse that will set off the alarm if the strap is pulled.  

(If an alarm is too cumbersome or expensive, substitute this with a whistle.) 

♦ Dead bolt buddy - This is a devise that can be attached to a dead bolt knob to prevent the lock from opening even if the intruder 

has a key. 

♦ Business Cards/Phone numbers for investigator, prosecutor, advocate 

♦ Copy of Protective Orders - This should be carried with the victim at all times. 

♦ Stalking brochures and resources - Victims should always be given as much information as possible.  The more they learn 

about stalking, the more they can plan for their own safety. 

 

Information for this article was gathered from the Oklahoma Coalition Against Domestic Violence and Sexual Assault and the 

Stalking Resource Center at the National Center for Victims of Crime. 



Coordinated Community Response Teams in Oklahoma 
Information compiled by Sandra Thompson, CCR Specialist, District Attorneys Council 
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Text Messaging and Chatting Online - The New Slang 

 

 

 

 

National Teen Dating 
Violence Awareness 
and Prevention Week is 
February 2 - 6. 

 

For more information 
and resources on teen 
dating violence, visit 
Break The Cycle at 
breakthecycle.org 

Everyone seems to be texting these days.  Teens, who text most often, and who spend hours online 

chatting with friends and strangers use shortened versions of phrases in order to convey messages 

to each other quickly.  Electronic communications such as text messaging and instant messaging 

online have become one of the most prevalent methods teen and adult offenders use to violate 

protective orders and to harass or stalk their victims.  When reviewing law enforcement reports 

involving allegations of dating violence, harassment, or violations of protective orders, it is often 

difficult to decipher texting and e-mail communications if you are not familiar with the slang.  Test 

your texting knowledge by translating these phrases.   The answers are on page 8. 

 

LOL  BRB  RUOK  OBTW 

A/S/L  BCNU  AFK  TTYL  

CUL8R  F2F  ROTFL  OTOH  

AFAIK  IMHO  OIC  TNX 1.0E6 

IRL  POS  TTFN  BBL 

BAK  RUF2C  RUMF  NAYL 
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Introduction 

In Giles v. California, 2008 U.S. Lexis 5264, 1 (U. S. June 25, 2008), the United States Supreme Court, in a deeply fractured opinion, held 

that the forfeiture by wrongdoing exception to confrontation could only be used to admit testimonial out-of-court statements when the 

prosecutor could show the defendant acted intentionally with the purpose of causing the witness to be unavailable to testify at trial. See id. 

at 11-15. Giles is an attempt to clarify the Court’s earlier reference to forfeiture by wrongdoing in Crawford v. Washington, 541 U.S. 36 

(2004).   
 

This article provides a brief overview of the definition of testimonial” which arose in Crawford. It is this definition of “testimonial” that has 

made the doctrine of forfeiture by wrongdoing a vital tool for prosecutors in cases of child and domestic abuse. This article discusses the 

application of this doctrine in the wake of Giles and offers several suggestions for  prosecutors. 
 

Crawford and the new definition of “testimonial” 

In Crawford, the Court held that the Confrontation Clause prohibited the use of testimonial out-of-court statements of an unavailable 

witness at trial unless the defendant had a prior opportunity for cross-examination.  Id. at 53-54. Crawford indicated that out-of-court 

statements would be considered testimonial if they were taken by law enforcement officers under circumstances that objectively indicate to 

a reasonable person that the statements could be used in a later criminal prosecution. Id. at 51-53. 
 

Crawford was a major change in the Court’s interpretation of the Confrontation Clause because it jettisoned the previous test for 

admissibility of out-of-court statements as stated in Ohio v.Roberts,448 U.S. 56 (1980). Roberts had held that out-of-court statements were 

admissible without violating confrontation rights if the statements were reliable and there was a showing of necessity. Crawford reversed 

Roberts and held reliability of the out-of-court statements was not dispositive because reliability analysis was too amorphous. See id. at 62-

64; see also Davis v. Washington, 126 S. Ct. 2266, 2275 n.4 (2006).  
 

Crawford did, however, acknowledge an exception to the general rule prohibiting admissibility of testimonial out of 

court statements. This exception, known as “forfeiture by wrongdoing,” is premised on the belief that an accused 

forfeits his right of confrontation if he prevents or otherwise is responsible for a witness’ unavailability. Crawford, at 

62. Crawford stated that both its Confrontation Clause analysis and its analysis of the forfeiture by wrongdoing 

exception were based on the “original meaning” of the doctrines at the time of the Founders. Id. at 53-56. 
 

The importance of forfeiture by wrongdoing in cases of child abuse  

The forfeiture by wrongdoing exception to confrontation is an important one, especially in domestic and child abuse cases. This is because 

many child and domestic abusers threaten, harm, murder, or take other actions that cause the witness to be unavailable to testify at trial. See, 

e.g., Tom Harbinson, Using the Crawford v. Washington “Forfeiture by Wrongdoing” Confrontation Clause Exception in Child Abuse 

Cases, Reasonable Efforts, vol. 1, no. 3 (2004) available at www.ndaa.org/ publications/ newsletters/

reasonable_efforts_volume_1_number_3_2004.html (last visited July 8, 2008). Giles illustrates many of the difficulties with the successful 

prosecution of these cases. 
 

In Giles, the defendant had murdered the domestic abuse victim but at trial raised the claim of self defense. Giles, at 4-8.  In order to rebut 

this defense the State introduced statements the victim had made to police during an earlier domestic abuse incident. The defense objected 

to the admissibility of these statements because it claimed admission of these statements was testimonial and violated the defendant’s right 

of confrontation.  Id at 7-8. The trial court ruled the statements were admissible under the forfeiture by wrongdoing doctrine. Stated in its 

simplest terms, the trial court found the defendant forfeited his right of confrontation when he murdered the witness. 
 

The California Supreme Court affirmed and held that the forfeiture by wrongdoing doctrine did not require a showing that the defendant 

acted with the purpose or intent-to-silence the witness, but only that the defendant’s wrongful acts caused the witness to be unavailable to 

testify. See People v. Giles, 152 P.3d 433, 441 (Cal. 2007). 
 

In an opinion written by Justice Scalia, joined in its entirety only by Justices Thomas, Alito and Chief Justice Roberts, the U.S. Supreme 

SHIFTING THE BURDEN 

Using the Forfeiture by Wrongdoing Confrontation Clause Exception 

in Child and Domestic Abuse Cases after Giles v. California 
By Victor I. Veith, Director of Child Abuse Programs at NCPTC  

and Tom Harbinson, Senior Attorney with NCPTC 
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Court reversed and remanded in order for California courts to address whether the facts would allow an inference of intent to make the 

witness unavailable for trial. Giles, at 4, 43-42. 
 

Giles clarifies the “intent” necessary in applying forfeiture by wrongdoing doctrine 

In Giles, the U.S. Supreme Court held that the forfeiture by wrongdoing doctrine can only be used when the defendant’s acts causing the 

unavailability of a witness were made with the purpose and specific intent of making the witness unavailable to testify at trial. Id. at 12-13.  

Justices Thomas and Alito concurred separately to note that they did not believe that the out-of-court statements admitted in Giles were 

testimonial but, since the State had not contested the point, they joined in the majority opinion.  See id. at 42-44. Interestingly, as to whether 

the statements in Giles were testimonial, the majority opinion only stated, “(t)he State does not dispute here, and we accept without 

deciding, that Avie’s statements accusing Giles of assault were testimonial.” Id. at 8. Perhaps Justice Scalia used this language because he 

was required to do so in order to keep his majority. 
 

Justice Souter concurred in part, and was joined by Justice Ginsburg, stating that the equity doctrine of forfeiture by wrongdoing required, 

no matter what the history of the doctrine showed, that an intent requirement to make the witness unavailable was necessary. Otherwise, the 

doctrine would have “near circularity.”  Id. at 45-46. Justice Souter felt circularity existed in the California court’s interpretation of 

forfeiture doctrine because the trial judge determined, based on a preponderance of evidence, that the defendant murdered the witness and 

this finding allowed the trial court to admit the out-of-court statements in the underlying murder case. Id. Justice Souter thought requiring 

intent on the defendant’s part was only fair because the defendant was “being prosecuted for the very act that causes the witnesses absence, 

homicide being the extreme example.” Id. at 44-45. Justices Souter and Ginsberg appeared to imply, however, that the necessary showing of 

intent to make the witness unavailable to  testify could possibly be made in cases where intent could be inferred in the “the classic abusive  

relationship, which is meant to isolate the victim from outside help, including the aid of law enforcement and the judicial process.” Id. at 47.   
 

Justice Breyer’s dissent  

In a strong dissenting opinion by Justice Breyer, joined by Justices Stevens and Kennedy, he stated that the 

history of forfeiture by wrongdoing strongly suggested the doctrine was applicable without a showing of 

purpose to make the witness unavailable to testify at trial. Id. at 47- 64-68. The dissenters held that 

requiring a showing of purpose was inconsistent with the equity rationale of the forfeiture by wrongdoing 

doctrine. The defendant’s wrongdoing was not any less wrongful because he murdered the witness as an 

act of domestic violence rather than with the purpose to make her unavailable to testify. Id. at 51-55, 60.  

Given the facts present in Giles, Breyer found it was reasonable to infer that the defendant’s intent could 

be reasonably foreseen to have included making the witness unavailable for any future trial. Id. at 55-60. 
 

The dissent also made it clear that an originalist analysis of forfeiture doctrine should not be controlling: “modern courts have changed the 

common law-forfeiture rule—in my view, for the better,” by not requiring forfeiture by wrongdoing statements to be admissible only when 

cross-examined or made under oath. Id. at 81-82. The only support for the majority opinion’s purpose test, Justice Breyer pointed out, was 

an evidence treatise written in 1858, nearly 70 years after the founding. Id. at 67. The dissent interpreted Justice Souter’s concurring opinion 

as indicating that if a “showing of domestic abuse is made this should be sufficient to call into play the protection of the forfeiture rule in a 

trial for murder of the domestic abuse victim. Doing so when, in fact, the abuser may have had other matters in mind apart from preventing 

the witness from testifying, is in effect not to insist upon a showing of ‘purpose.’ ” Id. at 87-88. Justice Breyer also stated that: “It is 

important to underscore that this case is premised on the assumption, not challenged here, that the witness’ statements are testimonial for 

purposes of the Confrontation Clause….”  See Id. at 48. 
 

Arguments available to prosecutors in the wake of Giles 

Based on the varied rationales given by the Justices for their opinions in Giles, what conclusions should prosecutors reach?  What 

arguments should prosecutors make in advocating for the use of forfeiture by wrongdoing in their cases?  
 

First, it appears that a number of Justices are open to revisiting Crawford’s use and interpretation of testimonial statements 

analysis under the Confrontation Clause. The Chief Justice and Justice Alito were not on the Court when Crawford was decided. We 

cannot easily glean what the Chief Justice’s views are concerning the parameters of testimonial statements analysis, but Justice Alito’s 

concurring opinion in Giles represents a significant development. Justice Alito states, and his view appears to be in agreement with Justice 

Thomas’ view, that testimonial statements should be defined more narrowly than Crawford defines them.  For these two Justices, 

testimonial statements are limited to statements that have the formalized equivalents of the types of statements given at trial. See id. at 42-

44. Justice Thomas states that in order for statements to be considered testimonial law enforcement must have engaged in “formalized 

dialogue” and there should be some suggestion the prosecution was attempting to introduce the out-of-court statements in order to evade the  
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Confrontation Clause. Id. at 42-43. Both Justices flatly state that the statements in Giles should not be considered testimonial. 
 

Since the majority opinion and the dissenting opinion also declined to hold that the statements in Giles were testimonial, but only 

“accepted” that the statements were such for purposes of doing further analysis, prosecutors should aggressively argue for a narrower 

definition of “testimonial” along the lines suggested by Justices Thomas and Alito, and not just in cases involving forfeiture by wrongdoing. 

It should be remembered that in Crawford the opinion addressed and specifically rejected this narrower interpretation of testimonial. See 

Crawford, 50-52. Giles signals that a number of Justices may now be open to possibly narrowing the definition of “testimonial.” Revisiting 

the definition of “testimonial” is a positive development because it will allow prosecutors to challenge the underlying rationale and rule as 

stated in Crawford.  Prosecutors should carefully advance cases which have the best facts supporting arguments for narrowing the definition 

of testimonial while having a good likelihood of being affirmed on appeal. 
 

Second, given Justice Souter’s concurring opinion, joined by Justice Ginsberg, and the two Justices who joined the dissenting 

opinion of Justice Breyer, prosecutors should always aggressively investigate for patterns of abuse, or repeated conduct, in both 

domestic and child abuse cases. As all experienced prosecutors know, domestic and child abuse cases usually are not one time isolated 

incidents. By definition such cases involve perpetrators who most often have a relationship with the victim.  Most 

abused children are assaulted by persons who care for them or who live with them and so patterns of abuse should be 

able to be established in many cases. At least five Justices appear to be ready to adopt and use forfeiture by 

wrongdoing when a “continuing relationship” suggests that the acts resulting in forfeiture, i.e., murder, threats, 

intimidation or other acts, can be used to infer that the defendant had the intent “to isolate the victim from outside 

help, including the aid of law enforcement and the judicial process” indicating an intent to cause the witness to be 

unavailable to testify. 
 

Although Justice Souter’s language that it would make no sense to suggest that the oppressing defendant miraculously 

abandoned the dynamics of abuse the instant before he killed the victim is somewhat cryptic, he may be implying the 

“dynamics of abuse” can be used to infer the necessary intent for a finding of forfeiture by wrongdoing as required by 

the rest of the majority opinion. See Giles, at 47. One could call this “abuse related intent” as opposed to a more rigid 

requirement of purpose or finding of a necessary specific intent in order to make the witness unavailable to testify. 

While Justice Scalia’s opinion did not specifically endorse the language in Justice Souter’s concurring opinion, he did not explicitly reject it 

either. Justice Scalia did refer to domestic abuse cases, however, he appears to add an important caveat to the concurring opinion of Justice 

Souter. The majority opinion agrees that: 
 

Acts of domestic violence are often intended to dissuade a victim from resorting to outside help, and include conduct designed to 

prevent testimony to police officers or cooperation in criminal cases.  Where such an abusive relationship culminates in murder, the 

evidence may support a finding that the crime expressed the intent to isolate the victim and to stop her from reporting the abuse…

rendering her prior statements admissible under the forfeiture doctrine. 
 

Id. at 41. 

Justice Scalia’s language indicates that he might support the use of “abuse-related intent” in murder cases, but he may be limiting his 

support only to its use in murder cases. Given that the Chief Justice, and Justices Alito and Thomas joined the opinion in full (although 

Alito and Thomas also wrote concurring opinions), one can assume that they agree with Justice Scalia’s caveat on “abuse-related intent.” 

Accordingly, although some consider Giles to be a “win” for domestic abuse victims that will not be the case if “abuse-related intent” is 

limited to domestic violence murder cases. The vast majority of domestic abuse and child abuse victims are not murdered.  
 

If prosecutors are going to prevent domestic and child murders and to have any ability to successfully reduce domestic violence in our 

country we will be unable to do so if “abuse-related intent” can only be used in murder cases.  Justice Souter’s concurring opinion does not 

appear to limit “abuse-related intent” to murder cases, but it is unclear if he would be willing to expand this concept beyond domestic abuse 

cases. A robust forfeiture by wrongdoing exception should not be limited to domestic abuse cases but should be available for use in all 

cases, e.g., child abuse by a stranger. Yet, the concurring opinions of both Justice Souter and Justices Thomas and Alito do soften the blow 

dealt to victims of domestic and child abuse by the majority opinion in Giles. 
 

Third, prosecutors should continue to argue against the necessity of showing a “purpose” to make the witness unavailable to testify 

as opposed to an “intent” to make the witness unavailable. As the dissenting opinion points out, the requirement of showing a “purpose” 

as opposed to “intent” is highly questionable. See id. at 64-67. Showing a “purpose” sounds disturbingly similar to showing a “motive,” and 

contrary to popular culture “motive” has never been an element a crime occurred. Because Justice Souter’s concurring opinion does not    
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appear to endorse the necessity of finding a purpose, as opposed to an intent, which can be reasonably inferred, prosecutors should argue no 

finding of a purpose to make the witness unavailable to testify is necessary if an intent to make the witness unavailable can be inferred. In 

addressing why purpose should not have to be shown the dissenting opinion mainly focuses on adult victims of domestic violence in 

addressing forfeiture by wrongdoing. Id. at 88-90. Child physical and sexual abuse cases usually are domestic abuse cases because the 

perpetrator is someone who lives with or cares for the child. In many gang slayings and organized crime cases relationships between 

witnesses and defendants have qualities that are similar to the “dynamics of abuse” that occur in domestic abuse cases. But that is not true in 

all cases. Accordingly, prosecutors should continue to argue for “abuse-related intent” as part of forfeiture by wrongdoing even when 

“dynamics of domestic abuse” are not present, e.g., the stranger rape of a child.   
 

In child abuse cases, whether the perpetrator is a stranger or someone who knows the victim, the offender usually commits acts to isolate the 

victim and stop the victim from reporting the abuse. One could easily replace the words, “Acts of domestic violence” with the words “Acts 

of child abuse” in the majority opinion and the same reasoning would apply:  “Acts of child abuse are often intended to dissuade a victim 

from resorting to outside help, and include conduct designed to prevent testimony to police officers, or cooperation in criminal cases.” See 

id. at 41. Indeed, young children are targeted for physical and sexual assault because perpetrators know a child cannot resort to outside help. 

Children, on their own, are unable to give statements to police or cooperate in criminal cases.  
 

Mandated reporting laws were passed because it is widely known that children are unable to report abuse on their own. See, e.g., Ben 

Matthews and Donald C. Bross, Mandated Reporting is still a Policy with a reason: Empirical evidence and philosophical grounds, 32 

CHILD ABUSE AND NEGLECT 511-516 (2008). A defendant who chooses a child who is too young to testify should not be able to 

complain that he is unable to cross examine the child at trial when he deliberately chose a victim he knows is too young to report the matter 

to the authorities on her own and when he chose the victim knowing the victim will probably be unavailable to testify at trial. See, 

e.g.,Thomas D. Lyon and Raymond LaMagna, A History of Children’s Hearsay: From Old Bailey to Post-Davis, 82 IND. L. J. 1029, 1058 

(2007). Adult victims of domestic violence usually have the physical ability to go to police and are able to testify if they choose to do so. 

Young children are even more vulnerable because they do not have the physical ability to go to police and are often ruled incompetent to 

testify and thus have no opportunity to testify even if they could choose to do so. Prosecutors should argue that a showing of “abuse related 

intent” is all that is necessary in order for trial courts to allow the use of out-of court statements in any type of forfeiture by wrongdoing 

case involving children.  
 

Fourth, although the point may seem an academic one, prosecutors should not limit their arguments for the use of forfeiture by 

wrongdoing to an originalist analysis. Given the language in the dissents, and the acknowledgement in Justice Souter’s concurring 

opinion that the dynamics of domestic abuse were not understood at the time of the Founders and the historical record does not address one 

way or the other the issues raised in Giles regarding the use of forfeiture by wrongdoing, Justice Scalia’s interpretation of Confrontation 

Clause analysis now appears to be less persuasive to a majority of justices. It appears Justice Scalia’s insistence that analysis of 

Confrontation Clause exceptions be based on discerning the “original meaning” as understood by the Founders may also no longer be 

accepted by a majority of the Court. This is a positive development for prosecutors and for domestic and child abuse victims. Justice 

Scalia’s originalist methodology “straitjacketed” confrontation exceptions in a way that shortchanged children, women, and other crime 

victims. The era of the Founders was hostile to allowing women or children to testify against their abusers because both were considered the 

property of men. 
 

Giles indicates that prosecutors must continue to argue for a robust forfeiture by wrongdoing doctrine. Although prosecutors must weigh 

“pushing the envelope” too far and thus risking a reversal against not aggressively arguing for a robust forfeiture doctrine and not 

aggressively arguing for a narrower definition of testimonial, in many cases if prosecutors do not push the envelope they will risk losing 

their cases before the jury. Successful prosecution of child abuse cases frequently occurs only when the child’s out-of-court statements are 

admissible at trial. Accordingly, prosecutors must and should aggressively argue for admissibility of out-of-court statements and a robust 

forfeiture doctrine if we are to ensure that justice is done. Although the Court did not accept the argument that use of forfeiture should not 

require a showing of intent to make the witness unavailable to testify, the Court’s opinion is a heavily fractured one and many opportunities 

exist to expand forfeiture doctrine and to “whittle down” the testimonial test as enunciated in Crawford. 
 

Conclusion 

The disparate rationales given by the Justices for their opinions in Giles leaves open a great many possibilities in handling cases of child 

abuse. In addition to continuing to use the doctrine of forfeiture by wrongdoing in these cases, the opinion now makes it possible to argue 

for a more narrow definition of testimonial. If so, the admission of child hearsay may more closely parallel practices prior to Crawford. The 

opinion also provides opportunities for prosecutors to argue for use of “abuse-related intent” in other cases where prosecutors wish to 

advocate for forfeiture by wrongdoing. NAPSAC’s NCPTC is working on a more detailed and lengthy analysis of Giles, but until that 

article can be completed and distributed, please do not hesitate to call us if we can assist you in any way. 

 

Reprinted with permission of the authors.  Originally published in Center Piece Volume 1, Issue 2: 2008, a newsletter of the National Association 

to Prevent Sexual Abuse of Children’s National Child Protection Training Center. 
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SHIFTING THE BURDEN 

• 78% of stalkers use more than one means of contacting the victim. 

• Over 50% of stalkers have had a previous relationship with the victim (commonly referred 

to as intimate partner stalking). 

• Intimate partner stalkers use more insults, interfering, threats, and violence, including with 

weapons, than other types of stalkers. 

• Stalking is one of the significant risk factors in the homicide of women in abusive 

relationships. 

• 38 females were murdered by males in Oklahoma in 2006. 

• Oklahoma is ranked 4th in the nation in number of females murdered by males in single 

victim/single offender incidents.  This is up from 7th in 2006 and 10th in 2007. 

 

(Information gathered from the National Center for Victims of Crime, Stalking Resource Center, 

www.ncvc/src, and the Violence Policy Center, September 2008 Report on 2006 Calendar Year 

Statistics) 

Did You Know… ?Did You Know… ?Did You Know… ?Did You Know… ?    

LOL - Laugh(ing) out loud  BRB - Be right back   RUOK - Are you okay?   

OBTW - Oh, by the way   A/S/L - Age/sex/location   BCNU - Be seeing you   

AFK - Away from keyboard  TTYL - Talk to you later   CUL8R - See you later   

F2F - Face to face   ROTFL - Rolling on the floor laughing OTOH - On the other hand  

AFAIK - As far as I know   IMHO - In my humble opinion  OIC - Oh, I see 

TNX 1.0E6 - Thanks a million  IRL - In real life    POS - Parent over shoulder  

TTFN - Tata for now   BBL - Be back later   BAK - Back at keyboard 

RUF2C - Are you free to chat?  RUMF - Are you male or female  NAYL - In a while 

 

*Pay close attention to those printed in red.  They could be signs of an adult offender targeting underage victims. 

Texting/Chatting Slang Quiz Answers  (Quiz is on page 3) 

“You cannot 
escape the 
responsibility of 
tomorrow by 
evading it 
today.” 
    

-Abraham Lincoln 

Useful Web Links and Resources 

Lingo2word.com - Learn Instant Messaging/Text Messaging slang from this online dictionary of 

commonly used acronyms, emoticons, and lingo.  This site also includes a text message translator. 

www.ndaa.org/apri/programs/vawa/vaw - National Center for the Prosecution of Violence 

Against Women  This site contains information and resources for domestic violence and sexual 

assault prosecutors and notices on national trainings. 



Take note of the new or revised OK statutes relating to domestic violence effective November 1, 2008. 

 

21 O.S. §644  - Amends the domestic violence statutes to provide that domestic violence on a pregnant woman with knowledge of 

the pregnancy shall be punished as follows: 

1st offense:  Up to one (1) year in the county jail. (Misdemeanor) 

2nd or Subsequent: Not less than ten (10) years in prison. (Felony) 

If the DV results in a miscarriage or injury to the unborn child, the punishment shall be not less than twenty (20) years in prison. 

 

21 O.S. §644 - Permits the use of a deferred sentence on a domestic violent charge to be used as a prior conviction for enhancement 

purposes.  This mirrors a similar provision for deferred sentences on Possession of Controlled Dangerous Substances charges.  It also 

amends that section of law to clarify that an offender’s probation may be accelerated or revoked for failing to attend domestic 

violence treatment/counseling prior to the expiration of 52 weeks.  This amendment will allow the filing of a Motion to Accelerate or 

Revoke for having three (3) unexcused absences in succession or seven (7) unexcused absences in a 52-week period.  

 

21 O.S. §644 and 22 O.S. §60.6 – Authorizes the court to suspend sentencing on domestic violence offenders for up to one hundred 

twenty (120) days to allow the offender to find a certified domestic violence treatment program.  This gives offenders time to locate 

a program and to be put on a wait list if necessary before beginning. 

 

22 O.S. §60.2  - Removes the requirement that a victim protective order (VPO) application be heard 

before the same judge that is hearing a divorce or separate maintenance action between the same 

parties.  This may help with the problem of locating protective orders when they have a family 

paternity (FP) or family domestic (FD) case number heading instead of a protective order (PO) case 

number heading. 

 

22 O.S. §60.6  - Amended to authorize the court to order an offender violating a VPO to use a real-

time, twenty-four (24) hour global positioning system (GPS) monitoring device as a condition of a 

sentence. 

 

22 O.S. §60.17 - Amended to allow the court to order the use of GPS in conjunction with a VPO or restraining order, if certain other 

conditions are met.  

 

22 O.S. §60.22 - Creates the Uniform Interstate Enforcement of Domestic Violence Protection Orders Act.  As it sounds, it is 

designed to provide consistent and standardized enforcement of domestic violence protection orders anywhere in the United States 

and its territories. 

 

19 O.S. §215.4  - This bill makes a couple of changes relating to attorneys employed by the District Attorneys Council (DAC) and to 

the ability of District Attorneys to contract with attorneys employed outside the D.A. system.  It amends 19 O.S. §215.4 by 

authorizing District Attorneys to request the assistance of attorneys employed by the District Attorneys Council.  No longer will they 

have to be designated special assistant district attorneys.  This makes it even easier to call upon the Domestic Violence Resource 

Prosecutor at DAC to assist with difficult trials! 

 

70 O.S. §3311 - Amended to provide that no person shall be certified as a police/peace officer unless the employing agency reports 

that the person has no record of a conviction or is subject to a deferred sentence for domestic violence. 

LEGAL UPDATE 

Page 9 

Volume 1, Issue 1 



2009 Training Opportunities 

 

Date(s)           Title        Location             Sponsor 
__________________________________________________________________________ 

March 2 - 4, 2009  Conference on Crimes       Dallas, TX Genesis Women’s Shelter 

   Against Women     Dallas Police Department 

__________________________________________________________________________________ 

March 11, 2009  Domestic Violence Training           Ada                            ORCPI 
   for Law Enforcement                OCADVSA 

__________________________________________________________________________________ 

March 12, 2009  Domestic Violence Training          Idabel    ORCPI 
   For Law Enforcement                OCADVSA 

__________________________________________________________________________________ 

April 6 - 8, 2009  Trial Advocacy III  Quartz Mountain                  DAC 

_______________________________________________________________________________ ___ 

May 5 - 7, 2009  Basic CCR Team Training    Oklahoma City                  DAC 

__________________________________________________________________________________ 

June 17 - 19, 2009 Domestic and Sexual            Tulsa             OCADVSA 
   Violence Conference 

__________________________________________________________________________________ 

July 8 - 10, 2009  Using Expert Witnesses In  Norman (Tentative)                DAC 
   Domestic Violence Prosecution:   
   A Training for Prosecutors and  
   Victim Advocates 

__________________________________________________________________________________ 

Sept. 9 - 10, 2009  Partnership Conference on     Oklahoma City            Multiple Agencies 
   Domestic Violence, Sexual 
   Assault and Stalking 

421 NW 13th Street, Suite 290 

Oklahoma City, Oklahoma 

73103 

The Domestic Violence Resource Prosecutor and Coordinated Community Response Specialist Project 

To access an additional copy of  this newsletter go to  
  http://www.ok.gov/dac/Federal_Grants/Domestic _Violence_Resource_Prosecutor_/ 

For further information, please contact Melissa Blanton or Sandra Thompson at (405) 264-5008. 

O K L A H O M A  D I S T R I C T  A T T O R N E Y S  C O U N C I L  
F E D E R A L  G R A N T S  D I V I S I O N  

This project was supported by Grant No. 2007-WE-AX-0029 awarded by the Office on Violence Against Women, U.S. Department of 
Justice.  The opinions, findings, conclusions, and recommendations expressed in this publication/program/exhibition are those of the 

author(s) and do not necessarily reflect the views of the Department of Justice, Office on Violence Against Women. 

 
I long to 
accomplish a 
great and noble 
task, but it is 
my chief duty 
to accomplish 
small tasks as 
if they were 
great and noble. 

     -Helen Keller 


