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CLEET
Council on Law Enforcement Education and Training

3rd Annual Oklahoma Law Enforcement Training Initiative
"Preparing Oklahoma's First Responders Through Training"

Hosted by CLEET, The Oklahoma Office of Homeland Security and
the National Domestic Preparedness Consortium

CLEET is providing you with the opportunity to complete your annual continuing
education requirements during a 5 day training initiative. You can choose to take a
single class or attend 5 full days of training. We are offering you many courses to
choose from, including a Management Track, an Investigative Track, Basic
Instructor Development and even an ALERRT course. CLEET is committed to the
advancement of Oklahoma law enforcement, and meeting their training needs. All
of the training initiative courses will be posted on the CLEET website by June 13th.

Date: September 9-13, 2013
Registration will open June 13, 2013 on the CLEET website.
Location: Moore Norman Technology Center - 4701 12th Avenue NW
Norman, Oklahoma 73069



ADJUNCT INSTRUCTORS
Appeal to All Oklahoma Law Enforcement Agencies:
In recent months, CLEET has experienced a sharp decline in the number of adjuncts that have been able to assist
with Basic Academy Training. Part of this decline is due to the severe weather crisis that we have experienced. All
areas of training are experiencing these shortages; however, our skills classes in particular have been deeply affected.
In addition to the needs for adjunct instructors, we need assistance in conducting practical exercises during the last
week of an academy. Since these practical exercises have been added to the curriculum we have received great
reviews from the students, commenting that they are able to put into practice the skills that they have learned during
the 15 weeks of training.

CLEET provides housing and meals for persons assisting with training during a basic academy class. In addition,
certified peace officers receive 8 hours of continuing education every year that they assist for at least 8 hours in basic
academy instruction.

The needs in each of the areas are listed below:

Firearms Training – the recommended ratio of instructors to students is 1 to 5 during the daytime and 1 to 3 for night
fire. We generally have 35 to 40 students on the range at any one time. CLEET employs 5 fulltime firearms instructors
at the current time which, with one in the tower, allows us to train 15 people at a time (following the above ratio)
safely. The remainder of the instructors is made up of adjuncts or are persons that are not instructors that watch for
range safety violations. It should also be noted that we commonly split the class in half with those not on the
handgun range receiving training on shotgun and handgun handling skills, etc. that removes at least one of our full
time instructors from the handgun range, further pushing our instructor to student ratio’s.

The problem with our need for adjuncts on the firearms range is not a new one. We are constantly challenged with
maintaining a safe ratio which recently has been increasing. We may be pressed into reconsidering the training
conducted at the range and altering the curriculum to maintain a proper ratio.
We have had great success at qualifying nearly 100 percent of firearms students and do not want to make
adjustments to our current firearms training.

Law Enforcement Driving Training – we generally have between 12 and 15 vehicles operating during LEDT training.
Each vehicle has one instructor and three students participating to complete the training in the required time. CLEET
employs 7 full time LEDT instructors (some of which are teaching other courses at the time of LEDT due to our
operating two basic academies at the same time, 12 months out of the year). Generally, we will need 8 to 12
adjuncts in every class.

Practical Exercises – during the final week of academy instruction, we provide 20 yours of practical exercise, hands
on training, to the students. We will conduct 6 to 10 scenarios (based upon the number of personnel that we have
available). Each scenario requires from 2 to 4 actors along with an officer to critique the students. That adds up to a
minimum of 18 persons that are needed to assist with the training.

Other Instructors – it is our desire to have three or four instructors that can teach in each block of training that is
provided in the basic academy. This would allow us to have several backups available to assist with instruction.

As I travel across the state I frequently hear people say that they would like to assist with basic academy training.
This letter serves as an invitation to those of you that would be willing to assist with training periodically in the basic
academies. Following is a list of dates for upcoming academy classes and skills courses in particular that we are
asking for help in:



2013 Basic Academy Firearms Schedule

A1303: Session 1: August 6 (classroom)
August 7 (classroom a.m. / positions, dry fire p.m.)
August 8, 9, 13, 14, 15 (shooting)

Session 2: August 16 (classroom)
August 20 (classroom a.m. / positions, dry fire p.m.)
August 21, 22, 23, 27, 28 (shooting)

A1304: Session 1: October 8 (classroom)
October 9 (classroom a.m. / positions, dry fire p.m.)
October 10, 11, 15, 16, 17 (shooting)

Session 2: October 18 (classroom)
October 22 (classroom a.m. / positions, dry fire p.m.)
October 23, 24, 25, 29, 30 (shooting)

A1305: Session 1: November 13 (classroom)
November 14 (classroom a.m. / positions, dry fire p.m.)
November 15, 19, 20, 21, 22 (shooting)

Session 2: November 26 (classroom)
November 27 (classroom a.m. / positions, dry fire p.m.)
December 3, 4, 5, 6 (shooting)

Contact Info: Rick Amos - rick.amos@cleet.state.ok.us
(405) 239-5130

Greg Evans - greg.evans@cleet.state.ok.us
(405) 239-5102

2013 Basic Academy LEDT Schedule

A1303: July 19 (classroom)
Driving Session 1: July 23 – July 26
Driving Session 2: July 30 – August 2

A1304: September 20 (classroom)
Driving Session 1: September 24 – September 27
Driving Session 2: October 1 – October 4

A1305: December 13 (classroom)
Driving Session 1: December 17 – December 20
Driving Session 2: January 7 – January 10

Contact Info: Jeff Coble - Jeff.coble@cleet.state.ok.us
(405) 239-5172



2013 Basic Academy Defensive Tactics Schedule

A1303: Session 1: August 6 – 15

Session 2: August 16 – 28

A1304: Session 1: October 8 – 17

Session 2: October 18 – 30

A1305: Session 1: November 13 – 22

Session 2: November 26 – December 6

Contact Info: Kelvin Hall - Kelvin.hall@cleet.state.ok.us
(405) 239-5137

Jeanelle VanBuskirk - Jeanelle.vanbuskirk@cleet.state.ok.us
(405) 239-5125

2013 Basic Academy Practical Exams Schedule

A1302: June 25 1:00 p.m. – 6:00 p.m.
June 26 7:00 a.m. – 6:00 p.m.
June 27 7:00 a.m. – 12:00

A1303: September 3 1:00 p.m. – 6:00 p.m.
September 4 7:00 a.m. – 6:00 p.m.
September 5 7:00 a.m. – 12:00

A1304: November 5 1:00 p.m. – 6:00 p.m.
November 6 7:00 a.m. – 6:00 p.m.
November 7 7:00 a.m. – 12:00

Contact Info: Tracy Shivers - Tracy.Shivers@cleet.state.ok.us
(405) 239-5157

Note: CLEET’s Basic Academy runs Tuesday-Friday, 7:00 a.m.-6:00 p.m.



MESSAGE FROM THE DIRECTOR
In 2012, the Council on Law Enforcement Education and Training worked closely with our Oklahoma law enforcement
agencies and officers to advance the training needs for our great profession. Along the way CLEET teamed with the
Oklahoma Sheriffs and Peace Officers Association to provide training at their annual conference in February. CLEET
instructors teamed with outstanding law enforcement trainers from across the state and nation to provide up-to-the-
minute curriculum.

The training relationship continued between CLEET and Oklahoma’s other fine peace officer associations at each of their

respective summer conferences. The Oklahoma Association of Chiefs of Police and Oklahoma Sheriffs Associations each

conducted training that CLEET helped to provide. We enjoy a great partnership with each of these organizations and will

continue to do so into the distant future. The state of training in Oklahoma and the interaction between all of the

organizations to provide the best instructors and resources has never been better. We look forward to the future role that

CLEET will play in teaming with each of these associations to further advance the level of training for our officers.

In addition to the peace officer training, CLEET has expanded its role in the Private Security industry training. We

conducted our first continuing education class for Private Security in 2012 at our Ada campus. The Private Security

Advisory Council was pleased with this first training session and the future holds additional opportunities to provide

quality education for the private security industry.

CLEET is reemphasizing the distance education training for peace officers. It took some time to work through the

technology issues which we have now cleared up. The most recent classes have been broadcast from Ada across the state

with very outstanding results. As these tech issues have cleared up we have begun scheduling more classes, so watch for

them in your regions.

Finally, CLEET is in the process of developing new on-line classes that will be available on the CLEET website. When the

classes we have had posted for nearly ten years were removed we were aware that we would need to replace them

quickly as many officers depend on them for annual training requirements. We are fortunate that there are many

additional on-line training sites that can be used during the interim.

To all of our brothers and sisters in the peace officer and security field, I hope that you will continue to look to CLEET as

a service agency. We will respond to your training requests and look forward to further serving you. We consider it a

great honor to be a part of the profession and hope that you consider us as a close friend and a help to each of you.

Please be safe in all that you do!

Steve Emmons

CLEET sponsored legislation passed this session:
SB 398:
Reserve to Full-Time bridge academy – any reserve officer who completed a 240 hour reserve academy that has been hired as a full-time
officer may, at their option, take a 360 reserve to full-time “bridge academy” to become certified as a full-time officer. Note: This section of
legislation becomes effective January 1st, 2014. CLEET expects to hold the first bridge academy in mid spring, 2014.
All law enforcement agencies must submit to CLEET a complete list of all commissioned officers with a current mailing address and phone
number for each employee on or before October 1st of each year.
Every officer that changes residence or phone number must submit, in writing, those changes within 10 days of the effected date.
SB 408:
Allows CLEET to combine the training of reciprocity students and Over-5 students into one 80 hour training session. (Previously reciprocity
students had 50 hours of training and Over-5 students had 100 hours of training.) The classes will be held at the CLEET facility in Ada over
two 40 hour work weeks.



State law requires agencies to notify CLEET within thirty (30 days) if an officer resigns while under investigation. 70 O.S.
3311 (K) (8).

Failure to submit Notice of Employment form may disqualify an agency from participating in training programs. 3310 (I)
(1).

O.A.C.390:10-1-3 – All agencies are required to report employments and terminations within ten (10) days on the current
Notice of Employment form. Cadets are now required to sign Promissory Notes when they enter the CLEET Academy. The
Notification of Employment is an important document used to establish employment and days credited.

Accreditation – Agencies that conduct in-service training are required to submit an Accreditation Form with Instructor’s
information to CLEET for CLEET training credit. As of January 1, 2012 Course Accreditation will be for a period of 3 years
instead of 1 year. Click here for accreditation information.

Training that does not require accreditation and is taught by someone other than CLEET, such as the Justice Department,
FEMA, Federal Law Enforcement, BIA, Online and etc, requires a Report of Training Form to accompany the roster or
certificate.

The new SDA concealed carry permit curriculum is available to licensed SDA instructors. Please email
breanna.atkeson@cleet.state.ok.us for your copy. You will need to provide your name and SDA instructor number. The
staff at CLEET thanks all of the people who assisted with the revision, including, but not limited to: Thomas B.W. Nation,
Miles Hall, Jack Ostendorf, Dean Vassilakos, B. Branch, and Mike Miller.

Several universities are now giving credit or determining if they can give credit for time spent in the CLEET Basic
Academy, and the Law Enforcement Terrorism Certification Program—Basic, Intermediate and Advanced Certification.
If you are interested in gaining college credit for CLEET training hours, talk to your university and if they are giving this
credit, you can request your training record from CLEET and submit it to your university.

Any adjunct instructor seeking compensation, should work diligently with CLEET to get contracts turned in no less than
60 days prior to the course that they are seeking payment for.

All emails sent and received by CLEET employees are considered property of CLEET and may be subject to disclosure to
the public pursuant to the Oklahoma Public Records Act.

NO TOBACCO ORDER
Mary Fallin, Governor of the State of Oklahoma has passed the following Executive Order: Title 63 of the Oklahoma
Statutes, Section 1-1523 prohibits smoking in all public places, in any indoor workplace and all vehicles owned by the
State of Oklahoma and all of its agencies and instrumentalities. This order will be implemented by all appropriate officials
and agencies of the state government no later than 6 months from the date of the signed order on February 6th, 2012 .
The use of any tobacco product shall be prohibited on any and all properties owned, leased or contracted for use by the
State of Oklahoma, including but not limited to all buildings, land and vehicles owned, leased or contracted for use by
agencies or instrumentalities of the State of Oklahoma.

DID YOU KNOW?



•

Location: Drumright P.D.
Coordinator: Kevin Webster
Contact: 918-352-2251
Pre Academy Meeting: 06-20
Start Date 07-30-2013

No one will be scheduled or confirmed for an academy until all paperwork is completed and received by
CLEET. The reading, writing and comprehension test is a prerequisite for admission into the CLEET Basic
Academy. For testing information click here. New hire full time non-certified officers must take this test

within 90 days of hire.

BASIC ACADEMY
Schedule

July 31, 2013 - November 08, 2013
October 02, 2013 - January 23, 2014

RESERVE ACADEMY

ALL MEETINGS BEGIN AT 1:00 p.m.

•August 06 - Edmond - University of Central Oklahoma

•August 13 - Tulsa - Tulsa P.D. Training Center - Classroom #2

•August 26 - Lawton - Great Plains Technology Center

•August 27 - McAlester - Kiamichi Technology Center - Business and Industry Service Room

•September 3 - Woodward - High Plains Technology Center - Room 201 A/B

REGIONAL MEETINGS

Location: Broken Arrow P.D.
Coordinator: Bryan Durling
Contact: 918-451-8200
Pre Academy Meeting: 09-05
Start Date 10-01-2013

Location: Grady County S.O.
Coordinator: Roy Spratt
Contact: 405-222-1000
Pre Academy Meeting: 08-06
Start Date 09-03

CLEET would like to give a special thank you to officer Jason Littlefield. In 2012 he volunteered
during 5 defensive tactics sessions. In 2013 he has already assisted with 3 defensive tactics
sessions and helped with defensive tactic instructor school.

Jason Littlefield graduated from Grove High School and went to college at NSU. He volunteered
his time at Grove as a wrestling coach for several years. He now works for the Grand River Dam
Authority and has been there since May 19, 1999. We would also like to thank GRDA for
allowing him to assist CLEET with the basic academy.



DAILY PHYSICAL TRAINING
Officers, deputies, and agents attending a CLEET Basic Academy will now be required to spend the last 30
minutes of each training day participating in various forms of light exercise and stretching. Physical
Training during the Academy has been designed by CLEET staff that are certified Law Enforcement Fitness
Specialists and Master Fitness Instructors by the Cooper Institute.

Physical fitness exercises that students will be participating in are:
•Power walking/Light Jog (Equivalent to a 20 minute mile)
•Basic Jumping Jack, Body weight squats (Slow count of 3 seconds down / 3 seconds up) Walking lunges
•Bear crawls
•Planks and/or crunches
•Pushup

Other exercises that will be done may include various portions for the actual CC/DT block such as
patterns of movement, step and drag drills, officer survival drills and much more.

The goal is to take this 30 minutes each day and:
•Help better prepare each cadet for the upcoming training in CC/DT
•Allow them to have a small amount of extra time in order to help increase their knowledge in officer
safety techniques
•Bring those who are lacking in physical conditioning to a higher level of self awareness and prepare
them for the academy
•Possibly instill better eating and physical fitness awareness for their future in L.E.
•Possibly reduce injuries here at the academy as well as on the job related injuries and illness

ALERRT Program

June 22-23 - Coalgate

July 24-25 - Sapulpa

July 26-27 - Durant

August 3-4 - Tecumseh

August- 16-17 - Durant

September 13-14 - Norman

Upcoming ALERRT Courses
The Homeland Security grant directing CLEET to provide active shooter training

is progressing better than we had expected. There are classes being held across

the state and the officers that have attended are expressing their support for the

program. We have classes scheduled four months in advance and they are

available for registration on the CLEET website. Over 900 hundred officers

have been trained and many more are signed up for future classes. The classes

are two day sessions with 16 hours of CLEET continuing education credit. An

additional $60,000 has been added to the Active Shooter grant. Homeland

Security provided this additional funding to CLEET to accelerate the

opportunities for campus officers to be trained. We are also planning to hold

another Train-the-Trainer in the late summer or early fall.

Click here to login and enroll in an ALERRT course near you.



BODY ARMOR PROGRAM

Program Administrator, Rick Amos started the body armor program after discovering that more than half of the law

enforcement officers who graduate from CLEET’s Basic Academy do not have body armor. CLEET’s goal with the

program is to make sure that every officer that graduates from the academy has some form of body armor protection.

If the body armor shows sign of use or it is an older piece of equipment we will still graciously accept it. These things

will not stop the body armor from doing its job. If you are interested in donating body armor to CLEET for distribution

to an officer that is lacking body armor you can contact Rick Amos at 405-239-5130.



TRAINING OPPORTUNITIES

Online training for CLEET credit can now be obtained
through the Federal Law Enforcement Training Center
(FLETC) website. Please click on the following web
http://www.acadis.net/fletc/ . Once at the site, those who
maintain a CLEET certification and are active law
enforcement officers can register for an account to access
200 courses funded by FLETC (free to the departments).
After completing the short registration form, LETN will
follow-up with an e-mail/phone call to the agency head
or supervisor to confirm the provided information. Access
to the training should be granted within a few days. Until
further notices, print, scan or forward certificates received
from LETN training to CLEET so we can properly credit
(e-mail [preferred], fax, or mail) training records.

---------------------------------------------------------------

(ADVANCED) INSTRUCTOR DEVELOPMENT
07/22/2013 - 07/26/2013 - Ponca City Training Center

BASIC INSTRUCTOR DEVELOPMENT (40 hours)
07/08/2013 - Durant Police Department
08/26/2013 - Broken Arrow - Broken Arrow P.D.

BURGLARY INVESTIGATIONS
07/09/2013 - Choctaw - Eastern Ok County Tech Center

CRIMINAL INVESTIGATION SEMINAR
07/29/2013 - Ada - CLEET

DEALING WITH L.E. DEPRESSION & SUICIDE
07/16/2013 - Poteau - Kiamichi Technology Center

DOMESTIC VIOLENCE BOOTCAMP
07-24-2013 - Idabel - Kiamichi Technology Center

EVIDENCE BASED DOMESTIC VIOLENCE
07/17/2013 - Durant - Kiamichi Area Technology Center

FLYING ARMED
07/17/2013 - Tulsa - OSU/Tulsa

PROGRESSIVE DISCIPLINE
07/15/2013 - McAlester - Kiamichi Technology Center
08/12/2013 - Choctaw - Kiamichi Technology Center

HEARING VOICES/UNSEEN WOUNDS OF WAR
08/05/2013 - Wetumka - Wes Watkins Tech Center

THE NEUROBIOLOGY OF ADDICTION
08/22/2013 - El Reno - El Reno P.D. Safety Building

PROPERTY ROOM MANAGEMENT
07/30/2013 - Ardmore - Southern Ok. Tech Center

RADAR AND SPEED MEASUREMENTS (24 hours)
07/08/2013 - Woodward - High Plains Technology Center

SOVEREIGN CITIZENS
08/07/2013 - Durant Police Department

STRESS BEHIND THE BADGE
07/16/013 - Poteau - Kiamichi Technology Center

STROKE AWARENESS - TRAIN THE TRAINER
07/25/2013 - Yukon - Yukon Police Department

TERRORISM 101
07/17/2013 - Tulsa - OSU/TULSA

--------------------------------------------------------------------------
3rd Annual Oklahoma Law Enforcement
Training Initiative
Moore Norman Technology Center - 4701 12th Avenue
NW, Norman, Oklahoma 73069

Below are confirmed courses. More courses will be
added, you can enroll on the CLEET website.

Management 1 - September 9-10 (16 hours)

Management 2 - September 11-12 (16 hours)

Progressive Discipline - September - 13 (8 hours)

Eye Witness & Line Ups - September 9 (8 hours)

Crime Scene Investigation - September10-11 (16 hours)

Burglary Investigation - September 12 (8 hours)

Interview and Interrogation - September 13 (8 hours)

Legal Update - September 9 ( 4 hours a.m.)

Hearing Voices/UNSEEN WOUNDS OF WAR -
September 9 (4 hours p.m.)

Media Relations - September 10 (4 hours p.m.)

Evidence Based Domestic Violence -September 10
(8 hours/2 MH)

Stress Behind The Badge/L.E. Depression & Suicide -
September 12 (4 hours a.m.)

Hearing Voices/UNSEEN WOUNDS OF WAR -
September 12 (4 hours p.m.)

Missing & Endangered Children - September 13
(4 hours a.m.)

Basic Instructor Development - September 9-13 (40 hours)

Media Relations - September 13 (4 hours p.m.)

ALERRT - September 13-14 (16 hours)



LEGAL UPDATE
LEGAL UPDATE 2013 – the Road Show Continues

Difficult as it is to imagine, we are already scheduling Legal Update continuing education

classes for 2013. Maybe you liked the Legal Update 2012 classes, maybe you hated them,

maybe you did not have strong opinions either way. However you felt about the 2012 version,

we are planning to do another round of them this year.

So, Save the Date!

June 26, 2013 - Cordell

July 11, 2013 - Hugo

July 22, 2013 - Tulsa

July 24, 2013 - Ada

August 1, 2013 - Enid

August 5, 2013 - Muskogee

August 20, 2013 - Poteau

August 26, 2013 - Alva

August 27, 2013 - Guymon

September 11, 2013 - McAlester

September 16, 2013 - Stillwater

September 20, 2013 - Altus

September 30, 2013 Idabel

October 30, 2013 - Durant

October 31, 2013 - Pawhuska

November 13, 2013 - Tecumseh

November 19, 2013 - Ponca City

December 2, 2013 - Tulsa

December 13, 2013- Ardmore



ONLINE COURSES

CLEET is adding four new on-line courses supplied to us through the International Association of

Directors of Law Enforcement Standards and Training (IADLEST) through their NLEARN program.

The courses range anywhere from 1 hour to 40 hours:

•Law Enforcement Disaster Preparedness; 1 hour by TargetSolutions

•Traffic Occupant Protection Strategies (TOPS); 8 hours by Texas A&M

•Basic Property Technician; 2 days by Texas Engineering Extension Service

•Basic Criminal Investigation; 40 hours by Texas A&M

The link to the NLEARN site is: http://www.iadlest.org/Projects/NLEARN.aspx

CLEET is still hosting distance education course. We have 2 coming up in the near future. Below are
course names, dates and locations that the courses will be streamed to. You can enroll in these course
on the continuing education page of the CLEET.

July 15 - Stress Management - 8:00 a.m. - 12:00 p.m. - Ron Mitchell

• High Plains Technology Center - Woodward, Oklahoma

• Red River Technology Center - Duncan, Oklahoma

• EOC Technology Center - Choctaw, Oklahoma

• Northeastern Oklahoma A&M College - Miami, Oklahoma

July 16 - NCBRT Bio Aware - 8:00 a.m. - 12:00 p.m.

• High Plains Technology Center - Woodward, Oklahoma

• Pontotoc Technology Center - Ada, Oklahoma

• EOC Technology Center - Choctaw, Oklahoma

• Red River Technology Center - Duncan, Oklahoma

DISTANCE EDUCATION



MEMO
DATE: April 18, 2013
FROM: J.H.B. Wilson, General Counsel
RE: McNeely v. Missouri (SCOTUS, 2013)

This decisionwas releasedApril 17, 2013. Anabridgedversionof theCourt’s Syllabus canbe found
at the end of this memo. I read the case and did not plan to prepare a memo since I did not find
anything novel or surprising about the case. The news coverage I read was pretty accurate. Then,
today, I started to hear that some law enforcement officers were misreading the case (or the news
coverage). These officers believed theSupremeCourt ruled thatOfficers canNEVERdrawblood
for use in a DUI case. That is NOT what the opinion said.

Mr.McNeely was arrested for DWI (Missouri law). He refused a breath test and refused to consent
to drawing blood. The officer did not get a searchwarrant. The officer tookMcNeely to the hospital
and had the blood drawn.

TheDistrictCourt suppressed theevidence. TheMissouri appellate court agreed. TheU.S.Supreme
Court agreed the evidence should be suppressed.

But, significantly,NONE of these courts said police can NEVER draw blood (or have a med tech
draw blood) to use as evidence. All of the courts said the same thing—
• Putting a needle under someone’s skin and into their vein to withdraw blood is clearly a search.
• A search of the body is covered by the Fourth Amendment’s ‘reasonableness’ standard (‘…

unreasonable searches and seizures…’)
• A search pursuant to a valid search warrant is always reasonable.
• If there is no searchwarrant (as in this case) the State is required to show that one of the recognized

exceptions applies.
• Whether the search is ‘reasonable’ is judgedby a careful scrutiny of facts thatmake up the ‘totality

of the circumstances’.

In this case, for whatever reason, the State of Missouri decided to not argue that exigent
circumstancesmade the search reasonable. Instead,Missouri argued that the SupremeCourt should
adopt a per se rule that police can ALWAYS take a blood sample in a DUI case without a warrant.
In otherwords,Missouri asked theSupremeCourt to doawaywith the ‘totality of the circumstances’
test for DUI cases. The reasoning was that, since the blood alcohol evidence gradually dissipates
there should be a ‘bright-line’ and that this is sufficient reason to forego obtaining a search warrant.
The Supreme Court declined to abandon the ‘totality of the circumstances’ test. Here is how they
disposed of the various arguments –



•Argument: The Schmerber case says police don’t need a warrant to draw blood. SCOTUS
response: No, Schmerber says the decision is based on the totality of the circumstances. In
Schmerber the Court ruled that the ‘totality of the circumstances’ showed that the searchwas
reasonable under the circumstances of that case.

• Argument: There should be a per se rule allowing drawing bloodwithout awarrant because blood
alcohol evidence dissipates over time. SCOTUS response: “Circumstances may make
obtaining a warrant impractical such that the alcohol’s dissipation will support an exigency,
but is a reason to decide each case on its facts, not to accept the ‘considerable
overgeneralization’ that a per se rule would reflect.”

• Argument: there is not enough time to get awarrant in aDUI case. SCOTUS response: theremay
be a casewhere there is not enough time to get awarrant, and thatmay be a good enough basis
to hold that the search is reasonable. Again, this is a case-by-case, fact-driven decision, not
something for a hard-and-fast rule. They also pointed out that the process for getting search
warrants is not as cumbersome as it once was.
-many states allow for search warrants to be obtained even if the peace officer is not in the
actual physical presenceof the judge (In Oklahoma, see22O.S. §1225) and thesedonot take
a long time
-the fact pattern in a DUI case is not complicated, and is often repetitive, so a searchwarrant
affidavit does not require a long time to prepare.

• Argument: this leaves the officer on the street with no guidance. SCOTUS response: The Fourth
Amendment is based on reasonableness in subjecting a person to an invasion of the body to
recover blood. We are not going to change the limitations on such an invasion because it
makes it easier for the police. SinceMissouri did not argue that the search was ‘reasonable’,
the Supreme Court has no reason to consider whether the facts in THIS CASE would have
added up to a ‘reasonable’ search.

Really, the only mystery in this case is why the State of Missouri did not argue that exigent
circumstances made the search reasonable. I guess they saw this as an opportunity to get the
Supreme Court to change its mind on the ‘totality of the circumstances’ test. That effort did not
succeed.

Bottom line for law enforcement officers: No change. Unless you have a reason you can defend on
the witness stand, get a search warrant. If the ‘totality of the circumstances’ keeps you from getting
a warrant, be ready to get on the stand and explain the circumstances.

Please note: this is an abridged version of this opinion. It has been edited in the interest
of brevity and clarity. All emphasis has been supplied. The serious student is

encouraged to read the entire opinion.



SUPREME COURT OF THE UNITED STATES

Syllabus

MISSOURI v. MCNEELY

CERTIORARI TO THE SUPREME COURT OF MISSOURI

Decided April 17, 2013
Respondent McNeely was stopped for speeding and crossing the centerline. After declining to
take a breath test to measure his blood alcohol concentration (BAC), he was arrested and taken
to a nearby hospital for blood testing. The officer never attempted to secure a search warrant.
McNeely refused to consent, but the officer directed a lab technician to take a sample.
McNeely’s was charged with driving while intoxicated (DWI). He moved to suppress the blood
test result, arguing that taking his blood without a warrant violated his Fourth Amendment rights.
The trial court concluded that the exigency exception to the warrant requirement did not apply
because, apart from the fact that McNeely’s blood alcohol was dissipating, no circumstances
suggested that the officer faced an emergency. The State Supreme Court affirmed, relying on
Schmerber v.California, inwhich thisCourt upheld aDWI suspect’swarrantless blood testwhere
the officer “might reasonably have believed that he was confronted with an emergency, in which
the delay necessary to obtain a warrant, threatened ‘the destruction of evidence,’ ” This case, the
state court found, involved a routineDWI investigationwhere no factors other than the natural
dissipation of blood alcohol suggested that there was an emergency, and, thus, the
nonconsensual warrantless test violated Respondent’s right to be free from unreasonable
searches of his person.

Held: The judgment is affirmed.
JUSTICE SOTOMAYOR delivered the opinion of the Court

The principle that a warrantless search of the person is reasonable only if it falls within a
recognized exception, applies here, where the search involved a compelled physical intrusion
beneath McNeely’s skin and into his veins to obtain a blood sample to use as evidence. One
exception ‘applies when the exigencies of the situation make the needs of law enforcement so
compelling that [a] warrantless search is objectively reasonable.’ ” This Court looks to the totality
of circumstances indeterminingwhetheranexigencyexits.Applying this approach inSchmerber,
the Court found a warrantless blood test reasonable after considering all of the facts and
circumstances of that case and carefully basing its holding on those specific facts, including that
alcohol levels decline after drinking stops and that testing was delayed while officers transported
the injured suspect to the hospital and investigated the accident scene.

TheState nonetheless seeks a per se rule, contending that exigent circumstances necessarily exist
when an officer has probable cause to believe a person has been driving under the influence of
alcohol because BAC evidence is inherently evanescent.



Although a person’s blood alcohol level declines until the alcohol is eliminated, it does not follow
that the Court should depart from careful case-by-case assessment of exigency.When officers in
drunk-driving investigations can reasonably obtain a warrant before having a blood sample
drawn without significantly undermining the efficacy of the search, the Fourth Amendment
mandates that they do so. Circumstances may make obtaining a warrant impractical such that
the alcohol’s dissipation will support an exigency, but that is a reason to decide each case on its
facts, not to accept the “considerable overgeneralization” that a per se rule would reflect.

Blood testing is different in critical respects from other destruction-of-evidence cases. Unlike a
situation where a suspect has control over easily disposable evidence, BAC evidence naturally
dissipates in a gradual and relatively predictable manner. Moreover, because an officer must
typically take a DWI suspect to a medical facility and obtain a trained medical professional’s
assistance before having a blood test conducted, some delay between the time of the arrest or
accident and time of the test is inevitable regardless of whether a warrant is obtained. The State’s
rule also fails to account for advances in the 47 years since Schmerber was decided that allow for
themore expeditious processing of warrant applications, particularly in contexts like drunk-driving
investigations where the evidence supporting probable cause is simple. The natural dissipation of
alcohol in the blood may support an exigency finding in a specific case, but it does not do so
categorically. Because the State sought a per se rule here, it did not argue that there were exigent
circumstances in this particular case. The arguments and the record thus do not provide the Court
with an adequate framework for a detailed discussion of all the relevant factors that can be taken into
account in determining the reasonableness of acting without a warrant. It suffices to say that the
metabolization of alcohol in the bloodstream and the ensuing loss of evidence are among the
factors that must be considered in deciding whether a warrant is required.

JUSTICE SOTOMAYOR, joined by JUSTICE SCALIA, JUSTICE GINSBURG, and JUSTICE
KAGANconcluded that the other arguments advanced by the State of a per se rule are unpersuasive.
Their concern that a case-by-case approach to exigencywill not provide adequate guidance to law
enforcement officers may make the desire for a bright-line rule understandable, but the Fourth
Amendment will not tolerate adoption of an overly broad categorical approach in this context.A
fact-intensive, totality of the circumstances, approach is hardly unique within this Court’s Fourth
Amendment jurisprudence. The State also contends that the privacy interest implicated here is
minimal.Butmotorists’ diminishedexpectationofprivacydoesnotdiminish theirprivacy interest
in preventing a government agent from piercing their skin.And though a blood test conducted in
a medical setting by trained personnel is less intrusive than other bodily invasions, this Court has
never retreated from its recognition that any compelled intrusion into the human body implicates
significant, constitutionally protected privacy interests.

Finally, the government’s general interest in combating drunk driving does not justify departing
from the warrant requirement without showing exigent circumstances that make securing a
warrant impractical in a particular case.



MEMO
DATE: March 29, 2013
TO: instructor staff
FROM: J.H.B. Wilson, General Counsel
RE: Florida v. Jardines (SCOTUS, 2013)

A new Supreme Court case issued March 26, 2013.

Really short version:
• Taking a drug detection dog to the doorway to sniff for contraband is a ‘search’ for purposes of

the Fourth Amendment.
• This means that the usual standard for searches applies: If there is no search warrant, the court

will presume that the search was unreasonable. The burdenwill then be on the State to show
that one of the recognized exceptions applies, and that the search was reasonable.

• In general, a homeowner grants an ‘implied license’ to approach the door for things like delivering
mail and packages, and for distributing pamphlets, and for trying to sell stuff like, for
example, girl scout cookies.

• This case raises many questions, most of them left unresolved, at least for now.
• There is actually some humor in the opinions. Humor in Supreme Court opinions is rare.
• An abridged version of the Opinions can be found at the end of this memo.

Longer discussion.
There has not been a lot of newspaper coverage of this opinion. The coverage I have seen, as usual,
is not very accurate. The purpose of thismemo is to give you a little better idea ofwhat the Supreme
Court decided.

• This case was decided on very narrow grounds. As presented by Justice Scalia, the issue is
“whether using a drug-sniffing dogon a homeowner’s porch to investigate the contents of the
home is a ‘search’ within the meaning of the Fourth Amendment”. Look at all the qualifiers
in that sentence: It specifically talks of the ‘homeowner’ leaving thepossibility for a different
result if the person is not the homeowner. It references the ‘porch’ leaving room to consider
whether taking a drug-sniffing dog to another part of the property will be treated differently.
This very narrow approach leaves a lot of room for deciding future cases.

• The traditional analysis is that a ‘search’ must be ‘reasonable’ to satisfy the Fourth Amendment
(‘unreasonable searches and seizures’). The best way for a peace officer to conduct a
‘reasonable’ search is to have a search warrant. Another way to have a ‘reasonable’ search
is to fit within one of the recognized exceptions to the searchwarrant requirement. ‘Consent’
is an exception. ‘Exigent circumstances’ is an exception. There are several other exceptions
and I don’t want to take the time to type them all here. By deciding the case on the narrow
ground of ‘whether it is a search’ the Court leave open the possibility of applying one of the
exceptions to a drug-dog ‘inspection’ of the door of a house.



• The traditional analysis is that a ‘search’ must be ‘reasonable’ to satisfy the Fourth Amendment
(‘unreasonable searches and seizures’). The best way for a peace officer to conduct a
‘reasonable’ search is to have a search warrant. Another way to have a ‘reasonable’ search
is to fit within one of the recognized exceptions to the searchwarrant requirement. ‘Consent’
is an exception. ‘Exigent circumstances’ is an exception. There are several other exceptions
and I don’t want to take the time to type them all here. By deciding the case on the narrow
ground of ‘whether it is a search’ the Court leave open the possibility of applying one of the
exceptions to a drug-dog ‘inspection’ of the door of a house.

• When you have a front door, there is an ‘implied license’ or ‘implied invitation for folks like mail
carriers, and UPS delivery folks. This implied license ‘typically permits the visitor to
approach the home by the front path, knock promptly, wait briefly to be received, and then
(absent an invitation to linger longer) leave’. This means a ‘police officer not armed with a
warrantmayapproach thehomeandknock, preciselybecause that is nomore thananyprivate
citizen might do’. However, ‘introducing a trained police dog to explore the area the area
around the home in hopes of discovering incriminating evidence is something else. There is
no customary invitation to do that.’

• There are a lot of unresolved questions. Remember that the SupremeCourt usually tries to decide
only questions that have to be decided. This leaves them room to consider new caseswithout
being bound to a particular decision. Some of the unanswered questions:

• What about using a drug dog in apartment complexes that have common areas instead of
‘porches’? Not answered.

• What about the homeowner who clearly marks the property with no trespass and no soliciting
signs? Since the ‘implied license’ to enter theproperty is similar to that of thedeliveryperson,
would an express revocation of that ‘implied license’ mean an officer is not even allowed to
knock on the door? Not answered.

• What about using thedrugdogaspart of investigation, and thenusing the information togainother
information to use for a warrant? Not answered.

Justice Kagan (who was joined in a concurring opinion by Justices Sotomayor and Ginsburg) says
this is an easy case to decide. ‘Forme, a simple analogy clinches this case—and does so on privacy
as well as property grounds. A stranger comes to the front door of your home carrying super-high
powered binoculars. He doesn’t knock or say hello. Instead, he stands on the porch and uses the
binoculars topeer throughyourwindows, into yourhome’s furthest corners. It doesn’t take long (the
binoculars are really very fine): In just a couple of minutes, his uncommon behavior allows him to
learn details of your life you disclose to no one. Has your “visitor” trespassed on your property,
exceeding the license you have granted to members of the public to, say, drop off the mail or
distribute campaign flyers? Yes, he has. And has he also invaded your “reasonable expectation of
privacy,” by nosing into intimacies you sensibly thought protected from disclosure? Yes, of course,
he has done that too.

'Also of importance is that courts traditionally zealously protect homes. Courts don’t protect cars
much. As far back as 1765 the English courts held that ‘the property of every man (is) so sacred,
that no man can set his foot upon his neighbors close without his leave’.



• Humor in a Supreme Court Opinion
• ‘The detectives had all four of their feet and all four of their companion’s firmly planted on the

constitutionally protected extension of Jardine’s home.’

• ‘To findavisitor knockingon thedoor is routine (even if sometimesunwelcome); to spot that same
visitor exploring the front path with a metal detector, or marching his bloodhound into the
garden before saying hello and asking permission, would inspiremost of us to—well, call the
police.

• ‘drug-detection dogs are highly trained tools of law enforcement, geared to respond in distinctive
ways to specific scents soas to conveyclearandreliable information to their humanpartners.
They are to the poodle down the street as high-powered binoculars are to a piece of plain
glass.’

• ‘Complying with the terms of that traditional invitation does not require fine-grained legal
knowledge; it is generally managed without incident by the Nation’s Girl Scouts and trick-
or-treaters.’

• (from the dissent) ‘If bringing a tracking dog to the front door of a home constituted a trespass,
one would expect at least one case to have arisen during the past 800 years. But the Court
has found none.

Please note: this is an abridged version for use in a class on search and seizure. All
emphasis has been supplied. The serious student is encouraged to read the entire opinion.

SUPREME COURT OF THE UNITED STATES

FLORIDA v. JARDINES

CERTIORARI TO THE SUPREME COURT OF FLORIDA

Decided March 26, 2013
SCALIA, J., delivered the opinion of theCourt, inwhichTHOMAS,GINSBURG,SOTOMAYOR,
and KAGAN, JJ., joined. KAGAN, J., filed a concurring opinion, in which GINSBURG and
SOTOMAYOR, JJ., joined. ALITO, J., filed a dissenting opinion, in which ROBERTS, C. J., and
KENNEDY and BREYER, JJ., joined.

Opinion of the Court
NOTICE: This opinion is subject to formal revision before publication in the preliminary print
of the United States Reports.



JUSTICE SCALIA delivered the opinion of the Court.
We consider whether using a drug-sniffing dog on a homeowner’s porch to investigate the contents
of the home is a “search” within the meaning of the Fourth Amendment.
In 2006, Detective William Pedraja of the Miami-Dade Police Department received an unverified
tip that marijuana was being grown in the home of respondent Joelis Jardines. Onemonth later, the
Department and the Drug Enforcement Administration sent a joint surveillance team to Jardines’
home. Detective Pedraja was part of that team.Hewatched the home for fifteen minutes and saw no
vehicles in the driveway or activity around the home, and could not see inside because the blinds
were drawn.DetectivePedraja then approached Jardines’ homeaccompanied byDetectiveDouglas
Bartelt, a trained canine handler who had just arrived at the scene with his drug-sniffing dog. The
dogwas trained to detect the scent ofmarijuana, cocaine, heroin, and several other drugs, indicating
the presence of any of these substances through particular behavioral changes recognizable by his
handler.
Detective Bartelt had the dog on a six-foot leash, owing in part to the dog’s “wild” nature, and
tendency to dart around erratically while searching. As the dog approached Jardines’ front porch,
he apparently sensed one of the odors he had been trained to detect, and began energetically
exploring the area for the strongest point source of that odor. As Detective Bartelt explained, the
dog “began tracking that airborne odor by. . . tracking back and forth,” engaging in what is called
“bracketing,” “back and forth, back and forth.” Detective Bartelt gave the dog “the full six feet of
the leash plus whatever safe distance [he could] give him” to do this—he testified that he needed to
give the dog “asmuchdistance as I can.”AndDetectivePedraja stoodbackwhile thiswasoccurring,
so that he would not “get knocked over” when the dog was “spinning around trying to find” the
source.
After sniffing the base of the front door, the dog sat, which is the trained behavior upon discovering
the odor’s strongest point. Detective Bartelt then pulled the dog away from the door and returned
to his vehicle. He left the scene after informingDetective Pedraja that there had been a positive alert
for narcotics.
On the basis of what he had learned at the home, Detective Pedraja applied for and received a
warrant to search the residence.When the warrant was executed later that day, Jardines attempted
to flee andwas arrested; the search revealed marijuana plants, and he was charged with trafficking
in cannabis.
At trial, Jardinesmoved to suppress themarijuanaplants on theground that the canine investigation
was an unreasonable search. The trial court granted the motion, and the Florida Third District
Court of Appeal reversed. On a petition for discretionary review, the Florida Supreme Court
quashed the decision of the Third District Court of Appeal and approved the trial court’s decision
to suppress, holding (as relevant here) that the use of the trained narcotics dog to investigate
Jardines’ homewas aFourthAmendment search unsupported by probable cause, rendering invalid
the warrant based upon information gathered in that search.
We granted certiorari, limited to the question of whether the officers’ behavior was a search within
the meaning of the Fourth Amendment. The Fourth Amendment provides in relevant part that the
“right of the people to be secure in their persons, houses, papers, and effects, against unreasonable
searches and seizures, shall not be violated.”



The Amendment establishes a simple baseline, one that formuch of our history formed the exclusive
basis for its protections: When “the Government obtains information by physically intruding” on
persons, houses, papers, or effects, “a ‘search’ within the original meaning of the Fourth
Amendment” has “undoubtedly occurred.” By reason of our decision inKatz v.United States, 389
U. S. 347 (1967), property rights “are not the sole measure of Fourth Amendment violations,” but
thoughKatzmayadd to thebaseline, it doesnot subtractanything fromtheAmendment’sprotections
“when the Government does engage in [a] physical intrusion of a constitutionally protected area.”
That principle renders this case a straightforward one. The officers were gathering information in
an area belonging to Jardines and immediately surrounding his house—in the curtilage of the
house, which we have held enjoys protection as part of the home itself. And they gathered that
information by physically entering and occupying the area to engage in conduct not explicitly or
implicitly permitted by the homeowner.
The Fourth Amendment “indicates with some precision the places and things encompassed by its
protections”: persons, houses, papers, and effects.Oliver v.United States. The Fourth Amendment
does not, therefore, prevent all investigations conducted on private property; for example, an officer
may gather information in what we have called “open fields”—even if those fields are privately
owned—because such fields are not enumerated in theAmendment’s text. Butwhen it comes to the
Fourth Amendment, the home is first among equals. At the Amendment’s “very core” stands “the
right of a man to retreat into his own home and there be free from unreasonable governmental
intrusion.” This right would be of little practical value if the State’s agents could stand in a home’s
porch or side garden and trawl for evidencewith impunity; the right to retreatwould be significantly
diminished if the police could enter aman’s property to observehis repose from just outside the front
window. We therefore regard the area “immediately surrounding and associated with the home”—
what our cases call the curtilage—as “part of the home itself for FourthAmendment purposes.”That
principle has ancient and durable roots. Just as the distinction between the home and the open fields
is “as old as the common-law,” so too is the identity of home and what Blackstone called the
“curtilage or homestall,” for the “house protects and privileges all its branches and
appurtenants.” (The Home) is where “privacy expectations are most heightened.”
While the boundaries of the curtilage are generally “clearly marked,” the “conception defining the
curtilage” is at any rate familiar enough that it is “easilyunderstood fromourdaily experience.”Here
there is no doubt that the officers entered it: The front porch is the classic exemplar of an area
adjacent to the home and “to which the activity of home life extends.”
Since the officers’ investigation took place in a constitutionally protected area, we turn to the
question of whether it was accomplished through an unlicensed physical intrusion. While law
enforcement officers need not “shield their eyes” when passing by the home “on public
thoroughfares,” an officer’s leave to gather information is sharply circumscribed when he steps off
those thoroughfares and enters the Fourth Amendment’s protected areas. In permitting, for
example, visual observation of the home from “public navigable airspace,” we were careful to note
that it was done “in a physically nonintrusive manner.” Entick v.Carrington, 2Wils. K. B. 275, 95
Eng.Rep.807 (K.B.1765), a case“undoubtedly familiar” to“everyAmericanstatesman”at the time
of the Founding, states the general rule clearly: “[O]ur law holds the property of every man so
sacred, that no man can set his foot upon his neighbour’s close without his leave.”



As it is undisputed that thedetectives hadall fourof their feet andall fourof their companion’s firmly
planted on the constitutionally protected extension of Jardines’ home, the only question is whether
he had given his leave (even implicitly) for them to do so. He had not.
“A license may be implied from the habits of the country,” notwithstanding the “strict rule of the
English common law as to entry upon a close.”We have accordingly recognized that “the knocker
on the front door is treated as an invitation or license to attempt an entry, justifying ingress to the
home by solicitors, hawkers and peddlers of all kinds.” This implicit license typically permits the
visitor to approach the home by the front path, knock promptly, wait briefly to be received, and then
(absent invitation to linger longer) leave. Complying with the terms of that traditional invitation
does not require fine-grained legal knowledge; it is generally managed without incident by the
Nation’s Girl Scouts and trick-or-treaters. Thus, a police officer not armed with a warrant may
approach home and knock, precisely because that is “no more than any private citizen might do.”
With this much, the dissent seems to agree—it would inquire into“ ‘ But their answers are
incompatible with the dissent’s outcome, which is presumably why the dissent does not even try to
argue that it would be customary, usual, reasonable, respectful, ordinary, typical, no alarming, etc.,
for a stranger to explore the curtilage of the home with trained drug dogs.
But introducing a trained police dog to explore the area around the home in hopes of discovering
incriminating evidence is something else. There is no customary invitation to do that. An invitation
to engage in canine forensic investigation assuredly does not inher in the very act of hanging a
knocker. To find a visitor knocking on the door is routine (even if sometimes unwelcome); to spot
that same visitor exploring the front path with a metal detector, or marching his bloodhound into
the garden before saying hello and asking permission, would inspire most of us to—well, call the
police.

The dissent insists that our argumentmust rest upon “the particular instrument thatDetectiveBartelt
used to detect the odor ofmarijuana”—the dog. It is not the dog that is the problem, but the behavior
that here involved use of the dog. We think a typical person would find it “ ‘a cause for great alarm’
” to finda stranger snoopingabouthis front porchwithorwithout adog. Here, however, thequestion
before the court is preciselywhether the officer’s conductwas an objectively reasonable search. As
we have described, that depends uponwhether the officers had an implied license to enter the porch,
which in turn depends upon the purpose for which they entered.
Here, their behavior objectively reveals a purpose to conduct a search, which is not what anyone
would think he had license to do.

The State argues that investigation by a forensic narcotics dog by definition cannot
implicate any legitimate privacy interest. The State cites for authority our decisions in United
States v. Place, (1983), United States v. Jacobsen, (1984), and Illinois v. Caballes, (2005),
which held, respectively, that canine inspection of luggage in an airport, chemical testing of a
substance that had fallen from a parcel in transit, and canine inspection of an automobile during
a lawful traffic stop, do not violate the “reasonable expectation of privacy”.
Just last Term, we considered an argument much like this. Jones held that tracking an
automobile’s whereabouts using a physically-mounted GPS receiver is a Fourth Amendment
search. The Government argued that the Katz standard “show[ed] that no search occurred,” as
the defendant had “no ‘reasonable expectation of privacy’”



Just last Term, we considered an argumentmuch like this. Jones held that tracking an automobile’s
whereabouts using a physically-mounted GPS receiver is a Fourth Amendment search. The
Government argued that theKatz standard “show[ed] that no search occurred,” as the defendant had
“no ‘reasonable expectation of privacy’” in his whereabouts on the public roads, But because the
GPS receiver had been physically mounted on the defendant’s automobile (thus intruding on his
“effects”), we held that tracking the vehicle’s movements was a search. The Katz reasonable
expectations test “has been added to, not substituted for,” the traditional property-based
understanding of the Fourth Amendment, and so is unnecessary to consider when the government
gains evidence by physically intruding on constitutionally protected areas.
Thus, we need not decide whether the officers’ investigation of Jardines’ home violated his
expectation of privacy underKatz. One virtue of the Fourth Amendment’s property-rights baseline
is that it keeps easy cases easy. That the officers learned what they learned only by physically
intruding on Jardines’ property to gather evidence is enough to establish that a search occurred.
Thegovernment’s use of trained police dogs to investigate the homeand its immediate surroundings
is a“ search” within the meaning of the Fourth Amendment. The judgment of the Supreme Court
of Florida is therefore affirmed.

It is so ordered. _________________

JUSTICE KAGAN, with whom JUSTICE GINSBURG and JUSTICE SOTOMAYOR join,
concurring.
For me, a simple analogy clinches this case—and does so on privacy as well as property grounds.
A stranger comes to the front door of your home carrying super-high powered binoculars. He
doesn’t knock or say hello. Instead, he stands on the porch and uses the binoculars to peer through
yourwindows, into your home’s furthest corners. It doesn’t take long (the binoculars are really very
fine): In just a couple ofminutes, his uncommon behavior allows him to learn details of your life you
disclose to no one. Has your “visitor” trespassed on your property, exceeding the license you have
granted to members of the public to, say, drop off the mail or distribute campaign flyers? Yes, he
has. And has he also invaded your “reasonable expectation of privacy,” by nosing into intimacies
you sensibly thought protected from disclosure? Yes, of course, he has done that too.
Detective Bartelt’s dog was not your neighbor’s pet, come to your porch on a leisurely stroll. As
this Court discussed earlier this Term, drug-detection dogs are highly trained tools of law
enforcement, geared to respond in distinctive ways to specific scents so as to convey clear and
reliable information to their human partners. They are to the poodle down the street as high-
poweredbinoculars are to a piece of plain glass.Was this activity a trespass?Yes, as theCourt holds
today. Was it also an invasion of privacy? Yes, that as well.
That “firm” and “bright” rule governs this case: The police officers here conducted a search
because they used a“device . . . not in general public use” (a trained drug detection dog) to “explore
details of the home” (the presence of certain substances) that they would not otherwise have
discovered without entering the premises.

JUSTICE ALITO, with whom THE CHIEF JUSTICE, JUSTICE KENNEDY, and JUSTICE
BREYER join, dissenting.



The Court’s decision in this important Fourth Amendment case is based on a putative rule of
trespass law that is nowhere to be found in the annals of Anglo-American jurisprudence.
The lawof trespass generally givesmembers of the public a license to use awalkway to approach
the front door of a house and to remain there for a brief time. This license is not limited to persons
who intend to speak to an occupant or who actually do so. (Mail carriers and persons delivering
packages and flyers are examples of individualswhomay lawfully approach a front doorwithout
intending to converse.) Nor is the license restricted to categories of visitors whom an occupant
of the dwelling is likely to welcome; as the Court acknowledges, this license applies even to
“solicitors, hawkers and peddlers of all kinds.” And the license even extends to police officers
whowish togather evidenceagainst anoccupant (byaskingpotentially incriminatingquestions).
The Court’s decision is also inconsistent with the reasonable-expectations-of-privacy test. A
reasonable person understands that odors emanating from a house may be detected from
locations that are open to the public, and a reasonable person will not count on the strength of
those odors remaining within the range that, while detectible by a dog, cannot be smelled by a
human.
For these reasons, Iwould hold that no searchwithin themeaningof theFourthAmendment took
place in this case, and I would reverse the decision below.
Of course, this license has certain spatial and temporal limits. A visitormust stick to the path that
is typically used to approach a front door, such as a paved walkway. A visitor cannot traipse
through the garden, meander into the backyard, or take other circuitous detours that veer from
the pathway that a visitor would customarily use.
Nor, as a general matter, may a visitor come to the front door in the middle of the night without
an express invitation. (“Furtive intrusion late at night or in the predawn hours is not conduct that
is expected from ordinary visitors. Indeed, if observed by a resident of the premises, it could be
a cause for great alarm”).
Similarly, a visitor may not linger at the front door for an extended period. (“[T]here is no such
thing as squatter’s rights on a front porch. A stranger may not plop down uninvited to spend the
afternoon in the front porch rocking chair, or throw down a sleeping bag to spend the night, or
lurk on the front porch, looking in the windows”). The license is limited to the amount of time
it would customarily take to approach the door, pause long enough to see if someone is home,
and (if not expressly invited to stay longer), leave.
As I understand the law of trespass and the scope of the implied license, a visitor who
adheres to these limitations is not necessarily required to ring the doorbell, knock on the
door, or attempt to speak with an occupant. For example, mail carriers, persons making
deliveries, and individuals distributing flyers may leave the items they are carrying and
depart without making any attempt to converse. A pedestrian or motorist looking for a
particular address may walk up to a front door in order to check a house number that is hard
to see from the sidewalk or road. A neighbor who knows that the residents are away may
approach the door to retrieve an accumulation of newspapers that might signal to a potential
burglar that the house is unoccupied.



As themajority acknowledges, this implied license to approach the front door extends to the police.
(“It is not objectionable for an officer to come upon that part of the property which has been opened
to public common use” (internal quotation marks omitted)). Even when the objective of a “knock
and talk” is to obtain evidence that will lead to the homeowner’s arrest and prosecution, the license
to approach still applies. In other words, gathering evidence—even damning evidence—is a lawful
activity that falls within the scope of the license to approach. Andwhen officers walk up to the front
door of a house, they are permitted to see, hear, and smell whatever can be detected from a lawful
vantage point.
Detective Bartelt did not exceed the scope of the license to approach respondent’s front door.
What the Court must fall back on, then, is the particular instrument that Detective Bartelt used to
detect the odor of marijuana, namely, his dog. But in the entire body of common-law decisions, the
Court has not found a single case holding that a visitor to the front door of a home commits a trespass
if the visitor is accompanied by a dog on a leash.
The Court responds that “[i]t is not the dog that is the problem, but the behavior that here involved
use of the dog.”Butwhere is the support in the lawof trespass for this proposition?Dogs’ keen sense
of smell has been used in law enforcement for centuries. If bringing a tracking dog to the front door
of a home constituted a trespass, one would expect at least one case to have arisen during the past
800 years. But the Court has found none.
Consider the situation from the point of view of the occupant of a building in which marijuana is
grown or methamphetamine is manufactured.Would such an occupant reason as follows? “I know
that odors may emanate from my building and that atmospheric conditions, such as the force and
direction of the wind, may affect the strength of those odors when they reach a spot where members
of the publicmay lawfully stand. I also know that somepeople have amuchmore acute sense of smell
than others,and I have no idea whomight be standing in one of the spots in question when the odors
from my house reach that location. In addition, I know that odors coming from my building, when
they reach these locations, may be strong enough to be detected by a dog. But I am confident that
theywill be so faint that theycannotbe smelledbyanyhumanbeing.”Sucha finely tunedexpectation
would be entirely unrealistic, and I see no evidence that society is prepared to recognize it as
reasonable.
The conduct of the police officer in this case did not constitute a trespass and did not violate
respondent’s reasonable expectations of privacy. I would hold that this conduct was not a search,
and I therefore respectfully dissent.


